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IN  MEMOKIAM. 


GEORGE  J.  BOAL. 

At  a  session  of  the  court  held  on  September  9, 1895,  Mr. 
Henry  C.  Van  Schaack  presented,  with  appropriate  remarks, 
the  following  resolutions  of  the  Arapahoe  county  bar : 

"  Whereat,  By  the  decree  of  our  Heavenly  Father,  death  has  again 
entered  our  ranks,  and  in  nature's  appointed  order  taken  from  our 
midst  our  friend  and  brother,  George  J.  Boa] ,  with  reverent  submis- 
sion, it  is 

"  Resolved.  That  in  bis  death  the  bar  has  lost  one  of  its  ablest  mem- 
bers, and  the  community  and  state  one  of  its  most  valued  citizens. 

"  That  by  his  associates  at  the  bar  of  this  city  and  state  he  was  rec- 
ognized as  a  gentleman  of  scholarly  attainments,  learned  in  the  law, 
vigorous  and  conscientious  in  the  prosecution  of  his  work ;  and  all  his 
dealings  with  his  fellow  men  were  characterized  by  justice  and  courtesy. 

"  Resolved,  That  as  a  man  he  was  morally  upright  and  true ;  as  a 
citizen  he  was  faithful,  considerate  and  just;  as  a  lawyer  be  was  able, 
exhaustive  in  research,  potent  and  persuasive  in  argument ;  as  a  friend 
he  was  thoughtful,  helpful,  generous  and  kind. 

"Resolved,  That  the  bar  of  this  city  extend  its  warm  sympathy  and 
condolence  to  his  widow  and  family  in  their  great  bereavement. 

"Resolved,  That  a  copy  of  these  resolutions  be  presented  to  the  su- 
preme court  of  this  state,  the  court  of  appeals,  the  circuit  and  district 
courts  of  the  United  States,  and  the  courts  of  record  of  Arapahoe 
county,  with  the  request  that  they  be  spread  upon  the  records,  and  that 
a  copy  be  presented  to  the  family  of  our  deceased  brother. 

"C.  P.  Butlke, 
"A.  B.  Seamam. 
"J.  A.  Beotxey." 

Mb.  Chief  Justice  Haxt  responded  in  terms  expressive 
of  the  high  appreciation  in  which  Judge  Boal  was  held  by 
the  court,  and  the  resolutions  were  ordered  to  be  spread  upon 
the  records. 

(xvii) 
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VINCENT  D.  MARKHAM. 

At  a  sitting  of  the  court  held  on  the  16th  day  of  Septem- 
ber, 1895,  the  following  address  and  resolutions  were  pre- 
sented by  Mr.  W.  C.  Kingsley : 

"  May  il  Please  Tour  Honor*: 

"  On  the  21at  day  of  June  last,  at  ft  meeting  of  the  bar  of  this  slate, 
held  in  this  citj,  the  fallowing  memorial  sod  resolutions  were  unani- 
mously adopted : 

" '  With  heavy  hearts  and  under  the  shadow  of  deep  affliction  we 
have  again  assembled  in  the  presence  of  death  around  the  bier  of  ft 
departed  brother.  Vincent  D.  Markham  has  heard  the  summons  of  the 
Great  Reaper  and  is  no  more.  He  has  passed  from  the  busy  scenes  of 
life  forever.  His  long  and  active  life,  filled  with  noble  deeds,  great 
accomplishments,  crowned  with  the  admiration  of  all  his  fellow  men,  has 
been  terminated  at  the  full  tide  of  its  greatest  development.  His  career 
at  the  bar,  beginning  in  promise,  continued  in  success  and  ending  in 
honor  and  fortune,  was  in  its  full  effulgence  St  its  close. 

" '  A  pioneer  of  his  adopted  city  and  state,  his  life  was  inseparably 
associated  and  intertwined  with  the  welfare  and  progress  of  both. 
Reaching  the  full  measure  of  his  three  score  years  and  ten,  he  seemed 
to  enjoy  immunity  from  the  infirmities  of  time  almnst  to  the  hour  of 
dissolution. 

"  >The  bar  of  Arapahoe  county,  as  a  feeble  expression  of  its  senti- 
ments and  sympathies,  and  as  a  humble  tribute  to  the  character  and 
career  of  one  of  its  most  honored  members,  has  unanimously 

"  ■  Resolved,  That  in  (lie  death  of  the  Hon.  Vincent  D.  Markham  the 
state  has  lost  one  of  its  greatest  and  worthiest  citizens,  the  community 
one  of  its  most  honored  and  useful  members,  the  l>eneh  one  of  its  most 
trusted  and  valued  advisers,  the  bar  one  of  its  noblest  and  brightest 


"  ■  Resolved,  That  as  a  citizen  the  life  of  our  lamented  brother  was 
most  exemplary.  Ho  always  advocated  whatever  could  improve,  ele- 
vate, benefit  or  ennoble  his  fellow  men,  championed  every  worthy  or 
desirable  reform,  opposed  and  denounced  all  measures  injuriously  affect- 
ing the  moral,  political  or  social  welfare  of  the  community,  and  devoted 
himself  without  reserve  to  the  elevation  of  his  race.  His  charity  was 
boundless ;  his  sympathies  in  constant  exorcise ;  his  love  for  home  and 
friends  a  deep  and  abiding  sentiment.    Children  were  his  chosen  com- 
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panions  and  the  object!  of  his  tender  care.  His  hatred  of  every  form 
of  cruelty,  injustice  and  oppression  was  the  prominent  characteristic  of 
his  noble  nature.  He  was  the  friend  and  protector  of  the  helpless. 
The  sufferings  of  the  brute  creation  appealed  to  his  strongest  emotions 
of  justice  and  humanity.  He  whs  ever  their  constant  champion  and 
defender.  His  life  was  an  exemplification  of  the  golden  rule  in  action . 
He  met  his  end  with  the  simple  dignity  and  courage  that  lie  ever  dis- 
played in  the  graver  affairs  and  duties  of  life.  He  passed  away  with 
the  blessed  consciousness  that  the  world  was  better  because  lie  had 
lived  in  it. 

•"Resolved,  That  the  career  of  our  deceased  brother  at  the  bar  illus- 
trates to  the  full  our  loftiest  conception  of  the  lawyer's  vocation  and 
his  duty.  Magnanimity,  ability,  integrity,  resolution,  gentleness,  deter- 
mination, courtesy,  capacity,  culture,  fidelity  and  truthfulness  in  blended 
harmony  were  the  constituent  elements  of  Itis  character.  His  nature 
was  too  transparent  for  dissimulation,  too  simple  for  hypocrisy.  His 
clients'  cause  whs  his  own.  All  proper  methods  were  utilized  in  their 
behalf.  He  stooped  to  no  misrepresentation  and  chicanery  in  the  prac- 
tice of  his  profession ;  misled  neither  court  nor  jury,  but  fought  his 
adversaries  with  fairness,  dignity  and  courage.  His  profound  knowl- 
edge of  the  law,  his  ability  to  utilize  it  in  practical  affairs  at  the  proper 
time  and  occasion,  his  capacity  for  clear  expression  and  luminous 
statement  made  him  a  most  dreaded  adversary  and  valued  colleague. 
Incapable  of  deceit,  his  word  was  his  bond.  Overflowing  with  an  inex- 
haustible fund  of  humor  and  anecdote,  his  social  qualities  endeared  him 
to  all  his  associates,  whose  affection  was  returned  in  full  measure.  Gen- 
erous and  accommodating  to  a  fault,  his  younger  brethren  found  him 
ever  a  willing  instructor  and  Assistant,  while  court  officials  ever  esteemed 
it  a  pleasure  to  serve  him.  His  ideal  of  his  profession  was  most  exalted. 
Whatever  lowered  it  in  his  own  or  the  eyes  of  the  world  was,  to  his 
mind,  an  unpardonable  sin.  For  professional  misconduct  he  reserved 
his  meat  unsparing  denunciation.  Professional  dishonor  he  could  not 
forgive.  The  years  of  his  practice  at  the  bar  are  the  source  of  constant 
pride  to  the  old,  and  must  ever  be  a  shining  example  to  the  young. 

" '  Resolved,  That  while  in  the  death  of  nur  beloved  brother  we  have 
sustained  an  irreparable  loss,  we  yet  derive  some  consolation  from  the 
memory  of  what  he  was  and  what  he  did.  Inspired  by  his  blameless 
life,  we  can  but  hope  to  improve  our  own  lives  by  seeking  to  follow 
his  example. 

•' '  Resolved,  That  copies  of  this  resolution  be  presented  to  the  county 
and  district  courts  of  Arapahoe  county,  the  court  of  appeals,  the  Supreme 
court  of  the  state  of  Colorado  and  the  circuit  court  of  the  United  States 
for  the  district  of  Colorado,  with  the  request  that,  as  a  mark  of  respect 
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to  oar  deceased  brother,  they  may  be  spread  upon  the  records  of  said 
oo  arts. 

"  ■  Chajslkb  S.  Thomas. 

'"C.J.  Hughes,  Jr., 

"  *  OitCAR  BEUTKK, 

"  '  George  W.  Allen, 
*"A.  E.  Pattibok, 
"  •  A.  J.  Rising, 
"  ■  Joel  F.  Vails, 

" '  Committee.' 

"  At  that  meeting  I  was  deputed  to  perform  the  sad  duty  of  announc- 
ing in  this  presence  the  death  of  Judge  Markham,  and  aaking  that 
the  expression!  of  respect  for  his  memory  and  esteem  for  his  character 
as  a  lawyer  and  a  man  might  b«  inscribed  among  the  records  of  this 
court,  the  scene  of  many  of  his  best  efforts  and  professional  triumphs. 

"  This  is  not  a  pleasant  task,  though  perhaps  a  fitting  one,  for  the 
deceased  was  my  partner,  my  brother,  and  my  friend. 

"  In  the  stillness  of  the  midnight  hour,  on  the  Slst  day  of  May  last, 
without  a  struggle,  Vincent  D..  Markham  went  out  from  among  us 
never  to  return.  Springtime  and  onr  departed  brother  went  away  hand 
in  hand. 

"  '  His  sands  were  numbered  that  made  up  his  life,'  and  we  can  now 
say  of  him,  as  we  who  are  living  have  had  occasion  to  say  so  often  here- 
tofore of  others : 

" '  His  long  day's  task  was  done, 
And  he  fell  asleep.' 

"My  personal  acquaintance  with  the  deceased  extended  over  a  period 
of  27  years,  and  I  feel  that  1  knew  him  well,  both  as  a  man  and  a 
lawyer.  As  a  member  of  this  bar  he  '  pitched  his  professional  proj- 
ects high,'  and  for  him  a  suitable  professional  motto  would  have  been : 

'"This  life  of  mine  must  be  lived  out 
And  a  grave  thoroughly  earned.' 

"  He  was  what  I  would  call  a  lawyer  by  intuition,  in  which  respect  be 
always  reminded  me  of  one  whose  friendship  it  was  my  good  fortune 
to  have  as  a  young  man.  His  inborn  love  of  justice  and  his  impatience 
of  all  shams  and  insincerities  had  very  much  to  do  with  the  quickness 
with  which  he  seized  upon  the  important  and  controlling  points  in  any 
legal  controversy.  He  scarcely  knew  what  legal  technicalities  were. 
He  seemed  to  have  great  difficulty  in  comprehending  or  apprehending 
them.  His  broad  gauged  mentality  could  not  travel  on  so  narrow  a 
roadbed.    It  was  to  find  the  '  root  of  the  m;ilter '  that  he  digged  deep 
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into  the  subsoil  of  judicial  thought,  and  paid  but  little  attention  to  the 
surface  growths  And  useless  vegetation,  however  luxuriant,  which  to  a 
vision  less  clear  or  inexperienced  might  be  mistaken  for  the  '  true 
vine.1  Herein  lies  the  secret  of  very  much  of  his  success.  His  con- 
siderate-ness  shown  for  the  views  and  opinions  of  his  brethren  at  the 
bar,  and  his  fearlessness  of  consequenoes  in  the  discharge  of  his  pro- 
fessional duties  formed  a  rare  combination. 

"In  these  days  of  overcrowded  dockets,  and  the  hurly-burly  of  our  law- 
yer life,  we  are  more  liable  to  hunt  for  coses  than  for  principles ;  so 
that  oar  law  libraries  are  being  loaded  down  witli  books,  and  we  can 
say,  verily,  of  the  writing  of  law  bonks  there  is  no  end.  How  often 
has  our  deceased  brother  found  me  piling  up  books  for  use  in  court, 
and  upon  such  occasions  ho  said  to  me,  '  bow  fortunate  that  our  court 
rooms  are  large  enough  to  hold  these  books.'  and  by  way  of  contrast 
to  my  less  confident  attitude,  he  was  seldom  seen  wending  his  way  to 
court  with  more  than  one  or  two  books  under  his  arm. 

"  But  I  desire  briefly  to  speak  of  the  deceased  as  a  man  among  men. 
What-  a  wealth  of  humor  was  stored  in  bis  heait  and  sparkled  in  his 
eye!  There  was  a  magnetism  in  his  social  converse  that  was  abso- 
lutely irresistible !  How  he  drew  us  all  towards  him  1  Then,  too,  how 
bis  heart  throbbed  for  the  suffering  of  human  and  animal  kind ! 

" '  He  had  a  tear  for  pity 

And  a  hand  open  as  day  for  melting  charity.' 

"  Our  deceased  brother  was  benevolent,  charitable,  affectionate  and 
liberal  in  the  best  sense  of  the  term.  His  abhorrence  of  bigotry  nnd 
persecution,  in  whntever  shape,  was  one  of  the  most  striking  traits  of 
his  character.  Shall  we  ever  look  upon  his  like  again  ?  Is  our  grief 
unmanly  because  we  now  mourn  his  loss  P  How  much  there  was  in  the 
make-up  of  our  brother  to  admire,  to  imitate  and  to  love ! 

"  I  now  ask  that  the  resolutions  read  may  be  spread  upon  the  records 
of  this  court." 

Mb.  Justice  Goddabd  responded  on  part  of  the  court  aa 

folio  WM  ; 

"  Gentlemen  of  the  Bar: 

"  We  accept  with  unqualified  approval  the  memorial  of  the  bar  asso- 
ciation and  the  eloquent  eulogy  of  Judge  Kingsley  as  just  and  well 
deserved  tributes  to  the  memory  and  character  of  our  lamented  friend 
and  brother ;  and  in  union  with  the  members  of  the  bar  sincerely  deplore 
the  irreparable  loss  that  our  profession  has  suffered  by  his  untimely 
death.  While  his  genial  presence  and  helpful  hand  will  be  sadly 
missed  by  many  in  every  walk  of  life,  to  us  who  were  bound  to  him  by 
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the  stronger  tie  of  professional  brotherhood,  and  upon  whom  the  blow 
hits  mora  heavily  fallen,  there  comes  the  realization  of  a  personal 
bereavement  in  the  absence  of  one  who,  by  virtue  of  bis  legal  attain- 
ments and  kindly  nature  was  at  once  '  a  guide  and  friend.'  For  true 
it  is,  as  expressed  in  the  language  of  the  memorial,  '  that  in  the  death 
of  the  Hon.  Vincent  D.  Markham  the  bench  has  lost  one  of  its  most 
trusted  and  valued  advisers,  the  bar  one  of  its  uoblest  and  brightest 
ornaments.' 

"With  clean  hands  and  a  pure  heart  he  ministered  at  the  shrine  of  jus- 
tice, and  exemplified  in  bis  life  and  character  the  beauty  and  dignity  of 
the  precepts  which  he  taught.  Without  ostentation  or  forensic  display, 
but  with  a  sincerity  bom  of  honest  conviction,  he  waged  his  lBgal  bat- 
tles for  the  vindication  of  that  which  he  believed  to  be  right,  rather  than 
for  the  achievement  of  a  personal  Victory. 

"1  may  not  at  this  time  attempt  to  particularize  the  instances  of  his 
professional  success.  The  records  of  this  court  from  its  institution  are 
replete  with  them,  nnd  illustrate  the  thoroughness  and  ability  with 
which  he  comprehended  and  illuminated  the  questions  of  fact  and  law 
involved  in  discussion.  And  the  imprint  of  his  master  hand  is  plainly 
discernible  in  the  moulding  of  much  of  the  jurisprudence  of  this  com- 
monwealth. His  characteristics  as  a  man  and  a  lawyer  have  been  elo- 
quently portrayed  by  the  gentleman  presenting  the  resolutions,  and  we 
can  do  but  little  more  than  add  our  testimony  to  the  justness  of  the 
encomiums  so  felicitously  expressed. 

"As  a  lawyer  he  was  accurate,  able,  conscientious  and  courteous. 
As  a  man  he  was  upright,  honorable,  frank  and  generous.  As  a  friend 
and  companion  he  was  kind  and  sympathetic,  loyal  and  lovable,  a  com- 
bination of  qualities  indeed  that  gave  the  world  assurance  of  a  manly 
man.  Crowned  with  the  honors  of  a  long  and  useful  life,  ho  has  passed 
through  that  'door  that  sever  backward  turns,'  and  few  men  have 
left  so  rich  a  legacy. 

"  While  we  admire  his  professional  ability  and  revere  his  sterling 
manhood,  above  and  beyond  all  we  cherish  in  loving  remembrance  his 
noble  nature  that  went  out  in  tender  sympathy  towards  all  a 
things,  and  filled  his  life  with  deeds  of  active  charity. 

" '  Howe'er  it  be,  It  seen 

Kind  hearts  are  mure 

Norman  blood.' 

"  As  a  sincere,  but  inadequate,  testimonial  of  our  esteem,  affection 
and  sorrow,  the  court  will  order  the  memorial  and  address  spread  upon 

the  records." 
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WILLIAM  P.  MACON. 

At  a  session  of  the  court  held  May  18,  1896,  Mr.  A.  M. 
Stevenson  presented,  with  appropriate  remarks,  the  following 
resolutions  adopted  at  a  meeting  of  the  bar  of  the  second 
judicial  district : 

"  Resolved,  That  the  sudden  and,  to  us,  untimely  death  of  our  brother 
William  F.  Macon,  in  ihe  vigor  and  prime  of  a  young  and  promising 
manhood  and  upon  the  threshold  of  a  useful  professional  career,  re- 
mores  from  our  ranks  a  most  studious,  well  equipped  and  worthy 
member  of  the  legal  profession,  whose  genial  disposition  and  always 
iner  and  dignified  bearing  may  well  be  emulated  by  his 
ing  brethren,  young  and  old. 

"  II.  That  in  social,  business,  professional  and  fraternity  life,  where 
our  deceased  brother  was  always  welcomed  as  a.  favorite,  he  will  be 
long  remembered  and  missed  on  account  of  the  geniality  of  his  dis- 
position, the  warmth  and  constancy  of  his  friendship,  the  generosity 
nf  bis  nature  and  the  good  fellowship  which  always  and  everywhere 
characterized  him. 

"III.  That  while  his  absence  from  social  and  business  life  will  bs 
keenly  felt  by  all  who  knew  him,  his  death  will  be  a  desolation  in  the 
inner  circle  of  his  home,  in  which  he  both  gave  to  and  received  from 
his  mother  and  father  the  tenderest  and  most  endearing  care  and  con- 
sideration and  the  fullest  confidence,  beautifully  illustrating,  in  a  most 
marked  and  eminent  degree,  the  dutifulness  of  a  son,  the  tenderness  of 
filial  lure  and  the  though tfnln ess  of  fidelity. 

"  IV.  That  we  tender  to  his  doubly  bereaved  parents.  Honorable 
Thomas  Macon  and  his  wife,  our  sincere  sympathy  and  condolence  in 
this  their  great  sorrow  and  irreparable  loss,  conscious  of  the  otter  in- 
adequacy of  any  expression  we  may  make  to  either  measure  their  loss 
or  assuage  their  grief. 

"R.  T.  McSeal. 

"E.  F.  Meixy. 

"  Westubook  S.  Decker." 

Mr.  Justice  Goddard  responded  in  fitting  terms,  and  the 
resolutions  were  ordered  to  be  spread  upon  the  records. 
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CASES  AT  LAW  AND  IN  CHANCERY 


DETERMINED   IN    THE 


SUPREME   COURT 

STATE  OF  COLORADO. 


JANUARY  TERM,  1895. 


The  John  Motjat  Lumber  Company  v.  The  City  op    ' 

Denver.  Sw 

1.  Statutory  Dedication.  an    J 
A  statutory  dedication  of  streets,  etc.,  to  the  public  cannot  be  based      ijj   jijj 

upon  an  act  which,  though  passed  before  the  filing  of  a  plat,  did  (■*>    48s 

not  go  into  effect  until  afterwards.  rji    ~1 

2.  Common  Law  Dedication — Estoppel.  ML  ^ 
Where  the  owner  of  urban  property,  who  has  laid  it  off  into  lots,  with 

streets,  avenues,  eto.,  sells  such  lots  with  reference  to  the  plat,  or 
with  reference  to  a  city  plat  which  he  adopts,  his  acts  amount,  as 
between  him  and  the  purchasers,  to  a  dedication  of  the  designated 
streets,  avenues  and  alleys  to  the  public;  but  so  far  as  the  city  Is 
concerned,  such  acts  amount  to  a  mere  offer  of  dedication,  which 
may  be  withdrawn  at  any  time  prior  to  acceptance  by  the  authori- 
ties of  the  city. 

3.  Same. 

To  constitute  a  complete  common  law  dedication  of  streets,  etc,  by  the 
owner  of  the  property,  there  must  be  an  acceptance  by  the  city. 

4.  Vacation  or  Streets. 

The  vacation  of  one  street  has  no  effect  upon  the  streets  intersecting 
the  same. 

Error  to  the  IHttriet  Court  of  Arapahoe  County. 
Vol.  xxi— 1  (l) 
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This  suit  was  instituted  by  plaintiff  in  error,  The  John 
Mouat  Lumber  Company,  a  corporation,  against  the  city  of 
Denver,  for  the  purpose  of  determining  who  had  the  better 
right  to  those  portions  of  Twenty-Sixth  and  Twenty-Seventh 
streets  between  Blake  street  and  the  railroad  grounds,  as 
marked  upon  Case  &  Ebert's  addition  to  the  city  of  Denver. 
See  plat. 

In  the  district  court  plaintiff  suffered  a  nonsuit  at  the 
conclusion  of  its  testimony.  To  the  judgment  of  nonsuit  it 
duly  excepted  and  brings  the  case  here  upon  error.  The 
facts  are  undisputed,  and  so  far  as  necessary  to  an  under 
standing  of  the  opinion  are  as  follows : 

The  land  in  controversy  is  a  part  of  a  quarter  section  of 
laud  patented  by  the  United  States  to  Francis  M.  Case  under 
date  of  July  17,  186T.  In  April,  1868,  Case  filed  a  map  of 
Case  &  Ebert's  addition  to  Denver  city,  of  which  addition 
the  parcels  of  land  iu  controversy  are  a  part. 

Depot  street  is  one  of  the  streets  upon  this  plat.  It  em- 
braces a  part  of  the  ground  in  dispute,  viz.,  the  intersection 
of  Twenty-Sixtb  and  Twenty -Seventh  streets  with  Depot 
street.  The  other  parcels  of  land  in  dispute  are  the  two  cvit- 
de-»ac  between  Dejiot  street  and  Blake  street  upon  Twenty- 
Sixth  and  Twenty-Seventh  streets,  the  entire  ground  in 
controversy  being  a  atrip  one  hundred  and  eighty  feet  in 
length  by  eighty  feet  in  width  on  Twenty-Sixth  street,  and  a 
like  amount  on  Twenty-Seventh  street,  as  platted. 

There  are  no  streets  beyond  the  railroad  tracks  or  on  the 
northwesterly  side  of  the  ground  in  dispute,  and  there  is  no 
means  of  ingress  or  egress  in  that  direction.  There  are  now, 
and  have  been  for  many  years  past,  a  large  number  of  rail- 
road tracks  entering  and  contiguous  to  Depot  street  at  the 
point  of  intersection  with  Twenty-Sixth  and  Twenty-Seventh 
streets.  By  an  ordinance  duly  passed  and  approved  ou  the 
4th  day  of  May,  1871,  the  city  of  Denver  vacated  and  abol- 
ished Depot  street,  but  no  part  of  either  Twenty-Sixth  or 
Twenty-Seventh  streets  was  included  in  such  vacating  ordi- 
nance.    The  evidence  does  not  show  that  any  part  of  the 
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premises  in  controversy  was  ever  accepted  as  a  public  street 
by  the  city  prior  to  the  bringing  of  this  suit,  but,  on  the  con- 
trary, it  is  shown  that  portions  of  the  property  were  at  all 
times  impassable  and  unfit  for  use  for  street  purposes ;  one 
of  these  streets  having  a  large  depression  in  it  covered  with 
water,  described  by  the  witnesses  as  a  slough,  and  the  other 
having  a  ditch  and  a  steep  embankment  seven  or  eight  feet 
in  height,  although  pedestrians  and  teams  at  times  passed 
across  the  premises. 

Some  years  before  the  institution  of  this  action,  plaintiff  in 
error  purchased  the  grounds  theretofore  known  as  Depot 
street,  and  also  the  two  ads-de-sac  aforesaid,  took  possession, 
inclosed  the  premises  with  a  substantial  fence,  and  has  ever 
since  remained  in  such  possession.  By  the  ordinance  vacat- 
ing and  abolishing  Depot  street,  all  streets  and  alleys  lying 
northwest  of  the  railroad  company's  right  of  way  were  also 
abolished.  The  evidence  shows  that  neither  of  the  parcels 
of  land  in  controversy  has  ever  been  accepted  by  the  city  for 
street  purposes,  that  neither  has  ever  been  graded  or  in  any 
way  improved  by  the  city,  but  the  ground  has  been  for  many 
years  unused  by  it  and  occupied  as  private  property.  In  one 
of  these  streets  a  dwelling  house  is  situated  near  the  center. 
This  house,  which  was  built  in  1871,  remained  at  the  time  of 
the  institution  of  this  suit,  in  1888. 

The  plat  on  the  following  page  is  the  one  referred  to. 

Messrs.  Markham  &  Carb,  for  plaintiff  in  error. 

Mr.  John  F.  Shafroth,  Mr.  F.  A.  Willtams  and  Mr. 
A.  B.  Seaman,  for  defendant  in  error. 

Chief  Justice  IIavt  delivered  the  opinion  of  the  court. 

There  was  no  statutory  dedication  by  the  filing  of  the  plat, 
for  the  reason  that  the  first  statute  upon  which  a  statutory 
dedication  could  be  based,  although  adopted  in  January,  1868, 
did  not  go  into  effect  until  the  first  day  of  July,  1868,  while 
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the  plat  of  the  Cose  &  Ebert  addition  to  the  city  of  Denver 
was  filed  on  the  7th  day  of  the  intervening  month  of  April. 
Revised  Statutes  of  1868,  p.  619 ;  2  Dillon's  Mun.  Corp.,  sec. 
628 ;  The  City  of  Denver  v.  Clements,  8  Colo.  472. 

It  is  equally  clear,  we  think,  that  there  was  a  common  law 
dedication  by  the  owner  of  the  pieces  of  land  iu  controversy, 
these  parcels  being  portions  of  certain  streets  marked  upon 
the  plat  of  the  Case  &  Ebert  addition  to  the  city  of  Denver. 
After  the  filing  of  the  plat,  the  owners  of  the  territory  plat- 
ted, from  time  to  time,  sold  lots  in  this  addition  with  reference 
to  this  plat.  Although  these  lots  were  sold  to  private  parties, 
they  were  deeded  by  reference  to  the  plat,  and  the  grantors 
and  their  privies  are  estopped  from  denying  the  dedication 
to  the  public  of  the  streets  and  alleys  marked  thereon.  This 
is  the  rule  established  in  The  City  of  Denver  v.  Clement*, 
supra.  The  decision  in  the  Clements  Oast  was  affirmed  in 
the  subsequent  case  of  Ward  v.  Farwell,  6  Colo.  66.  In  both 
cases  the  following  language  from  Mr.  Angell  is  quoted  with 
approval : 

"  It  may  be  stated,  as  a  general  rule,  that,  where  the  owner 
of  urban  property,  who  has  laid  it  off  into  lots,  with  streets, 
avenues,  and  alleys  intersecting  the  same,  sells  his  lots  with 
reference  to  a  plat  iu  which  the  same  is  so  laid  off,  or  where, 
there  being  a  city  map  in  which  this  land  is  so  laid  off,  he 
adopts  each  map,  by  Bales  with  reference  thereto,  his  acts 
will  amount  tea  dedication  of  the  designated  streets,  avenues 
and  alleys  to  the  public."     Angell  on  Highways,  sec.  149. 

The  doctrine  of  the  text  of  Mr.  Angell  is  supported  in  the 
following,  among  other  cases :  Bartlett  v.  Bangor,  67  Me. 
460 ;  Carter  v.  Mason,  4  Ore.  339  ;  West  Covington  v.  Frek- 
ing,  8  Bush  (Ky.)i  121 ;  Sawhy  et  al.  v.  The  Mayor  and  City 
Council  of  Baltimore,  33  Md.  270 ;  City  of  Evansville  et  al.  v. 
Evans,  37  Ind.  229 ;  Weisbrod  v.  The  C.  £  N.  W.  My.  Co., 
21  Wis.  609 ;  In  re  Opening  of  Pearl  St.,  Ill  Pa.  St.  565 ; 
Elliott  on  Roads  and  Streets,  p.  89;  Am.  &  Eng.  Ency.  of 
Law,  vol.  5,  p.  407,  and  cases  cited. 

It  must,  however,  be  conceded  that  the  rule  contended  for 
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by  appellant — that  such  platting  and  sale  of  lota  constitute  a 
dedication  of  the  streets  and  alleys  delineated  upon  the  plat 
only  as  between  the  grantors  and  purchasers  from  them,  and 
that  so  far  as  the  city  is  concerned  such  acts  amount  to  a  mere 
offer  of  dedication  which  may  be  withdrawn  at  any  time  prior 
to  acceptance  by  the  public  authorities  of  the  city — is  well 
supported  by  both  reason  and  authority.  The  City  of  Chicago 
v.  Drexel,  141  111.  89 ;  The  People  v.  Meed  et  al.,  81  Cal.  70, 
and  cases  cited. 

If  this  question  were  res  nova  in  this  state,  we  should  ex- 
amine the  conflicting  decisions  with  care  for  the  purpose  of 
ascertaining  to  which  Bide  preference  should  be  given,  but 
uuder  the  circumstanoes  we  do  not  feel  warranted  in  enter- 
ing upon  this  field  of  investigation.  The  rule  that  it  is  better 
to  have  the  law  certain  than  that  the  result  in  a  given  case 
should  be  in  accordance  with  strict  logic  has  force  in  all 
cases,  but  more  particularly  in  those  where  the  rights  of  real 
property  are  concerned.  At  common  law  there  must  be  both 
an  offer  of  dedication  by  the  owner,  and  an  exceptance  by 
the  city,  to  constitute  a  complete  dedication.  This  has  been 
held  by  this  court  in  two  recent  cases.  The  City  of  Denver 
v.  R.  R.  Co.,  17  Colo.  583 ;  Trine  v.  The  City  of  Pueblo, 
pott,  102. 

The  Clements  Cote,  although  recognizing  the  doctrine  that 
to  constitute  a  complete  dedication  an  acceptance  on  the  part 
of  the  public  authorities  is  necessary,  holds  tliat  by  the  filing 
of  a  plat  showing  blocks,  lots,  streets  and  alleys,  and  selling 
lots  with  reference  thereto,  the  owner  is  thereby  estopped 
from  denying  an  intention  to  dedicate  such  streets  and  alleys 
to  public  use,  and  that  he  cannot  recall  his  dedication,  but  the 
streets  may  be  opened  by  the  local  authorities  at  such  reason- 
able time  as  the  public  interest  may  require. 

The  facts  in  this  case  are  in  many  particulars  similar  to 
those  in  the  case  of  The  City  of  Denver  v.  Clements,  supra. 
In  that  case,  as  in  this,  a  plat  had  been  prepared  and  made  a 
public  record.  Upon  these  plats  certain  parts  are  designated 
as  streets  and  certain  other  portions  as  alleys,  these  streets 
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and  alleys  being  a  continuation  of  certain  public  streets  and 
alleys  of  the  city  of  Denver.  After  the  tiling  of  such  plat, 
many  lots  were  sold  with  reference  thereto,  and  we  hold  in 
this  case,  in  accordance  with  the  opinion  of  the  court  in  the 
Clements  Gate,  that  these  acts  show  an  offer  to  dedicate  on 
the  part  of  the  owner,  which  offer  he  may  not  withdraw  at 
his  pleasure.  This  does  not,  however,  do  away  with  the  ne- 
cessity for  acceptance,  and  the  city  may  under  certain  cir- 
cumstances lose  its  right  to  accept. 

The  only  evidence  in  this  record  relied  upon  to  establish 
an  acceptance  by  the  city  shows  that  although  the  particular 
portions  of  the  streets  in  controversy  in  this  action  were  not 
used  or  occupied  by  the  public  to  any  considerable  extent, 
other  portions  of  these  streets  were  occupied  and  used  contin- 
uously from  the  time  of  filing  the  plat  to  the  time  of  the  institu- 
tion of  this  suit.  It  is  also  admitted  that  on  the  4th  day  of 
May,  1871,  by  an  ordinance  duly  adopted,  Depot  street,  in  Case 
&  Ebert's  addition  to  the  city  of  Denver,  and  all  streets  and 
alleys  lying  northwest  of  the  Denver  Pacific  Railway  Com- 
pany's right  of  way  and  southeast  of  the  southwest  line  of 
W.  street,  in  said  Case  &  Ebert's  addition,  were  vacated  and 
abolished.  The  passage  of  this  ordinance  it  is  said  indicates 
that  the  city  authorities  understood  that  these  streets  had 
been  accepted  ;  otherwise  the  ordinance  would  have  been  un- 
necessary. At  the  date  of  the  institution  of  this  suit,  it  is 
alleged  the  city  authorities  were  about  to  take  formal  posses- 
sion of  the  premises  in  controversy.  These  circumstances 
are  entitled  to  but  little  weight  upon  the  question  of  accept- 
ance. As  against  this,  the  evidence  on  the  part  of  plaintiff's 
witnesses  tends  to  show  that  from  the  time  of  the  filing  of 
the  map  of  Case  &  Ebert's  addition,  in  1868,  to  the  time  of 
bringing  this  suit, — a  period  of  more  than  twenty  years, — the 
ground  in  controversy  had  never  been  used  by  the  city  for 
any  purpose  whatsoever,  although  pedestrians  and  others  did 
occasionally  pass  over  it  during  a  portion  of  the  time.  It  has 
of  late  years  been  inclosed  by  a  substantial  fence  and  other- 
wise improved  and  used  as  private  property.     The  evidence 
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further  shows  that  this  ground  could  only  be  made  fit  for 
street  purposes  by  the  expenditure  of  a  large  amount  of 
money  in  filling  and  grading.  It  is  also  shown  that  in  the 
center  of  one  of  these  streets  there  is  a  dwelling  house,  erected 
in  1871,  which  has  since  that  date  been  occupied  as  a  place 
of  residence  without  objection  from  any  source.  These  un- 
controveited  facts,  in  view  of  the  peculiar  location  of  the 
property,  its  proximity  to  the  main  part  of  the  city,  the  sur- 
render of  connecting  streets  for  railroad  and  other  purposes, 
we  think  are  prima  facie  sufficient  to  show  that  the  city  did 
not  intend  to  accept  the  property  as  a  part  of  the  public  streets 
of  the  city  of  Denver.  The  doctrine  of  estoppel  in  pais  is 
equitable  in  character  and  applies  to  the  city  as  well  as  to 
the  properly  owner.  Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  states  the  law  as  follows  : 

"  The  author  can  not  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  impliedly  within 
ordinary  limitation  statutes.  It  is  unsafe  to  recognize  such  a 
principle.  But  there  ia  no  danger  in  recognizing  the  principle 
of  an  estoppel  in  pais  as  applicable  to  exceptional  cases,  since 
this  leaves  the  courts  to  decide  the  question,  not  by  the  mere 
lapse  of  time,  but  upon  all  the  circumstances  of  the  case  to 
hold  the  public  estopped  or  not,  as  right  and  justice  may 
require."  Dillon's  Municipal  Corporations,  4th  ed.,  sec.  675. 
We,  of  course,  shall  not  attempt  to  anticipate  the  character 
of  the  evidence  that  may  be  introduced  to  rebut  that  intro- 
duced by  plaintiff  in  this  behalf.  Until  the  facts  are  fully 
presented  the  court  cannot  finally  pass  upon  the  question. 

In  view  of  a  new  trial  we  may  properly  consider  the  effect 
of  the  ordinance  vacating  Depot  street  upon  the  places  of 
intersection  with  Twenty-Sixth  and  Twenty-Seventh  streets. 
The  validity  of  the  ordinance  vacating  Depot  street  is  not 
contested  in  this  case,  but  it  is  contended  that  as  this  ordi- 
nance did  not  by  its  terms  vacate  either  Twenty-Sixth  or 
Twenty-Seventh  streets,  and  as  these  streets  extended  across 
Depot  street,  the  premises  at  the  places  of  intersection  still 
remained  public  streets.     A  reference  to  the  plat  hied  shows 
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that  the  premises  alluded  to  were  covered  equally  by  Depot 
street  and  by  Twenty-Sixth  and  Twenty -Seventh  streets. 
As  to  these  parcels  of  land  there  was  therefore  an  offer  of 
dedication  to  the  public — -first,  as  a  part  of  Depot  street; 
tecond,  as  parts  of  Twenty-Sixth  and  Twenty-Seventh  streets. 
It  follows  from  this  that  the  vacation  of  Depot  street  had  no 
effect  upon  either  Twenty-Sixth  or  Twenty-Seventh  streets, 
the  intersections  of  those  streets  with  Depot  street  still  re- 
maining as  before  the  passage  of  the  ordinance.  This  will 
leave  the  question  of  acceptance  of  this  space  by  the  city  upon 
the  original  offer  of  dedication  open  to  investigation,  under 
the  same  terms  as  the  remainder  of  the  disputed  territory. 

In  this  case  there  has  never  been  a  statutory  dedication 
of  the  premises  in  controversy  to  the  city  for  public  purposes. 
The  right  of  the  city  is  based  entirely  upon  equitable  con- 
siderations, and  as  against  these  are  to  be  weighed  the  equi- 
ties of  plaintiff  in  error  with  its  title.  From  the  evidence 
introduced,  the  superior  equities  are  with  the  plaintiff ;  hence 
the  judgment  of  nonsuit  should  not  have  been  rendered.  It 
will  accordingly  be  reversed  and  the  cause  remanded. 

Reversed. 


Fischer  et  al.  v.  Hanna, 


fa_J 


1.  Appellate  Practice — Pasties.  -s= — -. 

None  bat  a  party  to  the  record  in  the  trial  court  can  prosecute  an  ap-       at  B7s| 

peal  or  writ  of  error.  riTjl 

«■»«■.  lea 

The  judgment  appealed  from  must  be  against  the  party  appealing; 
otherwise  the  appeal  will  be  dismissed. 

3.  Appeal  Bohdh. 

The  statutory  condition  In  an  appeal  bond  that  the  appellant  shall  pay 
the  judgment  In  case  of  affirmance  can  apply  only  where  the  party 
against  whom  the  judgment  was  rendered  is  the  appellant. 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County. 
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AN  ACTION  was  instituted  in  the  district  court  of  Arapahoe 
county  by  The  Colorado  Savings  Bank  against  William  Lock 
hart  Smith,  Ferdinand  C.  Fischer  and  others,  to  foreclose  a 
deed  of  trust  upon  lots  IT,  18,  19  and  20,  in  block  231,  in 
Denver,  Arapahoe  county,  Colorado,  together  with  the  lease- 
hold interest  in  said  property,  and  fixtures  and  furniture  in 
the  theater  building  situate  thereon.  Ferdinand  C.  Fischer 
was  the  trustee  in  a  certain  other  deed  of  trust  subject  to 
that  of  plaintiff.  In  this  action  E.  R.  Cooper  was  appointed 
receiver,  who,  by  consent  of  the  parties,  sold  the  property 
and  realized  therefrom  about  $86,000. 

During  the  pendency  of  the  action  The  Chicago  Lumber 
Company  purchased  the  claim  of  plaintiff  and  the  claims 
represented  by  Fischer,  and  by  consent  of  the  receiver  the 
funds  in  his  hands  were  turned  over  to  this  company  upon 
its  executing  a  bond  to  pay  and  satisfy  certain  contested 
claims,  in  case  they  should  be  adjudged  to  be  due,  and  save 
the  receiver  harmless  from  all  costs,  damages,  etc.  Among 
the  claims  so  provided  for  was  that  of  John  B.  Hanna,  who 
had  by  petition  intervened  in  the  action.  To  this  petition 
the  plaintiff  and  Fischer  filed  separate  demurrers,  which  were 
overruled;  and  afterwards,  upon  the  trial  of  the  petition  in 
intervention,  the  court  found,  inter  alia,  that  the  defendant 
Fischer  and  the  other  defendants  had  no  interest  in  the  suit 
and  no  right  to  contest  the  intervener's  petition,  and  "or- 
dered, adjudged  and  decreed  that  the  said  John  B.  Hanna 
do  have  and  recover  of  and  from  the  said  William  Lockhart 
Smith,  the  sum  of  five  thousand  seven  hundred  and  thirteen 
and  -^j-  dollars  ($5,713.66),  and  that  the  right  of  the  said 
John  B.  Hanna  to  a  lien  on  the  building  and  leasehold 
interest  described  in  bis  petition  is  declared  and  established 
in  the  amount  aforesaid ;  that  out  of  the  fund  arising  from 
the  sale  of  the  building  aforesaid,  the  intervener  is  entitled 
to  satisfaction  of  the  foregoing  judgment,  and  the  receiver 
is  hereby  ordered  to  pay  forthwith  to  the  said  John  B.  Hanna 
the  sum  of  16,713.66 1  *  *  *  and  it  is  now  adjudged  that,  in- 
asmuch as  the  intervenor  commenced  work  long  prior  to  the 
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date  of  all  other  claims  heretofore  reduced  to  a  decree  herein, 
the  judgment  of  the  intervenor  herein  is  adjudged  prior  to  all 
claims  heretofore  adjudicated  herein,  and  is  entitled  to  satis- 
faction out  of  the  $30,000  fund  before  any  other  claimant 
thereto;  *  *  *  that  the  intervenor  recover  his  costs,"  etc. 

The  Chicago  Lumber  Company  made  application  to  be 
substituted  as  plaintiff  in  lieu  of  The  Colorado  Savings  Bank, 
which  application  was  denied.  Fischer  made  application  to 
set  aside  the  hearing,  and  for  further  right  to  be  heard  upon 
the  questions  involved  in  the  action,  which  application  was 
also  denied ;  whereupon  The  Chicago  Lumber  Company  and 
Ferdinand  C.  Fischer  brought  the  case  to  this  court  upon 
appeal. 

Messrs.  Whitford  &  LiSDSLEY  and  Mr.  C.  M.  Bice,  for 
the  motion  to  dismiss  appeal. 

Messrs.  Benedict  &  Phelps  and  Mr.  Horace  Phelps, 
opposing. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  right  of  appellants  to  maintain  this  appeal  is  attacked 
upon  several  grounds.  Pint,  because  The  Chicago  Lumber 
Company  was  not  a  party  to  the  record  in  the  court  below, 
and  because  the  judgment  appealed  from  is  a  personal  judg- 
ment against  Willain  Lockhart  Smith,  and  not  against  the 
appellants,  or  either  of  them.  We  think  that  upon  both 
grounds  the  objection  is  well  taken.  It  is  well  settled  that 
to  enable  one  to  prosecute  an  appeal  or  writ  of  error,  he  must 
be  a  party  to  the  record  in  the  trial  court.  Ex  parte  Cutting, 
94  U.  S.  14  i  Ex  parte  Coekcroft,  104  U.  S.  578 ;  Quion  v.  Liver- 
pool, L.  $  G.  Ins.  Co.,  109  U.  S.  173 ;  Reid  v.  Quigley,  16 
Ohio,  445 ;  Bayard  v.  Lombard,  9  How.  (U.  S.)  530  ;  Payne 
v.  Niles,  20  How.  219 ;  People  ex  rel.  v.  Jam**  Lynch,  54  N.  Y. 
661 ;  Davit  County  v.  Horn,  4  Greene  (Iowa),  94 ;  Fleming 
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v.  Mention,  36  Iowa,  413 ;  Powell  on  Appellate  Proceedings, 
p.  874. 

In  the  cases  cited  by  counsel  for  appellants  announcing  a 
different  rule,  the  courts  had  under  consideration  statutes 
that  expressly  gave  to  "any  party  aggrieved  by  the  judg- 
ment" the  right  to  appeal.  Our  statute  contains  no  such 
provision,  but  enacts  as  follows : 

"  Appeals  to  the  supreme  court  from  the  district  *  *  * 
courts  shall  be  allowed  in  all  cases  where  the  judgment  or 
decree  appealed  from  be  final,  and  shall  amount  exclusive  of 
costs,  to  the  sum  of  one  hundred  dollars.  (Since  establish- 
ing the  court  of  appeals  the  amount  must  exceed  the.  sum 
82,500.)  •  *  *  Provided,  the  party  praying  for  such  appeal 
shall  by  himself,  or  agent,  or  attorney,  give  bond,"  etc. 
Section  388,  Code  1887. 

In  the  case  of  Heid  v.  Quigley,  supra,  the  court,  constru- 
ing a  like  statute,  uses  the  following  language  i 

"  This  is  the  only  law  which  gives  an  appeal  in  any  case, 
and  this  only  enables  the  parti/  to  appeal  from  a  judgment 
of  an  inferior  court  to  the  supreme  court.  This  authority 
is  given  to  theparty  to  the  judgment,  and  to  no  one  else. 
Third  persons  are  not  authorized  to  act  by  the  law,  nor 
would  good  policy  allow  them  to  interfere  and  remove  oauses, 
by  appeal.  It  is  manifest  that  such  a  practice  could  not  be 
tolerated,  as  it  would  produce  many  evils,  and  be  subversive 
of  private  rights. " 

Whatever  may  be  the  right  of  The  Chicago  Lumber  Com- 
pany to  have  this  judgment  reviewed  in  the  name  of  The  Colo- 
rado Savings  Bank,  its  assignor,  in  the  court  of  appeals,  it 
clearly  has  no  right,  of  its  own  motion,  to  make  itself  a  party 
to  the  proceeding  and  prosecute  an  appeal  in  its  own  name. 
But  it  is  insisted  by  counsel  for  appellants  that  the  foregoing 
objections  do  not  apply  to  Ferdinand  C.  Fischer,  since  he 
was  a  party  to  the  record  as  defendant.  If  it  may  be  held 
that  Fischer  still  has  an  appealable  interest  in  the  judgment 
complained  of,  notwithstanding  the  claims  represented  by 
him,  as  trustee,  have  been  assigned  to  The  Chicago  Lumber 
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Company,  and  it,  the  beneficiary  of  ouch  trust,  has  received 
the  proceeds  realized  from  a  sale  of  the  trust  property,  still 
the  decree  against  him  is  not  of  the  character  requisite  to 
sustain  an  appeal  to  this  court.  It  appears  from  the  record 
that  he  and  The  Colorado  Savings  Bank  demurred  to  inter- 
vener's petition,  which  demurrers  were  overruled,  and  they 
appear  to  have  elected  to  stand  by  their  demurrers,  since 
they  filed  no  further  pleading  in  the  case. 

The  right  to  review  the  judgment  of  the  court  below 
overruling  those  demurrers  is  clearly  not  in  this  court,  and 
the  decree  in  itself  is  not,  in  fact  or  form,  a  decree  against 
him  for  a  money  judgment,  but  is  to  the  effect  that  he  had 
no  interest  to  contest  intervenor's  claim,  aud  that  the  lien 
represented  by  him  was  subsequent  and  subordinate  to  that 
of  intervenor. 

This  in  no  sense  constitutes  a  decree  that  he  may  appeal 
to  this  court,  whatever  may  be  his  right  to  obtain  a  review 
of  the  same  in  the  court  of  appeals.  That  the  judgment 
appealed  from  must  be  against  the  party  appealing  is  settled 
by  former  decisions  of  this  court.  Mall  v.  The  Pay  Rock  0. 
M.  Co.,  6  Colo.  81 ;  Todd  v.  De  La  Molt,  9  Colo.  222. 

The  parties  therefore  to  this  record  entitled  to  an  appeal 
to  this  court  are  William  Lockhart  Smith,  against  whom  a 
personal  judgment  for  a  sufficient  amount  to  give  this  court 
jurisdiction  was  rendered,  and  perhaps  the  receiver,  since 
the  decree  compels  him  to  pay  the  judgment  out  of  funds  in 
his  hands.     Hinckley  v.  <?.,  C.  $  S.  It.  It.  Co.,  94  U.  S.  467. 

Counsel  for  appellants  recognized  that  a  money  judgment 
against  the  party  appealing  was  essential,  since  by  the  recit- 
als in  the  condition  of  the  appeal  bond  it  is  made  to  appear, 
contrary  to  the  decree,  that  the  intervenor  obtained  judg- 
ment against  the  appellants  for  the  sum  of  $5,718.66,  and  in 
terms  obligates  them  and  their  sureties  to  pay  such  judgment, 
in  case  of  affirmance. 

That  this  statutory  condition  cannot  be  enforced  against 
them  is  clear,  since  it  "  can  only  apply   where  the  party 
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against  whom  the  judgment  is  rendered  is  the  Appellant." 
Hall  v.  The  Pay  Mock  C.  M.    Co.,  supra. 

It  is  unnecessary  to  notice  the  further  grounds  presented, 
as  the  motion  to  dismiss  the  appeal  must  be  sustained  for  the 
foregoing  reasons. 

Appeal  ditmitted. 


In  re  Appointments  by  the  Governor  op  Fire,  Police 
and  Excise  Commissioners  op  the  City  op  Denver. 

1.  Legislative  jso  Executive  Questions. 

The  court  has  uniformly  declined  to  pass  upon  the  title  to  an  office  or 
the  right  to  property  Id  an  ex  parte  proceeding  in  answer  to  an  ex- 
ecutive or  legislative  question. 

2.  Same. 

.  The  constitutional  provision  by  virtue  of  which  the  executive  or  either 
house  of  the  general  assembly  may  submit  to  the  court  important. 
questions  upon  solemn  occasions  does  not  sanction  a  practice 
whereby  the  rights  of  property,  the  title  to  an  office,  or  the  con- 
struction of  an  existing  statute  should  be  determined  in  an  ex  parte 
proceeding. 

Original  Proceeding. 

The  resolution  and  question  submitted  by  the  senate  are 
as  follows : 

"  Whereas  a  question  has  arisen  involving  the  duty  of  the 
senate,  in  the  matter  of  its  action  upon  certain  nominations 
which  have  been  presented  by  the  governor  for  the  action 
of  the  senate : 

"  Therefore  be  it  resolved,  that  the  following  question  be 
submitted  to  the  supreme  court  by  the  senate,  with  a  re- 
quest for  an  opinion  thereon : 

"  The  governor  having,  under  section  45  of  the  charter 
of  the  city  of  Denver  of  1893,  during  a  recess  of  the  senate, 
appointed  the  fire  and  police  and  excise  commissioners  men- 
tioned in  said  section,  by  reason  of  a  vacancy  occurring  tbere- 
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in,  do  such  appointees  continue  in  office  until  the  end  of  such 
term,  or  until  the  convening  of  the  senate,  as  provided  in 
Bection  6  of  article  IV.  of  the  constitution  ?  " 

Per  Curiam.  The  question  propounded  calls  for  an 
opinion  upon  the  duration  of  the  term  of  office  of  the  pres- 
ent fire,  police  and  excise  commissioners  of  the  city  of  Den- 
ver. It  involves  a  construction  of  certain  provisions  of  the 
charter  of  the  city  of  Denver,  as  well  as  of  section  6,  article 
IV.  of  the  constitution.  It  therefore  belongs  to  a  class  of 
questions  which  we  do  not  feel  at  liberty  to  answer,  nor 
could  we  do  so  without  overruling  a  long  line  of  carefully 
considered  decisions  upon  the  subject.  Commencing  with 
th,e  opinion  In  re  Irrigation,  9  Colo.  620,  down  to  and  includ- 
ing the  case  of  In  re  Fire,  etc.,  Commissioners,  19  Colo.  482, 
this  court,  in  obedience  to  its  constitutional  duty,  has  uni- 
formly declined  to  pass  upon  the  title  to  an  office  or  the 
light  to  property  in  an  ex  parte  proceeding  in  answer  to  an 
executive  or  legislative  question. 

While  we  will  be  found  at  all  times  ready  to  furnish  such 
assistance  to  the  legislature  as  may  be  in  our  power,  the  rule 
requiring  the  title  to  an  office  to  be  adjudicated  in  accord- 
ance with  the  ordinary  and  usual  course  of  procedure  pro- 
vided by  statute  is  deemed  absolutely  essential  to  the  pres- 
ervation of  public  and  private  rights.  It  is  not  believed 
that  the  people,  in  adopting  the  amendment  by  virtue  of 
which  the  executive  and  either  house  of  the  general  assembly 
m»y  submit  to  the  court  important  questions  upon  solemn  occa- 
sions, intended  to  sanction  a  practice  whereby  the  rights  of 
property  or  the  title  to  an  office  or  the  construction  of  an 
existing  statute  should  be  determined  in  an  ex  parte  proceed- 
ing, in  answer  to  either  an  executive  or  legislative  question. 

For  these  reasons,  we  respectfully  request  the  senate  to 
withdraw  the  question  submitted. 
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j?  \i  1-  App"u^™  Pbactic*— Exceptions. 

134    483  Where  no  exceptions  have  been  preserved  to  the  decree  dissolving  the 

J? — L  bonds  of  matrimony  or  to  the  sward  of  alimony,  they  will  not  be 

Jfl     log  reviewed  upon  the  evidence. 

2.  Pleading — Uncertainty, 

Objection  to  a  complaint  on  the  ground  of  lndeflniteness  of  its  allega- 
tions must  he  made  by  motion  to  require  the  plaintiff  to  make  it 
more  specific.  By  neglecting  to  make  such  application,  the  defend- 
ant waives  the  objection. 

3.  DtVOBCE — EXTREME  CRUELTY. 

The  law  does  not  require  that  acts  of  cruelty  authorising  a  divorce  should 
show  that  it  is  absolutely  impossible  for  the  parties  to  live  together 
as  husband  and  wife.  Extreme  cruelty,  under  our  statute,  may 
consist  of  words  and  of  personal  treatment  and  conduct  abort  of 
acts  of  personal  or  physical  violence. 

4.  Pleasing  and  Proof. 

The  complaint  alleges  that  the  defendant  accused  plaintiff  of  illegal 
acts  of  which  he  was  innocent;  the  answer  merely  denies  that  de- 
fendant made  such  charge.  Held,  evidence  to  show  that  plaintiff 
had  been  guilty  of  forgery  is  inadmissible  under  the  issues. 

Error  to  the  District  Court  of  Arapahoe  County. 

THIS  action  was  brought  by  Edward  I.  Rosonfeld  against 
his  wife,  Katie  J.  Rosenfeld,  for  a  divorce  on  the  ground  of 
extreme  cruelty.  The  defendant  filed  an  answer  specifically 
denying  the  material  allegations  of  the  complaint.  She  also 
tiled  a  cross  complaint,  but  as  counsel  claims  nothing  there- 
under, it  need  not  be  considered. 

Upon  the  issues  thus  joined  trial  was  had  before  a  jury, 
and  a  verdict  returned  for  the  plaintiff,  upon  which  a  decree 
was  rendered  by  the  court  dissolving  the  marriage  bond  and 
ordering  the  plaintiff  to  pay  the  defendant's  counsel  fees 
and  the  costs  of  this  action,  and  awarding  permanent  ali- 
mony to  the  defendant  in  the  sum  of  $5,000. 

The  defendant  brings  the  case  here  upon  writ  of  error, 
and  assigns  numerous  errors,  the  principal  ones  being  that 


Digitized  by  GOO^k' 


1895.]  ROSENFELD  V.  ROSKNFELD.  17 

the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  the  court  erred  in  admitting  certain 
evidence  offered  by  plaintiff  and  refusing  certain  evidence 
offered  by  defendant,  and  in  giving  and  refusing  certain  in- 
structions ;  that  the  evidence  is  not  sufficient  to  warrant  the 
verdict;  and  that  the  alimony  awarded  to  defendant  is  not 
sufficient. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Mr.  John  G.  Taylob,  for  defendant  in  error. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

An  examination  of  the  voluminous  record  reveals  the  fact 
that  the  defendant  failed  to  save  any  exceptions  to  the  decree 
of  the  court  dissolving  the  bonds  of  matrimony,  or  to  the 
award  of  alimony.  Under  these  circumstances,  it  is  the  well 
settled  practice  of  this  court  not  to  review  the  decree  upon 
the  evidence.  Jerome  v.  Bohm,  pott,  822.  Hence  we  are  pre- 
cluded from  determining  the  sufficiency  or  insufficiency  of 
the  evidence  to  sustain  the  decree  of  divorce  or  the  judgment 
for  alimony. 

Other  errors,  however,  have  been  assigned  relating  to  the 
rulings  of  the  court  during  the  trial,  to  which  exceptions 
were  properly  taken  and  preserved,  and  these  we  shall  pro- 
ceed to  consider.  The  principal  objection  urged  is  to  the 
sufficiency  of  the  complaint.  There  is  in  it  no  allegation 
that  the  defendant  visited  any  act  of  physical  or  personal 
violence  upon  the  plaintiff,  but  the  allegations  of  cruelty 
refer  to  words  spoken  by  the  defendant  of  and  concerning 
the  plaintiff,  and  to  ill  treatment  and  conduct  towards  plain- 
tiff destructive  of  his  peace  of  mind,  health  and  happiness, 
and  endangering  his  life,  which  conduct  was  continued  by 
the  defendant  throughout  the  existence  of  their  married  life. 

In  its  essential  features  the  complaint  is  substantially  sim- 
ilar to  that  in  the  case  of  Sglvit  v.  Sylvit,  11  Colo.  819.  Coun- 
Vol.  atxi— 2 
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sel  for  plaintiff  in  error  apparently  contends  that  that  case 
is  not  authority  for  the  doctrine  that  extreme  cruelty  may 
consist  of  words  only,  and  of  personal  treatment  and  conduct 
short  of  acts  of  personal  or  physical  violence,  and  he  cites  a 
number  of  cases  in  support  of  his  theory.  Without  attempt- 
ing a  review  of  the  authorities,  it  is  sufficient  to  say  that  this 
court  adheres  to  the  rule  announced  in  the  Sytvis  Case,  supra, 
and  the  cases  therein  cited.  That  case  is  against  the  defend- 
ant, and  we  shall  not  attempt  to  repeat  the  argument  of  the 
decision. 

The  defendant  objected  to  the  introduction  of  any  testi- 
mony by  the  plaintiff  in  support  of  the  allegations  of  the 
complaint  for  the  reason  just  stated,  but  the  court  properly 
overruled  the  objection.  In  his  brief,  counsel  criticises  the 
complaint  because  of  the  indefiiiiteness  of  its  allegations. 
Had  timely  and  proper  application  been  made  by  the  defend- 
ant for  an  order  requiring  the  plaintiff  to  make  more  specific 
the  allegations  of  cruelty,  the  court  might  properly  have 
granted  such  request;  but  by  neglecting  to  make  such  appli- 
cation, and  by  answering  the  complaint,  the  defendant  has 
waived  such  objection,  if  it  be  good  at  all,  and  no  error  was 
committed  by  the  court  in  so  deciding. 

In  the  first  instruction  asked  by  the  defendant  a  summary 
of  the  allegations  of  the  complaint  is  made;  and  after  defin- 
ing to  the  jury  the  meaning  of  extreme  cruelty  the  instruc- 
tion concludes  with  this  sentence :  "  The  causes  which  the 
law  deems  extreme  cruelty  must  be  grave  and  weighty  and 
Stick  as  show  an  absolute  impossibility  that  the  duties  of  the  mar- 
ried Itfe  cannot  be  discharged"  We  suppose  that  the  use  of 
the  word  "  cannot "  was  the  result  of  an  error  in  transcribing, 
and  that  counsel  employed  the  word  "  can."  In  the  same 
connection  the  instruction  also  states  that  the  acts  of  defend- 
ant towards  the  plaintiff  must  have  been  such  as  to  have 
destroyed  his  peace  of  mind  or  injured  his  health  "  to  such 
an  extent  as  to  make  the  married  state  impossible  to  be  en- 
dured, and  rendered  life  itself  almost  unendurable."  The 
court  modified  the  instruction  as  asked  by  striking  out  the 
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words  which  are  italicized  in  first  quotation  above,  and  sub- 
stituting in  the  second  quotation  for  the  words  "  almost  un- 
endurable "  the  words  "a  great  burden."  The  law  does  not 
require  that  these  acta  of  cruelty  shall  show  an  absolute 
impossibility  of  the  parties  being  able  to  live  together  as 
husband  and  wife,  or  that  life  should  thereby  be  rendered 
"almost  unendurable"  for  the  one  against  whom  they  are 
perpetrated.  As  was  said  in  the  Sylvia  Case :  "  To  author- 
ize a  divorce  on  the  ground  of  cruelty  the  evidence  should 
show  that  the  acts  complained  of  are  such  as  that  danger  to 
life,  limb  or  health  will  naturally  arise  from  the  continued 
commission  of  such  acts,  but  it  is  not  necessary  that  the  evi-i 
deuce  should  show  that  actual  physical  violence  has  been 
used.  Extreme  cruelty  may  be  as  effectually  caused  by  con- 
duct which  produces  mental  suffering  and  robs  complainant 
of  his  or  her  peace  of  mind,  as  by  blows  inflicted;  and  to 
many  persons  the  burden  of  the  mental  suffering  will  be  much 
harder  to  bear  than  the  burden  of  any  ordinary  physical  suf- 
fering. These  views  are  sustained  by  many  recent  and  well 
reasoned  decisions."  All  of  the  words  quoted  could  have 
been  safely  stricken  out,  as  the  court  had  elsewhere  fully 
instructed  the  jury  on  the  law  of  the  case  in  this  particular, 
and  the  modifications  were  properly  made. 

In  the  complaint  there  is,  among  others,  a  general  allega- 
tion that  the  defendant  had  unjustly  charged  the  plaintiff 
with  the  commission  of  illegal  acts  of  which  he  was  innocent, 
hut  no  particular  act  is  mentioned.  In  proving  his  case, 
plaintiff  offered  a  letter  written  by  defendant  to  a  Mrs. 
Waddell,  which  was  admitted  by  the  court.  In  this  letter 
is  a  brief  reference  to  the  plaintiff  as  a  forger.  The  evident 
object  of  introducing  this  letter  was  not  to  prove  that  de- 
fendant had  charged  plaintiff  with  the  commission  of  forgery, 
but  the  letter  was  admitted  to  establish  other  legitimate  issues 
involved.  Nothing  is  claimed  by  plaintiff  by  reason  of  such 
charge  in  that  letter,  if  such  it  be,  and  in  the  instructions  to 
the  jury  the  court  practically  withdrew  it  from  their  consid- 
eration.    On  the  cross-examination  of  plaintiff,    as  well  as 
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when  defendant  was  introducing  her  own  testimony,  she 
offered  to  prove  that  plaintiff  was  guilty  of  a  number  of  for- 
geries for  which  he  had  been  indicted  by  the  grand  jury  of 
Arapahoe  county,  but  upon  which  trial  was  never  had.  The 
court  refused  such  offer,  and  the  plaintiff  in  error  with  much 
earnestness  complains  of  this  ruling,  because,  as  she  says,  if 
the  illegal  act,  or  crime,  which  she  preferred  against  plain- 
tiff was  in  fact  committed  by  him,  then  such  charge  is  true, 
and  to  speak  the  truth  of  plaintiff  cannot  constitute  extreme 
cruelty,  or  be  taken  as  any  evidence  thereof.  Without  so 
holding,  but  conceding,  for  the  sake  of  the  argument,  the 
soundness  of  this  contention,  let  us  see  if  there  is  any  issue 
making  such  evidence  admissible. 

Giving  to  the  denials  of  the  answer  a  construction  most 
favorable  to  defendant,  there  is  only  a  specific  denial  that 
the  defendant  ever  made  the  accusation  of  forgery  against 
the  plaintiff.  The  complaint  alleges  that  the  defendant  ac- 
cused plaintiff  of  illegal  acts  of  which  he  was  innocent.  The 
answer  merely  denies  that  defendant  made  such  charge. 
There  is  nothing  in  defendant's  pleading  in  the  nature  of  a 
plea  of  confession  and  avoidance.  Therefore,  the  defendant 
having  denied  that  she  made  such  accusation,  and  neither 
having  admitted  the  making  of  the  same  nor  having  alleged 
the  truthfulness  thereof,  and  the  plaintiff  not  relying  upon 
the  same  for  relief,  there  was  no  error  in  the  court  in  re- 
fusing to  admit  evidence  to  show  that  the  plaintiff  had  been 
guilty  of  forgery. 

The  other  errors  assigned,  only  some  of  which  are  discussed 
by  counsel  in  his  brief,  we  have  examined  with  care,  and 
tin  J  that  no  substantial  error  was  committed  by  the  court. 
The  jury  was  fairly  instructed  as  to  the  law  of  the  case,  and 
the  rulings  of  the  court  in  admitting  testimony  and  refusing 
the  same  were  proper  and  based  upon  the  doctrine  announced 
in  the  Sylvia  Case,  supra.  Instructions  which  the  defendant 
asked  and  which  were  refused  by  the  court  were  properly 
refused,  some  because  they  had  already  been  given  by  the 
court  in  so  far  as  applicable  to  the  cause,  and  others  because 
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they  were  drawn  upon  the  theory  which  the  defendant  has 
sought  to  maintain  in  this  court  to  the  effect  that  acta  of 
physical  violence  must  be  committed  before  extreme  cruelty 
can  result,  which  contention  is  not  only  not  upheld  by  this 
court,  but  has  been  heretofore  expressly  repudiated. 

For  these  reasons  the  decree  of  the  court  dissolving  the 
bonds  of  matrimony  and  awarding  the  defendant  alimony  in 
the  sum  of  95,000  is  affirmed. 

Affirmed. 


Schwartz  v.  Birnbaum. 


1.  Exemptions  to  Heads  of  Families. 

Being  the  head  of  a  family  does  not  of  itself  entitle  one  to  the  benefit 
of  an  exemption  ;  the  other  condition  that  he  actually  resides  with 
hla  family  ia  equally  important. 

2.  Exemptions — Selections. 

When  part  of  the  property  levied  npon  is  exempt  from  seizure  and 
part  is  not,  by  reason  of  the  action  being  for  the  purchase  money 
thereof,  the  mere  demand  of  the  exemptlooer  of  his  right  to  select 
is  cot  equivalent  to  a  selection,  which  he  is  bound  to  make  In  order 
to  avail  himself  of  his  privileges,  except  where  the  articles  are  spe- 
cifically exempt  by  statute. 

Appeal  from  the  Counti/  Court  of  Arapahoe  County. 

Max  Schwartz,  the  appellant,  who  was  plaintiff  below, 
brought  his  action  against  Sigmund  Birnbiium,  the  appellee 
and  defendant,  to  recover  the  sum  of  9258.41,  which  plaintiff 
alleged  to  be  due  upon  a  contract,  and  that  the  demand  sued 
upon  was  on  an  overdue  book  account.  Plaintiff  sued  out 
a  writ  of  attachment  ia  aid  of  his  action,  and  the  same  was 
levied  as  shown  by  the  return  to  the  writ,  upon  defendant's 
"  stock  of  clothing,  shirts,  notions  and  anything  in  store  8205 
Larimer  street,"  and  by  leaving  a  copy  of  the  writ  with  de- 
fendant. 


Digitized  by  GOO^k' 


22  Schwartz  v.  Birnbaum.  [Jan.  T-. 

The  defendant  filed  in  the  justice's  court  his  affidavit  of 
exemption,  which,  omitting  the  title,  is  as  follows: 

"S.  Birnbaum,  above  named  defendant,  being  duly  sworn 
deposes  and  Bays  that  he  is  a  married  man  and  the  head  of 
a  family  and  is  a  resident  of  Colorado,  and  is  entitled  to  the 
benefit  of  the  exemption  laws  of  siiid  state  and  that  he  claims 
all  the  property  attached  in  said  case  as  exempt,  except  the 
property  he  bought  of  the  plaintiff,  and  he  demands  the 
right  of  selection  thereof." 

The  defendant  apparently  did  not  contest  the  validity  of 
the  claim  sued  upon.  In  the  justice's  court  a  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  of  said 
claim,  and  an  order  was  made  sustaining  the  attachment. 
From  this  order  sustaining  the  attachment  an  appeal  was 
taken  to  the  county  court,  and  upon  trial  there  the  county 
court  found  the  issues  in  favor  of  the  defendant,  and  ordered 
that  all  the  goods  levied  upon  should  be  released  and  re- 
turned by  the  plaintiff  to  the  defendant.  From  this  judg- 
ment of  the  county  court  the  plaintiff  comes  here  with  his 
appeal. 

The  only  testimony  given  was  that  by  the  defendant  him- 
self. It  is  to  the  effect  that  at  the  time  of  the  levy  of  the 
writ  of  attachment  the  defendant  was  a  married  man  and  the 
head  of  a  family,  consisting  of  his  wife  and  two  children,  who 
were  dependent  upon  him  for  support.  He  was  conducting 
a  small  shop  for  the  sale  of  clothing  and  gentlemen's  furnish- 
ing goods  in  the  city  of  Denver,  and  had  been  engaged  in 
such  business  here  for  about  sixteen  months.  He  came  from 
the  city  of  New  York  with  the  intention  of  settling  in  this 
state  and  sending  for  his  family  to  come  to  Colorado  to  make 
this  their  home,  as  he  says,  "as  soon  as  he  was  fixed  to  re- 
ceive them."  He  never  resided  with  his  family  in  this 
state, — that  is,  the  wife  nud  children  had  never  been  in  Colo- 
rado, they  residing  temporarily  in  the  city  of  Philadelphia 
during  all  the  time  that  defendant  himself  bad  been  in  Colo- 
rado. Two  or  three  months  before  the  levy  of  this  writ  he 
bad  sent  to  bis  family  money  with  which  to  pay  the  expenses 
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of  n  removal  to  Colorado,  and  although  they  sent  on  some 
furniture,  they  themselves  have  never  arrived. 

The  property  which  defendant  claims  as  exempt  from  levy 
was  his  stock  in  trade,  used  and  kept  for  carrying  on  his 
business,  and  the  value  was  less  than  $  200,  There  is  no  evi- 
dence to  show  what  are  the  specific  articles  which  the  defend- 
ant claims  to  be  exempt,  further  than  that  the  articles  are  a 
part  of  his  stock  of  gentlemen's  furnishing  goods,  and  that 
they  are  no  part  of  the  goods  which  he  bought  from  plaintiff. 

While  the  record  is  not  explicit,  it  appears  that  the  issue 
was  tried  in  the  county  court  upon  the  same  affidavit  that 
was  filed  by  the  defendant  in  the  justice's  court.  There  is 
no  evidence  that  any  demand  for  exemption  was  made  by  the 
defendant  at  the  time  of  the  levy  of  the  writ,  nor  is  there 
any  evidence  that  at  any  time  a  selection  of  the  property 
claimed  to  he  exempt  was  ever  made  by  defendant.  The 
only  claim  that  the  defendant  makes,  so  far  as  the  evidence 
shows,  was  that  embodied  in,  and  asserted  by,  the  affidavit 
which  has  been  heretofore  set  out  in  full,  but  he  never  by 
any  word  or  act  otherwise  attempted  to  exercise  the  right 
of  selection  which  he  asserted  in  bis  affidavit. 

The  statute  under  which  the  appellee  claims  that  he  is 
entitled  to  the  right  of  exemption  is,  in  substance,  as  follows : 
The  stock  in  trade,  used  and  kept  for  the  purposes  of  carry- 
ing on  his  trade  or  business,  not  exceeding  $200  in  value, 
when  the  same  is  owned  by  any  person  being  the  head  of  a 
family  and  residing  with  the  same,  shall  be  exempt  from  levy 
and  sale  under  any  execution  or  writ  of  attachment.  Gen. 
State.,  sec.  1866  ;  Mills'  An.  Stats.,  sec.  2562. 

Mr.  J.  W.  Horner  and  Mr.  J.  E.  Robinson,  for  appellant. 

Mr.  Geo.  A.  Smith,  for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  questions  sought  to  be  raised  by  this  appeal  may  be 
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stated  aa  follows  :  First,  Was  the  defendant,  under  our  stat- 
ute, a  person  entitled  to  the  exemption  of  his  stock  in  trade? 
Second,  Has  he  made  his  claim  for  exemption  in  the  proper 
time  and  manner  ?  Third,  Does  the  claim  and  evidence 
justify  the  judgment  rendered  by  the  eounty  court? 

That  the  defendant  at  the  time  of  the  levy  of  the  writ 
of  attachment  was  the  head  of  a  family  admits  of  no  doubt. 
That  he  was  then  residing  with  the  same  is  not  true  in  the 
literal  or  ordinary  sense  of  the  term.  But  it  is  contended  by 
the  appellee,  as  our  constitution  enjoins  upon  the  legislature 
the  enactment  of  liberal  exemption  laws,  and  as  the  courts, 
when  those  laws  are  passed,  construe  them  liberally  in  favor 
of  persons  claiming  rights  thereunder,  and  in  order  to  effect- 
uate their  beneficent  design,  that  the  defendant  was  residing 
with  his  family  in  Colorado  within  the  meaning  and  intent 
of  the  statute. 

It  is  true  that  the  courts,  in  the  construction  of  statutes, 
will  endeavor  to  arrive  at  the  true  meaning  of  the  legislature, 
even  though  the  meaning  so  ascertained  will  depart  from  the 
literal  sense  of  the  words.  It  is  also  true  that  courts  will 
endeavor  to  give  to  all  the  words  found  in  a  statute  their 
proper  and  legitimate  meaning,  and  will  presume  that  the 
legislature  meant  something  when  it  employed  those  words. 
The  principal  object  of  all  exemption  laws,  it  has  been  said, 
is  for  the  benefit  of  the  family,  and,  under  our  law,  this 
benefit  is  to  be  enjoyed  by  the  head  of  a  family  and  for  their 
use  only  while  he  resides  with  the  same. 

As  has  been  said,  the  evidence  here  shows  that  the  defend- 
ant is  the  head  of  a  family ;  that  he  came  from  the  state  of 
New  York  to  Colorado  to  make  this  his  permanent  home, 
and  to  remove  his  family  here  as  soon  ss  he  was  able  to  accom- 
plish it.  When  he  left  New  York  his  family  went  to  the 
state  of  Pennsylvania.  They  have  never  been  iu  the  state 
of  Colorado.  Appellee  contends  that  inasmuch  as  the  domi- 
cile of  the  husband  is  the  domicile  of  the  wife,  therefore  the 
residence  of  the  husband  must  be  the  residence  of  the  wife 
and  family.    This  U  not  universally  true  as  a  matter  of  fact, 
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neither  do  we  think  it  follows  as  a  matter  of  law.  If  this 
contention  were  correct  as  a  legal  proposition,  the  legislature 
evidently  misinterpreted  the  then  existing  law.  The  legisla- 
ture evidently  construed  the  law  to  be  that  the  head  of  a 
family  might  have  a  residence  in  one  place,  and  his  family  a 
residence  in  another  place,  and  that  the  head  of  a  family 
might  have  his  residence,  and  still  not  reside  with  his  family ; 
so  it  imposed  as  a  condition  to  the  right  of  exemption  that 
the  head  of  a  family  should  enjoy  it  only  while  he  is  residing 
with  the  same.  The  converse  of  the  proposition  must  neces- 
sarily be  true,  that  when  he  is  not  residing  with  his  family, 
he  cannot  claim  the  right  of  exemption.  If  the  residence  of 
the  head  of  a  family  fixes  the  residence  of  his  family,  and  if 
the  law  establishes  the  residence  of  the  family  wherever  the 
head  is  residing,  then  the  head  of  the  family  resides  with  the 
same,  even  though  the  family  be  residing  in  one  state  and  the 
head  iu  another  state.  If  such  be  the  law,  then  the  use  of 
the  language  "  and  residing  with  the  same  "  is  entirely  super- 
fluous ;  but  we  cannot  presume  that  the  legislature  used  these 
words  without  intending  to  convey  some  meaning. 

In  Illinois,  where  the  statute  is  like  ours  in  that  it  requires 
that  a  claimant  must  be  the  head  of  a  family  and  residing 
with  the  same  to  entitle  him  to  maintain  his  claim  that  such 
property  is  exempt  from  seizure,  it  is  held  that  the  claimant 
must  prove  not  only  that  he  is  the  head  of  a  family,  but  that 
he  resides  with  the  same,  showing  that  these  words  impose 
a  condition  other  than  that  one  must  be  the  head  of  a  family. 
McMutera  v.  Alaop,  85  111.  157 ;  Barnet  v.  Rogers,  23  III.  350. 

The  claimant  must  reside  with  his  family  either  in  this 
state  or  in  the  state  of  Pennsylvania.  He  is  here ;  his  fam- 
ily is  there.  He  does  not  claim  his  residence  in  Pennsyl- 
vania, but  bases  his  claim  to  this  exemption  solely  upon  the 
fact  that  he  is  a  resident  of  this  state ;  hence  he  does  not 
reside  with  his  family  in  Pennsylvania.  In  no  sense  of  the 
term  can  it  be  held  that  he  is  residing  with  his  family  in 
this  state.  He  could  not  very  well  reside  with  them  unless 
they  reside  with  him,  and  they  reside  in  Philadelphia.     They 
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never  have  been  here,  but  during  his  entire  residence  in  Den- 
ver they  actually  were  in  the  state  of  Pennsylvania.  Hence 
defendant  does  not  reside  in  Colorado  with  his  family,  even 
if  both  defendant  and  his  family  intended  that  they  should 
reside  here.  To  produce  such  a  result,  the  intention  and 
act  must  unite.  If  plaintiff's  family  had  once  resided  with 
him  in  Colorado,  and  had  thereafter  gone  to  Pennsylvania 
for  a  temporary  residence,  the  case  would  be  quite  different, 
and  the  pertinency  and  force  of  appellee's  argument  would 
be  recognized. 

As  the  plaintiff  does  not  come  within  the  class  of  persons 
named  in  this  statute  us  entitled  to  the  benefit  of  exemption, 
strictly  it  may  not  be  necessary  to  determine  whether  or  not 
he  properly  made  his  selection  of  exempt  property.  But  no 
selection  was  ever  made  by  defendant.  Property  other  than 
that  claimed  to  be  exempt  was  levied  upon.  The  mere  de- 
mand by  defendant  pf  his  right  to  select  was  not  equivalent 
to  making  the  selection.  It  was  not  the  duty  of  the  con- 
stable to  set  apart  the  exempt  property,  unless  the  claimant 
pointed  out  such  property,  when  the  seizure  embraced  other 
property  rightfully  taken,  and  the  exempt  property  was  not 
specifically  exempt  by  the  statute,  but  merely  comprised  a 
portion  of  stock  in  trade,  even  though  it  be  less  than  $200 
in  value. 

There  is  another  reason  why  the  judgment  should  be  re- 
versed. The  constable  under  the  writ  of  attachment  seized 
not  only  this  property  which  is  claimed  to  be  exempt,  but 
also  other  property  purchased  by  the  defendant  from  the 
plaintiff,  for  the  purchase  price  of  which  this  action  was 
brought.  The  nature  of  the  claim  sued  upon  does  not  ex- 
pressly appear  from  the  evidence,  but  the  appellee  in  his 
brief  virtually  concedes  that  the  action  was  for  the  purchase 
price  of  goods  sold  to  him  by  the  plaintiff,  and  in  his  affi- 
davit claiming  exemption  he  expressly  excepts  therefrom 
such  goods  as  were  purchased  by  him  from  the  plaintiff. 
The  evidence  does  not  disclose  specifically  what  goods  are 
claimed  as  exempt,  or  what  was  confessedly  subject  to  the 
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attachment.  The  county  court,  however,  ordered  a  release 
of  all  the  property  attached,  both  that  which  was  declared 
not  subject  to  attachment  and  that  conceded  to  be  liable 
thereto,  and  ordered  a  return  of  ail  the  property  to  the  de- 
fendant. This  was  error.  If  the  defendant  was  a  person 
entitled  to  the  exemption,  and  if  there  was  evidence  in  the 
record  to  inform  us  what  specific  property  was  subject  to 
attachment  and  what  was  not,  we  might  modify  the  judg- 
ment of  the  court  below,  and  order  a  redelivery  to  the 
plaintiff  of  that  portion  of  the  property  so  seized  under  the 
writ  of  attachment,  which  the  plaintiff  sold  to  the  defendant, 
and  affirm  so  much  of  the  judgment  as  awarded  a  delivery 
to  the  defendant  of  the  exempt  property.  There  is  no  evi- 
dence, however,  which  would  enable  us  so  to  do. 

For  the  reasons  given  in  this  opinion  the  judgment  must 
be  reversed  with  instructions  to  the  court  below  to  proceed 
in  accordance  with  the  views  herein  expressed. 

Reversed. 


In  be  House  Bill  No.  ! 


si    m 
tat  un 


Constitutional  Law — Personal  Liberty — Right  to  Contbact. 

Id  so  far  as  the  bill  under  count  deration  attempts  to  abridge  the  right 
of  contract  between  parties  in  regard  to  matters  personal  to  them- 
selves, and  to  deprive  them  of  power  to  fix  the  mode  in  which 
compensation  for  mining  coal  shall  be  ascertained,  it  Is  an  infringe- 
ment of  constitutional  guaranties. 

Original  Proceeding. 

"  Whereas,  the  revision  and  constitution  committee  in  their 
report  on  house  bill  No.  203,  Feb.  20,  1896,  a  bill  for  an 
act  to  regulate  the  weighing  of  coal  at  mines,  etc.,  have  had 
the  same  under  consideration,  and  beg  leave  to  recommend 
that,  in  the  opinion  of  this  committee,  the  bill  is  unconsti- 
tutional,  for  the  reason  that  the  privilege  of   all  Ameri- 
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can  citizens  under  our  constitution  is  abridged,  inasmuch  as 
the  right  to  contract  is  taken  away.  But  your  committee 
recommend  that  the  bill  be  referred  to  the  supreme  court 
for  an  opinion  from  them  on  the  question. 

Therefore,  be  it  resolved,  that  H.  B.  No.  208  be  and  the 
same  is  hereby  referred  to  the  supreme  court  for  an  opin- 
ion: Providing  said  H.  B.  No.  208  be  enacted  into  law, 
would  it  be  constitutional?" 

Feb  Curiam.  While  the  foregoing  question  does  not 
specifically  point  out  the  particular  provisions  of  the  federal 
or  state  constitution  that,  in  the  judgment  of  the  honorable 
house,  prohibits  this  class  of  legislation,  we  infer  from  the 
report  of  the  honorable  committee  on  revision  and  constitu- 
tion that  in  its  opinion  the  pending  bill  is  obnoxious  to  sec- 
'  tion  1  of  the  14th  amendment  to  the  constitution  of  the 
United  States,  which  declares : 

"No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  And  also  to  section  25  of  article  2  of  our  bill  of 
rights,  which  provides  "  That  no  person  shall  be  deprived  of 
life,  liberty  or  property,  without  due  process  of  law." 

In  so  far  as  the  bill  attempts  to  abridge  the  right  of  con- 
tract between  parties  in  regard  to  matters  personal  to  them- 
selves, and  to  deprive  them  of  the  power  to  fix  the  mode  in 
which  compensation  for  mining  coal  shall  be  ascertained,  it 
is  clearly  an  infringement  of  these  constitutional  guaranties. 
State  v.  Goodwill,  88  W.  Va.  179 ;  Millet*  v.  People,  117  111. 
294 ;  Wallet  Heirs  v.  Kennedy,  2  Yerger,  554 ;  QodcharUe 
$  Co.  v.  Wigeman,  113  Fa.  431 ;  State  v.  Loomit,  115  Mo. 
307;  Low  v.  Rett  Printing  Co.,  41  Neb.  127;  Ramsey  v. 
People,  142  111.  380 ;  Frorer  v.  People,  141  111.  171. 

In  Frorer  v.  People  it  is  said : 

"  The  privilege  of  contracting  is  both  a  liberty  and  a  prop- 
erty right,  and  if  A.  is  denied  the  right  to  contract  and  ac- 
quire property  in  a  manner  which  he  has  hitherto  enjoyed 
under  the  law,  and  which  B.,  C.  and  D.  are  still  allowed  by 
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the  law  to  enjoy,  it  is  clear  that  he  is  deprived  of  both  lib- 
erty and  property  to  the  extent  that  he  is  thus  denied  the 
right  to  contract." 

And  in  the  case  oiRamtey  v.  People  the  court,  in  discuss- 
ing a  statute  similar  to  the  present  bill,  used  this  language : 

"The  statute  makes  it  imperative,  where  the  miner  is 
paid  on  the  basis  of  the  amount  of  coal  mined,  whatever 
may  be  the  wishes  or  interests  of  the  parties,  that  the  coal 
shall  be  weighed  on  the  pit  cars  before  being  screened,  and 
that  the  compensation  shall  be  computed  upon  the  weight  of 
the  uuscreened  coal.  In  all  other  kinds  of  business  involv- 
ing the  employment  of  labor,  the  employer  and  employee  are 
left  free  to  fix  by  contract  the  amount  of  wages  to  be  paid, 
and  the  mode  in  which  such  wages  shall  be  ascertained  and 
computed.  This  is  justly  regarded  as  a  very  important  right, 
vitally  affecting  the  interests  of  both  parties.  To  the  extent 
to  which  it  is  abridged,  a  property  right  is  taken  away." 

Our  opiiton  is  that  the  bill  in  its  present  form  is  inhibited 
by  the  foregoing  constitutional  provisions,  and  if  enacted 
into  law  would  be  unconstitutional. 


its 


s  a  Bill  Providing  That  EroHT  Hours  Shall  Con-    fit  «jl 
btitutb  a  Day's  Labor.  m  ™ 

1.  Legislative  Questions. 

The  solemn  occasion  contemplated  by  the  section  of  the  constitution, 
by  virtue  of  which  a  legislative  question  concerning  pending  legis- 
lation may  be  propounded  to  tbe  court,  cannot  be  said  to  have  arisen 
until  tbe  bill  has  progressed  sufficiently  to  show  some  probability 
of  Its  passage  by  at  least  one  bouse. 

2.  Saks— How  Propounded. 

Where  the  question  Involves  a  construction  of  some  provision  of  the 
state  or  national  constitution,  the  particular  provision  should  be 
pointed  out. 

3.  Constitutional  Law. 

It  is  not  competent  for  the  legislature  to  single  out  certain  industries 
and  impose  upon  them  restrictions  with  reference  to  the  hours  of 
labor  of  their  employees  from  which  other  employers  of  labor  are 
exempt. 
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i.  Saot— Coxtkactb. 

Laborers  have  a  constitutional  right  to  make  their  own  contracts,  which 
cannot  be  impaired  by  legislative  enactments. 

Original  Proceeding. 

The  opinion  of  the  court  is  in  response  to  the  following 
preamble  and  resolution : 

"  Whereas,  a  bill  for  an  act  declaring  eight  hours'  labor,  a 
day's  work,  is  now  pending  in  the  house  of  representatives 
of  the  tenth  general  assembly ;  and, 

"Whereas,  there  is  a  difference  of  opinion  among  the 
members  of  the  house  as  to  the  legality  of  such  a  measure 
should  it  prnvirin  that  it  ghauld  only  apply  to-labwen     n — - 
ployed  and  working  in  mines,  smelters  and  factories  in  this 
staTB"; — ~~~  — — — 

"  Be  it  therefore  resolved,  that  the  supreme  court  of  the 
.state  is  requested  to  give  an  opinion  in  writing  for  the  guid- 
ance of  the  house,  in  answer  to  the  following  question : 
Would  a  law  if  enacted,  providing  that  eight  hours  shall 
constitute  a  day's  labor  in  all  mines,  factories  and  smelters 
in  this  state,  be  constitutional  and  legal  ?  " 

Per  Curiam.  The  question  in  this  instance  is  accom- 
panied by  a  copy  of  house  bill  No.  191.  It  will  therefore  be 
assumed  that  the  house  deaires  advice  with  reference  to  this 
bill.  It  does  not  appear,  however,  either  by  the  question  itself, 
or  the  preamble,  that  the  inquiry  relates  in  any  way  to  the  con- 
stitutionality of  the  bill  as  now  pending  before  the  house, 
the  first  section  of  which  provides  t 

"  Section  1.  Eight  hours  shall  constitute  a  legal  day's 
work  for  all  classes  of  mechanics,  working  men  and  laborers 
employed  in  any  occupation  in  the  state  of  Colorado." 

We  infer  from  the  communication  that  it  is  the  desire  of 
the  house  to  have  the  opinion  of  this  court  upon  some  pro- 
posed amendment  not  as  yet  offered,  but  about  which  there  is 
a  difference  of  opinion  among  the  members  of  the  house. 
If  we  are  correct  in  this,  the  amendment  should  be  first 
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offered  and  a  copy  submitted  to  the  court,  as  the  inquiry 
must  have  reference  to  pending  legislation. 

Moreover,  we  think  the  solemn  occasion  contemplated  by 
the  section  of  the  constitution,  by  virtue  of  which  the  ques- 
tion is  propounded,  cannot  be  said  to  have  arisen  until  the 
bill  has  progressed  sufficiently  to  show  some  probability  of 
its  passage  by  at  least  one  house  of  the  general  assembly. 
For  the  court  to  investigate  the  constitutionality  of  a  bill 
that  did  not  command  the  support  of  at  least  a  majority  of 
one  house  would  be  a  waste  of  time. 

Aside  from  the  foregoing,  the  question  is  not  sufficiently 
specific.  If  there  is  a  doubt  as  to  the  constitutionality  of 
proposed  legislation  suggested  by  any  member,  such  doubt 
must  be  occasioned  by  some  particular  provision  or  provi- 
sions of  the  constitution.  This  instrument  contains  hun- 
dreds of  sections,  and  unless  the  inquiry  be  specific  the  court 
might  spend  days  and  weeks  in  the  investigation  of  provi- 
sions that  have  occasioned  no  douht  whatever  in  the  minds 
of  the  members  of  the  house.  In  this  connection  the  lan- 
guage of  the  court  in  response  to  an  interrogatory  propounded 
by  the  fifth  general  assembly  is  particularly  in  point: 

"  It  could  not  have  been  the  intention  to  authorize  an  ex 
parte  adjudication  of  individual  or  corporate  rights  by  means 
of  a  legislative  or  executive  question.  Parties  must  still  ad- 
-  judicata  their  rights  in  the  ordinary  and  regular  course  of 
judicial  proceeding.  Nor  could  the  purpose  have  been  to 
exact  in  response  to  a  legislative  inquiry  a  wholesale  ex- 
position of  all  constitutional  provisions  relating  to  a  given 
general  subject,  in  anticipation  of  the  possible  introduction 
or  passage  of  measures  bearing  upon  particular  branches  of 
such  subject." 

When  the  question  involves  a  construction  of  some  provi- 
sion of  the  state  or  national  constitution,  the  particular  provi- 
sion should  be  pointed  out,  and  the  number  of  the  section 
and  article  wherein  it  appears  given. 

In  answer  to  further  interrogatories,  the  following  opinion 
was  returned : 
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Pee  Curiam.  It  is  not  competent  for  the  legislature  to 
single  out  the  mining,  manufacturing  and  smelting  indus- 
tries of  the  state  and  impose  upon  them  restrictions  with 
reference  to  the  hours  of  their  employees  from  which  other 
employers  of  labor  are  exempt.  An  act  such  as  proposed 
would  be  manifestly  in  violation  of  the  constitutional  inhibi- 
tion against  class  legislation. 

The  bill  submitted  also  violates  the  right  of  parties  to 
make  their  own  contracts, — a  right  guaranteed  by  our  bill  of 
rights  and  protected  by  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  See  opinion  recently 
given  upon  Route  BUI  Wo.  SOS,  ante,  p.  27. 

For  an  able  and  comprehensive  exposition  of  the  constitu- 
tional provisions  applicable  to  the  subject,  your  attention  is 
invited  to  the  recent  case  of  Low  v.  The  Sees  Printing  Com- 
pany, 41  Neb.  127. 


In  re  House  Bill  No.  107. 


LbOISLATTVB  Questions  hubt  bk  Specific. 

Legislative  questions  propounded  to  the  court  must  be  specific,  and 

they  must  point  out  tha  particular  provision  of  the  constitution 

which  the  proposed  legislation  may  contravene. 

Original  Proceeding. 

The  opinion  of  the  court  is  in  response  to  the  following 
resolution  of  the  house  of  representatives: 

"  Whereas,  the  question  has  been  raised  by  certain  members 
of  the  house  of  representatives  of  the  state  of  Colorado  as  to 
the  constitutionality  of  house  billNo.  107, 

"  Therefore,  resolved,  that  it  is  the  desire  of  the  house  of 
representatives  of  the  tenth  general  assembly  of  the  state 
of  Colorado  that  they  have  the  opinion  in  writing  of  the 
honorable  supreme  court  of  the  state  of  Colorado  as  to  the 
constitutionality  of  said  house  bill  No.  107,  and,  if  said  bill 
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is  not  constitutional,  it  is  the  desire  of  this  house  that  the 
court  state  in  writing  wherein  said  bill  is  not  constitutional." 

Per  Curiam,  We  are  again  compelled  to  call  attention 
to  the  oft  repeated  announcement  of  this  court  that,  as  a 
necessary  condition  precedent  to  the  exercise  of  our  extraor- 
dinary jurisdiction,  under  section  S,  article  6,  of  the  constitu- 
tion, the  question  submitted  must  he  specific,  and  must  point 
out  the  particular  provision  of  the  constitution  that,  in  the 
judgment  of  the  honorable  house,  the  proposed  legislation 
contravenes.  In  re  Irrigation,  9  Colo.  620;  In  re  Souse 
Bill  No.  166,  15  Colo.  598;  In  re  Loan  of  School  Fund,  18 
Colo.  195. 

In  re  House  Bill  No.  165  we  said : 

"Should  we  attempt  to  give  our  views  upon  the  constitu- 
tionality of  the  bill  submitted,  without  more  specific  inquiry, 
we  might  devote  a  great  deal  of  time  and  space  to  matters 
about  which  the  honorable  members  of  the  house  have  no 
doubts,  aud  still  omit  to  consider  the  very  question  or  ques- 
tions upon  which  our  opinion  is  desired.  When  the  consti- 
tutionality of  a  statutory  enactment  is  challenged  in  this 
court  in  ordinary  litigation,  our  attention  is  uniformly  di- 
rected to  some  specific  constitutional  provision,  and  our 
opinion  is  limited  accordingly." 

In  response  In  re  Eight-Sour  Sill,  ante,  p.  29,  we  recently 
said: 

"If  there  is  a  doubt  as  to  the  constitutionality  of  proposed 
legislation  suggested  by  any  member,  such  doubt  must  he 
occasioned  by  some  particular  provision  or  provisions  of  the 
constitution.  This  instrument  contains  hundreds  of  sections 
and  unless  the  inquiry  be  specific  the  court  might  spend  days 
and  weeks  in  investigation  of  provisions  that  have  occasioned 
no  doubt  whatever  in  the  minds  of  the  members  of  the  house." 

We  take  this  opportunity  to  restate  what  was  said  in  the 
opinion  rendered  In  re  District  Attorneys,  12  Colo.  466 : 

"  We  feel  constrained  to  repeat  and  emphasize  the  thought 
heretofore  expressed,  that  the  utmost  vigilance  and  caution 
Vol.  xxi — 3 
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be  exercised  by  both  the  general  assembly  and  the  court  in 
acting  under  this  novel  constitutional  authority.  There  can- 
not well  be  too  much  moderation  in  the  premises.  We  note 
that,  in  those  states  which  permit  consultation  with  the  jus- 
tices, the  privilege  seems  to  be  less  often  invoked  than  it  has 
been  here.  The  attorney  general  is  the  natural  as  well  as 
the  statutory  legal  adviser  of  the  executive  and  legislative 
departments.  His  counsel  should  be  solicited ;  and  only  as 
a  dernier  retort,  upon  the  most  important  questions  and  the 
most  solemn  occasions,  should  the  court  be  requested  to  act." 
It  will  readily  be  seen  that  the  question  submitted  is  not 
in  conformity  with  these  requirements,  and  we  are  precluded, 
by  the  well  settled  practice,  from  giving  au  opinion  thereon. 


Bransford  et  al.  v.  The  Norwich  Union  Fire  Insur- 

*  aw|  ance  Society. 

1,  AVKRDUKMTa — Discretion. 

When  it  Is  apparent  from  the  record  that  the  facta  alleged  In  an  amended 
answer  were  as  well  known  to  the  defendant  and  his  attorney  at  the 
time  of  filing  the  original  answer  as  they  were  at  the  time  at  which 
the  amended  answer  was  prepared  and  tendered,  the  court  may,  In 
Its  discretion,  in  the  absence  of  a  valid  excuse  for  not  presenting 
the  defense  at  the  time  of  filing  the  original  answer,  refuse  permis- 
sion to  file  the  amended  answer. 

9.  Same. 

If  an  amended  answer  constitutes  no  defense  to  tho  action,  leave  to  Ale 
the  same  may  be  properly  refused. 

Appeal  from  the  County  Court  of  Pitkin  County. 

Mr.  W.  W.  Cooley  and  Mr.  H.  W.  Clark,  for  appellants. 

Mr.  Edward  C.  Stimson,  for  appellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  Norwich  Union  Fire  Insurance  Society,  a  corporation 
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engaged  in  conducting  a  general  fire  insurance  business  within 
the  state  of  Colorado  and  elsewhere,  appointed  one  John  D. 
Bransford  as  its  agent  at  Aspen.  Bransford  was  authorized 
to  solicit  and  place  insurance  and  receive  premiums  therefor. 
At  the  time  he  was  appointed  he  executed  a  bond  for  the 
faithful  discharge  of  his  duties,  which  bond  is  as  follows* 

"Know  all  men  by  these  presents,  that  we,  John  D. 
Bransford,  R.  C.  Wilson  and  E.  W.  Fleming  are  held  and 
firmly  bound  unto  The  Norwich  Union  Fire  Insurance  Soci- 
ety, of  Norwich,  England,  its  successors  and  assigns,  in  the 
sum  of  one  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  The  Norwich  Unioii 
Fire  Insurance  Society,  for  which  payment  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators firmly  by  these  presents,  sealed  with  our  seals,  dated 
at  Aspen,  Colo.,  the  20th  day  of  Jan'y,  one  thousand  eight 
hundred  and  eighty-seven. 

"  The  condition  of  this  obligation  is  such,  that  if  the 
above  bonnden  John  D.  Bransford  shall  faithfully  perform 
his  duties  as  agent  of  the  said  The  Norwich  Union  Fire 
Insurance  Society  for  Aspen,  Colorado,  and  vicinity,  and 
shall  duly  and  punctually  account  for  and  pay  over  to  t!m 
said  The  Norwich  Union  Fire  Insurance  Society,  at  its  agency 
in  the  city  of  New  York,  the  premiums  and  moneys  collected 
by  him  for  insurance  of  risks  taken  by  the  said  The  Norwich 
Union  Fire  Insurance  Society,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue.  It  being 
understood,  and  this  obligation  is  received  by  the  said  society 
upon  the  express  condition,  that  any  leniency  shown  by  the 
society  to  said  agent  shall  not  relieve  the  sureties  from  their 
obligation,  and  that  it  is  to  be  construed  as  to  the  liabilities  of 
the  obligors  thereunder  in  the  same  manner  to  all  intents 
and  purposes  as  if  it  had  been  made  in  the  state  of  New 
York. 

"  John  D.  Bransford.      [seal.] 
"  R.  C.  Wilson.  [seal.] 

11  E.  W.  Fleming.  [seal.]  " 
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It  is  alleged  in  the  complaint  and  shown  by  undisputed 
testimony  at  the  trial  that  the  defendant  Bransford,  while 
such  agent,  collected  for  his  principals  the  sum  of  9129.95  as 
premiums,  which  he  failed  to  pay  over,  but  wrongfully  con- 
verted and  appropriated  to  hia  own  use.  Plaintiff  demands 
judgment  for  this  amount  against  Bransford  and  his  sureties 
upon  the  foregoing  bond. 

On  the  27th  day  of  August,  1890,  the  defendants  Wilson 
and  Fleming  appeared  and  filed  a  general  denial.  On  the 
12th  day  of  November  following,  Bransford  appeared  and 
answered.  By  this  answer  he  admits  the  allegation  of  the 
complaint  with  reference  to  the  amount  involved  in  the  action, 
the  organization  of  the  plaintiff  company  and  hia  employment 
as  its  agent.  He  further  admits  the  making  and  delivery  of 
the  bond  set  out.  All  other  allegations  of  the  complaint  are 
denied.  Thereafter  the  defendant  Bransford  moved  the  court 
for  permission  to  file  what  he  terms  a  "supplemental  answer," 
but  which  is  more  properly  speaking  an  amended  answer,  and 
in  support  of  Buch  motion  he  presented  his  affidavit.  It  ap- 
pears from  the  record  that  this  answer  and  affidavit  were 
prepared  on  the  14th  day  of  February,  1891.  It  does  not 
definitely  appear  at  what  time  application  was  made  to  the 
court  for  leave  to  file  this  pleading,  but  presumably  at  its 
next  sitting,  in  the  month  of  March,  shortly  before  the  case 
was  reached  for  trial.  The  court  refused  to  allow  the  amended 
answer  to  be  filed,  and  the  case  was  tried  to  the  court  with- 
out the  intervention  of  a  jury  upon  the  original  pleadings. 
This  trial  resulted  in  a  judgment  for  plaintiff  for  the  amount 
claimed. 

The  errors  assigned  may  properly  be  considered  upon  the 
ruling  of  the  court  denying  permission  to  file  the  amended 
anewer  tendered.  It  is  apparent  from  the  record  that  the 
facts  alleged  in  this  pleading  were  as  well  known  to  the  de- 
fendant and  his  attorney  at  the  time  of  filing  the  original 
answer  on  the  12th  day  of  November,  1890,  as  they  were  at 
the  time  at  which  the  amended  answer  was  prepared  and  ten- 
dered.    No  valid  excuse  being  given  for  not  presenting  this 
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defense  at  the  time  of  filing  the  original  answer,  the  court 
might  properly  in  its  discretion  have  refused  permission  to 
file  the  same  for  this  reason. 

But  aside  from  this,  the  answer  tendered  constituted  no 
defense  to  the  claim  of  plaintiff.  By  this  answer  it  appears 
that  the  defendant  Bransford  was  the  agent  at  Aspen  of  a 
large  number  of  insurance  companies,  and  it  is  alleged  that 
after  his  failure  to  pay  over  the  premiums  due  to  the  plain- 
tiff and  other  companies,  he  gave  a  bill  of  sale  of  his  insurance 
agency  at  Aspen,  conveying  and  assigning  to  them  all  of  his 
insurance  business,  the  consideration  recited  in  this  bill  of 
sale  being  that  the  purchasers  should  take  charge  of  the 
agency  and  sell  the  same  to  the  best  advantage  of  all  parties, 
the  proceeds  to  be  applied  to  the  payment  of  the  indebted- 
ness of  the  defendant  Bransford  to  the  companies,  pro  rata. 

The  defendant  further  alleges  that  the  value  of  the  in- 
surance business  bo  turned  over  under  the  bill  of  sale  was 
greater  than  all  bis  indebtedness  then  owing  to  the  com- 
panies represented  in  the  agreement,  the  same  being  of  the 
value  of  six  thousand  dollars.  The  answer  also  contains  an 
agreement  of  some  twenty-four  insurance  companies  among 
themselves.  Neither  of  the  appellants  was  a  party  to  this 
latter  agreement.  The  defendant  further  alleges  that  after 
the  transfer  of  his  business  to  the  companies  as  aforesaid, 
they  sold  the  same  for  the  sum  of  {2,503.17.  It  is  not  claimed 
that  this  money  was  not  applied  in  strict  accordance  with  the 
terms  of  the  contract  between  the  defendant  and  the  com- 
panies as  evidenced  by  the  bill  of  sale,  but  it  is  alleged  that 
the  companies  did  not  sell  the  business  fur  the  best  price  that 
could  be  obtained  therefor. 

This  answer  is  defective  in  the  following  among  other 
particulars  : 

It  does  not  seek  to  make  all  the  parties  to  the  bill  of  sale 
parties  to  this  action;  it  does  not  allege  what  sum  might 
have  been  realized  from  a  sale  of  the  business,  the  allegation 
in  this  behalf  being  that  the  sum  obtained,  viz.  42.503,17.  was 
not  the  best  price  that  could  be  obtained  therefor.     This  is 
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not  inconsistent  with  the  idea  that  the  difference  between 
the  price  realized  and  the  price  that  could  be  obtained  waa 
merely  nominal,  and  not  worthy  of  consideration.  More- 
over, it  in  apparent  from  the  nature  of  the  business  and  from 
the  terms  of  the  agreement  that  the  insurance  companies 
were  not  bound  to  sell  the  agency  for  the  highest  price  that 
could  be  realized  for  the  same,  without  reference  to  the 
character  of  the  purchaser.  It  was  to  be  sold  to  the  best  ad- 
vantage of  all  concerned,  and  in  the  selection  of  a  purchaser 
the  companies  had  a  right  to  take  into  consideration  the 
character  of  such  purchaser  and  whether  or  not  he  waa 
qualified  by  experience,  ability  and  fidelity,  to  properly  rep- 
resent the  companies  in  the  important  business  of  taking 
risks  for  and  on  their  behalf  in  the  town  of  Aspen  afore- 
said. 

For  these  reasons  the  application  to  file  the  pleading  de- 
nominated a  "supplemental  answer"  was  properly  refused. 
There  being  no  dispute  as  to  the  amount,  the  judgment  will 
be  affirmed. 

Affirmed. 


In  be  Constitutionality  op  Senate  Bill  No.  293. 

1.  Constitutional  Law — Q-sxbsax.  ajtd  Special  Legislation. 

The  constitution  requires  the  legislature  to  provide  by  general  law 
for  the  organization  and  classification  of  cities  and  towns,  and  pro- 
hibits special  legislation  in  all  cases  where  a  general  law  ma;  bo 
made  applicable.  Where  the  legislature  has  determined  that  a 
general  law  can  be  made  applicable  to  the  organization  and  classifica- 
tion of  cities  and  towns,  special  legislation  upon  the  subject  is  pro* 
hibited. 

2.  Same. 

The  corporate  existence  of  towns  incorporated  under  general  laws  can- 
not be  destroyed  under  the  guise  of  amending  the  charter  of  the 
city  of  Denver. 

3.  Judicial  Notice. 

The  court  will  take  Judicial  notice  of  the  official  census,  so  far  as  it  re- 
lates to  this  state. 
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i,  cuk8titoti0nai.  law— cohstbuctiov. 

Id  determining  the  constitutionality  of  an  act  the  court  will  look  to  Its 
neoeauiy  operation. 

Original  Proceeding. 

The  opinion  of  the  court  is  in  response  to  the  following 
preamble  and  interrogatories  J 

"  Whereas,  provision  is  made  in  and  by  section  2  of  sen- 
ate bill  No.  293  for  the  consolidation  of  certain  towns  and 
cities  with  larger  cities,  said  section  being  in  the  following 
words,  namely : 

"'Sec.  2.  All  towns  and  cities  now  or  hereafter  existing, 
having  a  population  of  less  than  one  hundred  thousand,  and 
lying  contiguous  to  any  city  existing  or  to  exist  under  gene- 
ral laws  or  a  special  charter  with  a  population  of  one  hun- 
dred thousand  or  more  shall,  upon  the  passage  of  this  act,  or 
on  becoming  contiguous  to  any  such  larger  city,  be  dissolved, 
and  the  territory  included  therein  shall  be  consolidated  with 
and  become  part  of  the  larger  city,  under  the  name  of  the 
larger  eity ; '  and 

"  Whereas,  the  constitutionality  of  said  provision  has  been 
questioned ;  therefore 

"Be  it  resolved  by  the  senate  of  the  state  of  Colorado, 
that  the  supreme  court  of  this  state  is  hereby  respectfully 
requested  to  inform  the  senate 

"  Whether,  in  their  opinion,  section  2  of  said  bill  is  in  con- 
flict with  section  25  of  article  II ; 

"  Or  with  section  25  of  article  V ; 

"  Or  with  section  IS  of  article  XIV  of  the  constitution  of 
this  state." 

Mr.  Platt  Rogbes,  Mr.  F.  A.  Williams,  Mr.  L.  E. 
Kenwoetky,  Mr.  J.  E.  Robinson,  Mr.  T.  H.  Thomas  and 
Mr.  C.  W.  Everett,  amid  curiw,  discussed  the  questions 
involved. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  constitution  requires  the  legislature  to  provide  by  gen- 
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eial  law  for  the  organization  and  classification  of  cities  and 
towns  and  prohibits  special  legislation  in  all  cases  where  a 
general  law  can  be  made  applicable.  By  the  first  provision 
mentioned  the  sovereign  power  has  determined  that  a  general 
law  can  be  made  applicable  to  the  organization  and  classifi- 
cation of  cities  and  towns,  and  it  therefore  follows  that  all 
special  legislation  upon  the  subject  is  prohibited. 

The  legislature  has  by  general  law  provided  for  the  incor- 
poration of  cities  and  towns ;  for  the  annexation  of  contiguous 
territory ;  for  the  uniting  of  contiguous  cities  or  towns ;  for  the 
consolidation  of  contiguous  oi ties  or  towns ;  for  the  annexation 
of  one  town  or  city  to  another  and  for  the  discontinuance  of 
in  corporations.  These  provisions  are  all  general  in  charac- 
ter and  cover  the  entire  ground  attempted  to  be  covered  by 
the  bill  before  us.  Mills*  An.  Stats.,  sees.  4364-4369,  4374, 
4376,  4378,  4523-4528;  Session  Laws  of  1893,  p.  451. 

The  particular  section  of  this  bill  to  which  our  attention 
is  directed  is  similar  in  character  to  certain  provisions  of  a 
bill  submitted  to  this  court  by  the  ninth  general  assembly, 
eutitled  "  A  Bill  for  an  Act  to  Revise  and  Amend  the  Charter 
of  the  City  of  Denver."  It  was  the  design  of  that  bill,  as  it 
is  of  this,  to  consolidate  with  the  city  of  Denver  the  various 
towns  and  cities  contiguous  thereto,  but  it  was  then  held  that 
the  corporate  existence  of  towns  incorporated  under  the  gen- 
eral laws  of  the  state  could  not  be  destroyed  under  the  guise 
of  amending  the  charter  of  Denver ;  that  such  legislation  was 
special  in  character  and  prohibited  by  the  constitution.  In 
re  Extension  of  Boundaries  18  Colo.  28S. 

The  present  bill  was  evidently  prepared  for  the  purpose  of 
accomplishing  the  result  sought  to  be  accomplished  by  the  bill 
introduced  into  the  ninth  general  assembly,  but  by  a  slightly 
different  method.  Much  of  the  time  of  the  courts  has  been 
taken  up  during  the  last  two  years  in  the  consideration  of 
questions  relating  to  the  charter  of  the  oity  of  Denver  and 
the  annexation  thereto  of  contiguous  towns  incorporated 
under  the  general  laws  of  the  state,  and  the  desire  to  avoid 
the  effect  of  the  rules   established  in  those  litigated  cases  is 
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quite  likely  to  induce  parties  in  interest  to  prepare  bills  in 
the  hope  that  the  force  of  such  decisions  may  be  weakened, 
or  perhaps  destroyed,  in  an  ex  parte  proceeding,  in  answer  to 
legislative  questions. 

The  former  bill  was  declared  unconstitutional  for  the  rea- 
son that  by  its  terms  certain  cities  and  towns  incorporated 
under  general  laws  would  have  their  corporate  existence  de- 
stroyed as  the  result  of  an  amendment  to  the  special  charter 
of  the  city  of  Denver.  The  bill  now  submitted  is  claimed  to 
be  general  in  character  for  the  reason  that  by  its  terms  it  is 
made  applicable  to  all  towns  and  cities  contiguous  to  any 
city  of  one  hundred  thousand  or  more  inhabitants.  The 
court  will,  however,  take  judicial  notice  of  the  official  census 
so  far  as  it  relates  to  the  state,  and  by  this  we  find  that  Den- 
ver is  the  only  city  in  the  state  having  a  population  of  one 
hundred  thousand,  and  that  the  next  largest  city  has  a  popu- 
lation of  less  than  twenty-five  thousand.  It  necessarily  fol- 
lows, therefore,  that  the  proposed  act  at  present  applies  only 
to  towns  and  cities  contiguous  to  Denver,  and  to  the  city  of 
Denver  with  its  special  charter,  while  there  is  no  probability 
that  any  other  city  will  increase  in  population  sufficiently  to 
come  within  its  terms  for  many  years  to  come. 

Sections  IS  and  14  of  article  XIV  of  the  state  constitution 
are  as  follows : 

"Sec.  13.  The  general  assembly  shall  provide  by  general 
laws  for  the  organization  and  classification  of  cities  and 
towns.  The  number  of  such  classes  shall  not  exceed  four, 
and  the  powers  of  each  class  shall  be  defined  by  general 
laws,  so  that  all  municipal  corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  subject  to  the  same  restric- 
tions." 

"  Sec.  14.  The  general  assembly  shall  also  make  provision 
by  general  law  whereby  any  city,  town  or  village,  incorpo- 
rated by  any  special  or  local  law,  may  elect  to  become  subject 
to  and  be  governed  by  the  general  law  relating  to  such  cor- 
porations." 

It  is  apparent  from  these  two  sections  and  the  inhibition 
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Against  special  laws,  fint,  that  tbe  legislature  is  prohibited 
from  granting  aspecial  charter  to  any  city  or  town  ;  second, 
it  is  required  to  provide  by  general  law  for  the  incorporation 
of  cities  and  towns. 

The  condemnation  by  the  constitution  of  special  charters  is 
too  plain  to  admit  of  controversy.  The  framers  of  the  in- 
strument, and  the  people,  having  in  view  the  many  evils  re- 
sulting from  such  special  charters,  absolutely  prohibited  the 
granting  of  such  charters  in  the  future,  at  the  same  time 
recognizing  the  injustice  of  annulling  those  already  granted, 
allowed  these  to  remain  until  repealed  or  voluntarily  sur- 
rendered, but  required  the  legislature  to  open  tbe  way  by 
general  law  for  the  incorporation  of  cities  and  towns  thereto- 
fore incorporated  by  special  acts. 

In  view  of  the  hostility  of  tbe  constitution  to  special 
charters,  we  are  clearly  of  the  opinion  that  cities  and  towns 
incorporated  under  a  general  law  cannot  be  made  subject  to 
the  special  charter  of  the  city  of  Denver  by  direct  legis- 
lation, although  the  legislature  may  provide  the  means  by 
which  contiguous  towns  and  cities  may  become  annexed. 
In  determining  the  constitutionality  of  an  act  the  courts  will 
look  to  its  necessary  operation,  and,  viewing  the  proposed 
legislation  with  reference  to  its  effect,  it  is  apparent  that  the 
immediate  and  inevitable  result,  if  constitutional,  will  be  to 
make  tbe  cities  and  towns  contiguous  to  Denver  subject  to 
the  special  charter  of  the  city  of  Denver.  This  being  con- 
trary to  the  letter  and  spirit  of  the  constitution,  the  proposed 
legislation,  if  enacted,  would  be  without  force. 
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Mabean  t.  Stanley. 

1.  Afpbllat*  Practice— Cojr8TrrcnoifAL  Qubbtioks,  bow  Raised 
and  Rebibvxd. 

Courts  will  not,  on  the  mere  assertion  of  counsel  that  a  statute  Is  In- 
valid because  of  noncompliance  with  soma  constitutional  require- 
ment in  its  passage,  examine  the  journals  of  the  respective  houses 
to  ascertain  the  fact.  The  party  seeking  to  question  its  validity 
upon  this  ground  must  in  some  way  present  the  facts  upon  which 
be  relies  to  the  trial  court ;  and  If  he  desires  to  have  the  decision 
of  that  court  reviewed,  he  most,  by  bill  of  exceptions,  make  such 
proof  a  part  of  the  record.  > 

3.   3am  k— Question  a  FOB  Review. 

Generally,  questions  to  be  reviewable  in  this  court  or  in  the  court  of  ap- 
peals must  have  been  passed  upon  In  the  court  below,  and  excep- 
tions to  its  rulings  duly  preserved. 

Appeal  from  the  Court  of  Appeal*. 

Motion  to  dismiss  appeal. 

Mr.  William  Knapp,  for  the  motion. 

Mr.  F.  A.  Williams,  opposing. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  action  was,  brought  in  the  district  court  of  Arapahoe 
county  to  foreclose  two  mechanics'  liens,  aggregating  about 
♦900.  From  a  judgment  rendered  by  that  court  in  favor  of 
the  lien  holder,  plaintiff  below,  tbe  case  was  taken  on  error 
to  the  court  of  appeals.  From  the  judgment  of  that  court, 
affirming  the  judgment  of  the  district  court,  this  appeal  is 
prosecuted.  The  right  to  a  review  of  the  judgment  'of  the 
court  of  appeals  by  this  court  is  predicated  upon  the  ground 
that  the  act  amending  the  mechanic's  Hen  law,  approved 
April  18, 1889,  and  upon  which  the  judgment  of  the  district 
court  was  based,  was  never  constitutionally  enacted. 
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This  objection  to  tbe  act  was  not  raised  in  the  district 
court,  nor  was  there  any  assignment  of  error  upon  the  record 
in  the  court  of  appeals  that  in  any  manner  presented  the 
question  of  its  unconstitutionality  to  the  consideration  of  that 
court ;  and,  except  by  way  of  argument  in  brief  of  counsel 
for  appellant,  the  question  is  attempted  to  be  raised  for  the 
first  time  by  assignment  of  error  upon  tbe  record  here. 

While  courts  take  judicial  notice  whether  a  statute  is  or  is 
not  valid,  when  the  same  is  in  dispute,  yet  they  will  not,  ou 
the  mere  assertion  of  counsel  that  a  statute  is  invalid  because 
of  noncompliance  with  some  constitutional  requirement  in 
its  passage,  examine  tbe  journals  of  the  respective  houses 
to  ascertain  how  that  fact  may  be ;  and,  although  it  is  not 
necessary  to  plead  the  unconstitutionality  of  a  statute,  the 
party  seeking  to  question  its  validity  must  in  some  way  pre- 
sent the  facts  upon  which  he  relies  to  the  trial  court ;  and  if 
he  desires  to  have  the  decision  of  that  court  reviewed,  he 
must  by  bill  of  exceptions  make  such  proof  a  part  of  the 
record,  and  cannot,  in  the  first  instance  and  without  its  being 
properly  in  the  record,  have  the  question  considered  in  tbe 
appellate  court.  111.  Central  Railroad  Co.  v.  Wren,  43  III. 
77 ;  6-rob  v.  Cuthman,  45  111.  119 ;  Rloe  v.  Carmichael ,  4 
Colo.  App.  84. 

In  the  case  of  the  III.  Central  It.  R.  Co.  t>.  Wren,  Mr.  Jus- 
tice Lawrence,  speaking  for  the  court  upon  this  question, 
said: 

u  The  laws  certified  by  tbe  secretary  of  state,  and  published 
by  the  authority  oE  the  state,  must  be  received  as  having 
passed  the  legislature  in  the  manner  required  by  the  consti- 
tution, unless  the  contrary  clearly  appeals.  If  counsel  seek 
to  raise  the  question  as  to  whether  the  yeas  and  nays  were 
duly  called,  it  is  not  sufficient  to  refer  the  court  to  the  jour- 
nal, with  the  expectation  that  we  are  to  take  judicial  notice 
of  all  the  facts  that  it  discloses.  Although  we  take  judicial 
notice  of  all  acts  of  the  legislature  signed  by  the  governor, 
and  found  in  the  office  of  the  secretary  of  state,  and  although 
for  some  purposes  we  may  take  judicial  notice  of  the  legisla- 
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tive  journals,  yet  it  is  not  our  province,  at  the  suggestion  or 
request  of  counsel,  to  undertake  to  explore  these  journals 
for  the  purpose  of  ascertaining  the  manner  in  which  a  law 
duly  certified  went  through  the  legislature  and  into  the  hands 
of  the  governor.  If  counsel  say  the  journal  shows  a  law  to 
have  been  passed  without  culling  the  yens  and  nays,  let 
them  make  the  requisite  proof  of  that  fact  by  means  of  the 
legislative  journals,  and  introduce  that  proof  into  the  rec- 
ord. •  *  * 

"A  duly  authenticated  copy  of  so  much  of  the  original 
journal  as  shows  the  facte  relied  upon  by  counsel  for  im- 
peaching a  law  prima  facie  valid  must  be  brought  before  us 
through  the  record.  In  Spongier  v.  Jacobi,  14  111.  299,  the 
journals  were  made  a  part  of  the  bill  of  exceptions,  and  in 
every  case  that  has  hitherto  come  before  this  court,  in  which 
questions  of  this  character  have  been  raised,  the  facts  have 
been  presented  by  the  record." 

And  in  Qrob  v.  Cuthman,  45  III.  119,  this  language  is 
used: 

"It  is  first  insisted  that  the  La  Salle  county  court  did 
not  have  jurisdiction  of  the  subject-matter  of  this  cause ; 
that  the  act  of  the  legislature  under  which  jurisdiction  was 
claimed  never  became  a  law  in  the  mode  prescribed  by  the 
constitution.  And  counsel  in  their  argument  refer  to  the 
journals  of  the  house  in  support  of  the  position.  On  the  trial 
below  no  evidence  from  the  journals  was  introduced.  But 
it  is  now  urged  that,  as  they  are  public  records,  this  court 
will  take  judicial  notice  of  them,  and  not  require  them  to  be 
embodied  in  the  evidence.  It  is  true  that  they  are  public 
records,  but  it  does  not  follow  that  they  will  be  regarded  as 
within  the  knowledge  of  the  courts  like  public  laws.  Like 
other  records  and  public  documents,  they  should  be  brought 
before  the  courts  as  evidence.  But  when  offered  they  prove 
their  own  authenticity.  Until  so  produced  they  cannot  be 
regarded  by  the  courts." 

In  the  cases  heretofore  in  this  court,  wherein  the  constitu- . 
tional  enactment  of  certain  statutes  was  questioned  and  eon- 
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sidered,  so  much  of  the  journals  as  showed  the  steps  taken  in 
the  passage  of  the  act  were  produced  before  the  trial  court, 
and  preserved  by  a  bill  of  exceptions.  Robertton  v.  People, 
20  Colo.  279;  Neebit  v.  People,  19  Colo.  441 ;  In  re  Roberta, 
6  Colo.  525. 

Under  the  well  settled  practice,  all  other  questions  review- 
able in  this  court  or  tbe  court  of  appeals  must  be  passed  upon 
in  the  court  below,  and  exceptions  to  the  ruling  of  that  court 
must  be  duly  preserved,  and  only  errors  so  preserved  and 
assigned  upon  the  record  will  be  considered. 

No  reason  is  perceived  why  a  different  practice  should  pre- 
vail in  regard  to  questions  touching  the  method  of  the  pas- 
sage of  a  statute  upon  which  the  right  of  recovery  is  based. 

We  are  clearly  of  the  opinion  that  the  record  in  this  case 
does  not  present  any  question,  constitutional  or  otherwise, 
upon  which  the  jurisdiction  of  this  court  can  be  invoked, 
and  the  appeal  is  accordingly  dismissed. 

Appeal  dismissed. 


In  re  Constitutionality  of  an  Act  Entitled  "  An  Act 
to  Phovide  for  the  Assessment,  Levy  and  Col- 
lection of  a  State  Tax,  fob  the  Support  and 
Maintenance  of  Certain  State  Educational  In- 
stitutions, Mentioned  Therein;  to  Define  the 
Duties  of  the  County  Treasurer  in  Connection 
Therewith;  to  Provide  for  the  Election  of  a 
Treasurer  of  Each  of  Said  Institutions,  Define 
His  Duties  and  to  Repeal  All  Acts  and  Parts  of 
Acts  Inconsistent  Therewith." 

1.  Legislative  Questions. 

For  reasons  stated  In  tbe  opinion,  the  court,  in  this  matter,  departs  from 
Its  usual  practice  of  declining  to  answer  a  question  involving  tbe 
constitutionality  of  an  existing  statute. 

2.  Constitutional  Law — General  Appropriation  Bill. 

The  scope  of  the  general  appropriation  bill  ii  to  provide  appropriations 
sneh  as  oan  be  constitutionally  Included  therein  for  tbe  period  of 
two  years  only. 
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3.  Same — Special  Appropriation!. 

Special  appropriations  must  be  made  by  depurate  bills,  each  containing 
but  one  subject. 

4.  pOMBTBUOTKHr. 

The  word  "  subject,"  as  employed  In  sec.  89,  art  5,  of  the  constitution, 
is  substantially  equivalent  to  "  purpose." 

C.  COWBITTUTION  al  Conbthultiom. 

The  rule  that  words  found  In  the  constitution  are  presumed  to  have 
been  employed  In  the  same  sense  is  neither  invariable  nor  inflexible. 

0.  Samk. 

One  object  of  sec.  82,  art.  5,  of  the  constitution,  is  to  prevent  the  plac- 
ing In  one  bill  of  appropriations  for  soveral  purposes,  and  thereby 
combining  in  favor  of  all  the  advocates  of  each. 

7.  Act  Uhoottstitdtioiial. 

The  act  of  March  IT,  1891  (Sees.  Laws,  1661,  p.  336),  is  unconstitutional. 

Original  Proceeding. 

The  opinion  of  the  court  as  to  the  constitutionality  of  the 
act  whose  title  is  above  given  is  in  response  to  the  following 
preamble  and  resolution : 

"Whereas,  there  has  been  introduced  into  the  house  of 
representatives  of  the  state  of  Colorado,  and  there  is  now 
pending  in  said  body,  house  bill  No.  168,  a  copy  of  which  is 
hereto  attached,  which  bill  provides,  among  other  things,  for 
the  repeal  of  section  one  and  three  of  an  act  to  provide  for 
the  assessment,  levy  and  collection  of  a  state  tax  for  the 
support  and  maintenance  of  certain  state  educational  insti- 
tutions, etc.,  approved  March  IT,  1691,  and, 

"Whereas,  one  of  the  main  arguments  used  in  favor  of 
the  repeal  of  said  section  is  that  section  one  of  said  act  is 
unconstitutional,  in  that  it  conflicts  with  section  32,  article  fi, 
of  the  constitution  of  the  state  of  Colorado ;  and 

"  Whereas,  if  said  section  one  should  at  any  time  before 
the  expiration  of  the  fiscal  year  1896  be  declared  unconsti- 
tutional, then  the  state  institutions  named  in  said  section 
would  be  left  without  their  proper  support, 

"  Therefore,  be  it  resolved,  that  the  honorable  supreme 
court  of  the  state  of  Colorado  be  and  is  hereby  requested  to 
render  its  opinion  in  writing  at  the  earliest  possible  date,  for 
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the  use  of  this  house,  upon  the  question  of  the  constitution- 
ality of  said  section  one,  of  the  general  laws.  Approved 
March  IT,  1891." 

The  question  was  discussed  by  Mr.  B.  L.  Carr,  Mr.  J.  W. 
McCreeht,  Messrs.  Riddell,  Starkweather  &  Dixon 
aud  Messrs.  Robinson  &  Love,  amid  curice. 

Per  Curiam.  It  has  been  the  established  practice  of 
this  court  not  to  answer  questions  propounded  by  the  legisla- 
ture, if  such  questions  affect  private  rights,  or  if  they  do 
not  relate  to  pending  legislation.  The  question  above  sub- 
mitted relates  strictly  not  to  a  bill  pending  in  the  house  of 
representatives,  though  it  is  asked  in  connection  with,  and 
»3  bearing  upon,  house  bill  No.  168,  but  it  relates  to  the 
constitutionality  of  an  act  passed  by  the  general  assembly  at 
the  session  of  1891.  But  inasmuch  as  the  rights  of  the  pub- 
lic are  involved,  and  the  interests  of  the  state  institutions 
concerned  are  so  vitally  affected,  and  the  results  to  them 
would  be  so  disastrous  were  the  answer,  which  we  feel  con- 
strained to  give,  withheld  until  after  the  present  session  of 
the  legislature,  that  we  have  concluded  to  depart  from  such 
practice  and  answer  the  question  submitted.  This,  however, 
must  not  be  taken  as  a  precedent  for  the  right  in  general  of 
the  legislature  to  ask  for  information  as  to  the  constitution- 
ality of  an  existing  act. 

Section  82  of  article  5  of  our  constitution,  which  is  the 
provision  referred  to,  is  as  follows : 

"  The  general  appropriation  bill  shall  embrace  nothing  but 
appropriations  for  the  ordinary  expenses  of  the  executive, 
legislative  and  judicial  departments  of  the  state,  interest  on 
the  public  debt,  and  for  public  schools.  All  other  appropri- 
ations shall  be  made  by  separate  bills,  each  embracing  but 
one  subject." 

The  act  in  question  consists  of  four  sections :  Section  1 
makes  provision  for  the  levy  of  a  special  tax  for  support  of  the 
the  Agricultural  College,  the  State  School  of  Mines,  the  State 
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Normal  School,  and  the  Institute  for  Mute  and  Blind;  one 
sixth  of  a  mill  to  each.  Section  2  seta  apart  and  appropriates 
for  the  exclusive  use  of  each  of  these  so-called  educational 
institutions  the  revenues  derived  from  its  respective  levy, 
and  authorizes  the  state  auditor  to  draw  his  warrant  there- 
for on  the  state  treasurer  in  favor  of  the  respective  treasurers 
of  these  four  institutions  for  the  amount  to  which  each  is 
entitled.  Section  3  provides  for  the  election  of  a  treasurer 
of  each  of  these  institutions,  and  defines  his  duties.  Sec- 
tion 4  contains  a  repealing  clause  of  all  previous  and  incon- 
sistent acts  upon  the  same  subject. 

It  will  be  observed  that  in  the  title  of  this  act  there  is  no 
mention  made  of  an  appropriation;  and  under  the  doctrine 
of  this  court  laid  down  In  re  Breene,  14  Colo.  401,  it  may  be 
questioned  if  this  act  can  he  held  constitutional  under  section 
21,  article  5,  of  the  constitution.  But  as  our  attention  has 
not  been  specifically  called  to  that  provision,  and  as  we  con- 
sider the  act  invalid  for  other  reasons,  we  prefer  to  base  our 
conclusion  upon  the  construction  of  the  provision  to  which 
our  attention  is  called. 

No  authority  directly  in  point  has  been  found  by  either  the 
court  or  the  counsel  who  have  so  materially  assisted  us  by 
their  labors.  To  sustain  the  constitutionality  of  this  act,  at 
least  four  assumptions  must  be  made :  Firtt,  that  each  of  the 
four  state  institutions  mentioned  in  the  body  of  the  act  is  a 
department  or  branch  of  the  public  schools ;  second,  that  ap- 
propriations such  as  this  act  carries  may  be  made  in  a  general 
appropriation  bill ;  third,  that  this  act  may  properly  be 
termed  one  of  the  general  appropriation  hills  of  the  eighth 
general  assembly ;  and,  fourth,  if  either  of  the  foregoing  prop- 
ositions is  unsound,  that  this  act  was  a  special  appropriation 
bill, — special  as  distinguished  from  general, — and  embraces 
but  one  subject. 

These  four  institutions  are  regarded  by  this  act  as  educa- 
tional. Whether  or  not  they  are  such  under  sections  1  and 
5  of  article  8  of  our  constitution  we  need  not  decide;  but 
for  the  purposes  of  this  case,  let  it  be  conceded  that  this  act 
"Vol.  xxi — 4 
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properly  classifies  them.  The  aame  concession  may  be  made 
as  to  the  second  assumption  above  stated,  and  will  be  so 
made  without  any  ruling  one  way  or  the  other.  One  of  the 
remaining  questions  then  to  be  disposed  of  is:  Was  this 
measure  before  its  enactment  a  general  appropriation  bill? 

The  general  appropriation  bill  always  has  been,  and  should 
be,  to  provide  appropriations  such  as  can  constitutionally  be 
included  therein  for  the  period  of  two  years  only.  It  is  a 
temporary  measure,  and  must  be  renewed  at  each  session  of 
the  legislature.  Nothing  of  a  permanent  nature  ought  to  be, 
and  under  the  provisions  of  section  32  nothing  of  that  kind 
can  be,  embraced  therein. 

Here  we  have  in  this  act  a  provision  for  a  permanent  and 
continuing  levy  and  appropriation  of  a  tax,  and  a  section 
which,  in  detail,  provides  for  the  election  of  a  treasurer  of 
each  institution,  and  specially  defines  his  duties.  Such  af- 
firmative legislation,  while  it  may  not  make  the  whole  act 
invalid,  cannot  be  included  in  a  general  appropriation  bill, 
nor  can  such  a  bill  be  termed  a  "general  appropriation  bill." 
See  People  ex  rel.  v.  Spruance,  8  Colo.  807. 

True  it  is  that  there  may  be,  and  frequently  are,  passed 

■  at  each  session  of  the  legislature  two  or  more  bills  carrying 
general  appropriations ;  but  we  find  upon  examination  of  the 
session  laws  from  the  first  session  of  our  legislature  until 
the  present  time  that  those  bills,  which  may  be  denominated 
"  general  appropriation  bills,"  enacted  early  in  the  session,  in- 
variably made  appropriations  to  provide  for  current  or  ordi- 

'  nary  expenses  to  cover  the  period  intervening  between  the 
close  of  the  previous  fiscal  year  and  the  time  when  the  gen- 
eral appropriation  bill  proper  may  be  passed  at  the  close  of 
the  session,  at  which  time,  and  not  before,  the  legislature  can 
know  with  reasonable  certainty  the  probable  amount  of  the 
revenue  which  the  constitutional  rata  of  taxation  will  yield. 

',   They  were  intended  only  as  parts  of  the  general  appropria- 

:    lion  bill  to  be  passed  later,  and  the  amounts  carried  by  all 
contemplated  the  general  appropriation  for  the  two  years. 
But  even  if  appropriations  for  these  institutions  might  prop- 
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erly  be  made  by  the  legislature  in  a  general  appropriation 
bill,  this  act  cannot  be  considered  as  having  been  a  general 
appropriation  bill  for  the  reasons  given  above;  and,  besides, 
the  title  of  the  act  shows  that  the  general  assembly  did  not 
so  consider  it.  The  provisions  for  the  levy  of  the  tax  and  . 
for  the  election  of  a  treasurer  are  affirmative  matters,  and  are  . 
not  properly  embraced  within  a  general  appropriation  bill. 

We  hold,  then,  that  this  bill,  which  merged  into  this  act, 
was  not  a  general  appropriation  bill.  Therefore  the  bill, 
before  its  passage,  having  been  a  special  appropriation  bill, 
its  validity  is  to  be  determined  by  the  proper  construction 
of  section  32. 

Sections  21  and  32  of  article  5  of  our  constitution,  however, 
are  both  so  intimately  connected  with  the  question  before  us 
that  they  should  be  considered  together.  Section  21  applies 
to  all  bills  except  the  general  appropriation  bill.  It  provides 
that  no  bill,  with  the  exception  of  the  general  appropriation 
bill,  shall  be  passed  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title.  It  will  be  observed 
that  not  only  are  all  bills  of  a  general  character  within  its 
purview,  but  also  all  appropriation  bills  other  than  the  gen- 
eral appropriation  bill.  So  that,  so  far  as  the  limitations  of 
this  section  are  concerned,  the  general  appropriation  bill  may 
contain  as  many  subjects  as  are  properly  within  the  power 
of  the  general  assembly  to  make  provision  for.  It  will  also 
be  observed  that,  as  to  all  other  appropriations  by  the  spe- 
cial injunction  of  the  same  section,  each  bill  therefore  must 
contain  only  one  subject. 

To  make  clear  beyond  question  the  conclusion  which  we 
liave  reached,  a  brief  statement  of  the  reasons  for  the  incor- 
poration of  this  section  will  assist  us.     In  language  more  or 
less  variant,  it  is  said  that  one  of  the  objects  was  to  prevent  - 
the  combining  of  disconnected  or  incongruous  subjects  into  • 
one  bill,  and  thereby  gaining  a  support  for  all  as  grouped  ■ 
together,  which,  as  separate  bills,  each,  alone,  could  not  corn*  • 
mand.     Not  content  with  this  safeguard,  which  applies  to  ' 
every  kind  of  a  bill  except  the  general  appropriation  bill,  the  .' 
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,  trainers  of  our  organic  act  adopted  section  32.  It  applies 
only  to  bills  which  carry  appropriations,  and  divides  them 
into  two  general  classes :  Firtt,  the  general  appropriation  bill ; 
second,  all  other  bills  carrying  appropriations,  or  special 
appropriation  bills. 

It  is  true  that  the  people  are  affected  more  or  less  by  any 
bill  which  is  merged  into  law ;  but  in  a  peculiar  sense  are 
they  interested  in  measures  which  disburse  the  public  rev- 
enue. The  public  revenue,  whether  derived  from  taxation 
which  falls  upon  all  classes  alike,  or  whether  derived  from 
other  sources,  belongs  equally  to  the  people.  Thus,  properly 
considering  the  situation,  the  wisdom  and  foresight  of  the 
members  of  the  constitutional  convention  have  been  amply 
justified  by  section  32.  All  bills  other  than  appropriation 
bills  had  been  sufficiently  guarded  by  section  21  in  the  re- 
quirement that  each  general  subject  of  legislation  must  have 
its  separate  bill,  so  that  it  should  stand  or  fall  upon  its  own 
merits.  But  the  evils  and  dangers  of  combinations  and  "  log- 
rolling" in  the  matter  of  the  appropriation  of  public  revenue 
were  so  great  that  a  separate  provision  was  inserted  in  our 
constitution  to  protect  it  from  improvident  disbursements. 
So  section  82  regulates  the  two  general  classes  of  appropria- 
tion bills  by  providing  that  even  the  general  appropriation  bill 
shall  embrace  nothing  but  appropriations  for  the  ordinary  ex- 
penses of  the  three  great  departments  of  state,  interest  on  the 
public  debt,  and  the  public  schools,  and  that  all  other  appro- 
priations shall  be  made  by  separate  hills,  each  embracing  but 
one  subject.  Both  sections,  therefore,  apply  to  appropria- 
tion bills,  and  these  are  doubly  guarded. 

Whether  we  construe  "each"  as  qualifying  and  referring 
to  "  bill,"  or  hold  that  "  each  "  refers  to  "  appropriation," — as 
to  which  we  express  no  opinion, — the  same  conclusion  follows. 
Section  82  was  adopted  not  merely  to  make  emphatic  the 
exception  found  in  section  21.  Its  special  office  is  to  guard 
against  improper  appropriations  of  the  public  revenue,  and 
,  to  impose  restrictions  upon  the  manner  of  making  the  same, 
:  not  contained  in,  and  in  addition  to  those  found  in,  section 
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21.  Whatever  nuty  be  the  meaning  that  should  be  given  to 
the  word  "  subject "  in  section  21,  we  are  satisfied  that  it  is 
consonant  with,  and  effectuates,  the  further  restrictions 
sought  to  be  imposed  by  section  32,  to  give  "subject"  as 
found  in  this  latter  section  a  meaning  substantially  equiva- 
lent to  "purpose."  Instead  of  the  word  "subject"  in  sec- 
tion 21  of  our  constitution,  the  constitutions  of  some  of 
the  other  states  have  in  like  provisions  the  word  "object." 
Some  states,  as  in  Texas  and  New  York,  give  to  "subject" 
a  less  restrictive  meaning  than  "  object."  Others,  like  Mich- 
igan, regard  these  words  as  substantially  synonymous.  The 
rule  that  words  found  in  the  same  constitution  are  presumed 
to  have  been  employed  in  the  same  sense  is  neither  invaria- 
ble nor  inflexible.  It  is  purely  an  arbitrary  rule, — one  that 
rests  upon  presumption  merely,— and  in  its  application  is  of 
but  slight  force,  and  readily  yields  where  a  contrary  intent 
is  apparent     Cooley  on  Const.  Lim.  (5th  ed.),  p.  75. 

A  definition  has  already  practically  been  given  to  this  pro- 
vision In  re  Continuing  Appropriations,  18  Colo.  192,  where 
this  court  says :  "  One  object  of  this  [section]  is  evidently 
to  prevent  the  placing  in  one  bill  of  appropriations  for  sev- 
eral purposes,  and  thereby  combining  in  favor  of  all  the 
advocates  of  each." 

The  oliject  of  this  act,  of  course,  was  to  provide  money 
for  the  support  of  these  four  institutions.  The  appropria- 
tion for  each  certainly  constitutes  one  purpose,  one  subject, 
each  separate  and  distinct  from  each  of  the  other  three,  and 
each  should  be  made  to  depend  for  passage  or  defeat  solely 
upon  its  own  merits.  As  there  are  four  institutions  to  which 
the  proceeds  of  the  tax  levied  are  to  be  applied  and  exclu- 
sively devoted,  it  follows  that  there  ate  four  distinct  subjects 
or  purposes  of  appropriation  contained  in  one  act,  which  is 
inhibited  by  section  82  of  the  constitution.  To  give  the 
word  "subject"  a  meaning  broader  than  this  would  destroy 
one  of  the  objects  of  this  constitutional  provision.  To  give  •. 
it  the  broad  meaning  for  which  the  contention  is  made  would 
logically  permit  the  legislature  in  one  bill,  entitled  "  An  Act 
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to  Provide  for  an  Appropriation  to  Defray  the  Expenses  of 
the  Government,"  to  make  appropriations  for  every  conceiva- 
ble and  possible  object  within  the  power  and  contemplation 
of  the  legislature  to  provide  for,  and  would  tolerate  the  com- 
bining into  one  special  bill  appropriations  for  every  state 
institution  and  arm  of  the  government,  and  thus  make  of  a 
'  special  bill  a  broader  and  more  comprehensive  measure  than 
i  the  general  appropriation  bill  itself.  Such  an  interpretation 
would  really  make,  under  our  constitution,  only  two  appro- 
priation bills — one,  the  general  appropriation  bill,  contain- 
ing the  subjects  which  section  82  of  the  constitution  specifies 
as  properly  included  therein  ;  the  other,  a  special  bill  to  de- 
fray the  expenses  of  the  state  government,  and  embracing 
every  subject  not  comprehended  in  the  general  appropriation 
bill.  It  is  conceded  that,  logically,  such  would  be  the  result 
of  giving  to  the  word  any  broader  meaning  than  we  have 
given  it.  But  such  interpretation  is  clearly  negatived  by 
that  clause  of  section  32  which  divides  into  two  classes  all 
appropriation  bills,  viz.  the  general  appropriation  bill,  and 
nil,  other  appropriation  bills,  which  clearly  contemplates  that 
there  shall  be,  and  necessarily  must  be,  as  many  appropria- 
tion bills  as  there  are  subjects  or  purposes  of  appropriation. 
For  the  reasons  given,  we  hold  that  the  act  is  unconstitu- 
tional. 


Vaughn  v.  The  Comet  Consolidated  Mining  Compart 

BT  AL. 

1.  ESTOPFGL. 

A  creditor  who  Iim  contented  to  the  transfer  by  his  debtor  of  its  prop- 
erty, or  who  has  bo  acquiesced  therein  as  to  induce  others  to  deal 
with  the  transferee  under  the  belief  that  he  had  ratified  the  trans- 
action and  assented  to  the  transfer,  Is  estopped  from  afterwards  as- 
serting his  claim  to  their  prejudice. 

2.  Equity— Me  bo  kr. 

The  purchase  of  a  prior  charge  or  incumbrance  upon  property  by  one 
who  claims  the  ownership  in  fee  does  not  In  equity  neoeseaiily 
merge  the  charge  or  incumbrance. 
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3.  Sab. 

The  mere  feet  of  a  charge  having  been  paid  off  does  not  decide  the 
question  whether  it  is  extinguished.  If  there  is  no  reason  fur  keep- 
ing it  alive,  equity  will,  in  the  absence  of  any  declaration  of  inten- 
tion, destroy  it;  bat  If  there  la  any  reason  for  keeping  it  alive, -such 
as  the  existence  of  another  incumbrance,  equity  will  not  extin- 
guish it. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  is  a  suit  in  equity  by  Samuel  V.  Vaughn  against  the 
defendants  in  error  to  set  aside  certain  conveyances  alleged 
to  be  fraudulent.  The  suit  was  originally  brought  on  the 
21st  day  of  June,  1886,  against  The  Comet  Consolidated 
Mining  Company,  The  Upper  Platte  Mining  and  Smelting 
Company,  Henry  C.  Frost,  J.  Granville  Sharp,  Hugh  Butler 
and  Edwin  Pike,  sheriff  of  Park  county,  Colorado ;  and  on 
the  17th  day  of  January,  1890,  plaintiff  filed  an  amended 
and  supplemental  complaint,  making  the  other  defendants  in 
error  parties. 

The  facts  upon  which  the  right  to  this  relief  is  predicated 
are  substantially  as  follows:  The  Upper  Platte  Mining  and 
Smelting  Company  was  in  1882  the  owner  of  certain  mining 
claims,  a  tramway,  and  certain  mill  sites  and  other  property. 
On  December  23, 1882,  the  company  became  indebted  to  ap- 
pellant, James  C.  Hale,  H.  C.  Frost  and  Richard  L#  Bert  in 
the  sum  of  $14,000,  and  as  evidence  of  such  indebtedness 
executed  to  these  parties  its  promissory  notes  for  the  pro- 
portion of  such  indebtedness  due  each  of  them  respectively  ; 
— to  appellant,  two  notes  for  81,250  each,  due  in  nine  and 
fifteen  months,  and  one  for  91,000,  due  in  twelve  months  after 
date  ;  and  like  notes  to  James  C.  Hale,  who  afterwards  as- 
signed the  same  to  appellant.  On  June  8, 1881,  the  company 
executed  a  power  of  attorney  to  Hugh  Butler  and  J.  Gran- 
ville Sharp,  conferring  upon  them  the  full  management  of  its 
property,  and  empowering  them  to  sell,  lease,  or  otherwise 
dispose  of  the  same,  and  to  execute  and,  deliver  deeds,  re- 
ceive and  receipt  for  purchase  money,  etc. 

On  March  22,  1883,  the  company,  by  Butler  &  Sharp,  at- 
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torneya  in  fact,  conveyed  all  its  property  to  The  Comet  Con- 
solidated Mining  Company  for  and  in  consideration  of  its 
entire  capital  stock,  consisting  of  90,000  shares  of  the  par 
value  of  $1 0.00  each.  The  Comet  Consolidated  Mining  Com- 
pany was  incorporated  by  James  F.  Matthews,  C.  I*.  Webb 
and  Hemy  C.  Frost,  for  the  purpose  of  taking  title  to  the 
property  of  The  Upper  Platte  Mining  and  Smelting  Com- 
pany, and  to  provide  by  the  sale  of  a  portion  of  its  stock  for 
the  payment  of  the  indebtedness  of  that  company,  and  placed 
in  escrow  36,000  shares  for  that  purpose.  At  the  time  of  the 
transfer  of  title  to  The  Comet  Consolidated  Mining  Com- 
pany, Matthews,  Webb  and  Dillingham  entered  into  an 
agreement  to  purchase  this  stock,  and  thereby  furnish  means 
for  the  working  of  the  property  and  the  payment  of  these 
debts.  They  paid  the  sum  of  11,500  to  Butler  &  Sharp,  but 
failed  to  carry  out  their  agreement  any  further,  whereupon 
The  Comet  Consolidated  Mining  Company  continued  to  work 
upon  the  property  during  the  years  1883  and  1884,  and  in- 
curred an  indebtedness  thereby  which  they  bad  no  funds  to 
pay.  This  indebtedness  consisted  of  $1,000  borrowed  by 
the  company  from  Hudson  and  $6,687.77  for  labor,  mate- 
rials, eto.  For  the  latter  amount  the  company  gave  its  note 
to  Frost.  The  appellant  and  Hale,  who  were  then  residing 
in  Missouri,  received  notice  of  this  transfer  to  The  Comet 
Consolidated  Mining  Company  by  letter  from  Sharp,  dated 
March  27, 1888,  which  letter  also  contained  an  offer  on  the 
part  of  Sharp,  in  pursuance  of  a  previous  agreement,  to  as- 
sign as  collateral  security  to  appellant  and  to  the  other  par- 
ties holding  the  notes  of  the  company  $20,000  worth  of  his 
stock  in  the  uew  company.  The  only  response  to  this  notifi- 
cation appearing  in  the  record  is  the  statement  of  Sharp  in  a 
letter  written  by  him  to  Le  Bert  April  18,  1883,  to  the 
effect  that  he  had  received  a  letter  from  Mr.  Hale,  worded  as 
follows : 

"I  suppose  nothing  will  be  lost  by  waiting  until  I  get  to 
Colorado  to  change  our  securities.  I  shall  be  up  the  gulch 
sometime  the  coming  spring." 
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Afterwards,  and  on  May  19, 1884,  the  appellant  commenced 
Buit  in  the  district  court  of  Arapahoe  county  against  The 
Upper  Platte  Mining  and  Smelting  Company,  upon  the  notes 
held  by  him,  for  the  sum  of  $7,000,  and  caused  a  writ  of 
attachment  to  be  issued  and  levied  upon  the  property  in  con- 
troversy; and  also  caused  garnishee  process  to  issue  against 
Butler  &  Sharp  to  subject  The  Comet  Consolidated  Mining 
Company  stock  received  by  them  in  purchase  of  the  property 
to  the  payment  of  his  claim.  On  April  22,  1886,  judgment 
was  rendered  for  $9,162,  and  the  attachment  sustained.  On 
November  18,  1886,  The  Roswell  Mining  Company  was 
duly  incorporated  under  the  laws  of  this  state. 

On  December  20, 1885,  Hudson  commenced  suit  by  attach- 
ment in  the  county  court  of  Arapahoe  county  against  The 
Comet  Consolidated  Mining  Company,  and  recovered  judg- 
ment March  22,  1886,  for  the  Bum  of  $633.07,  the  unpaid 
balance  loaned  by  him  to  the  company.  Execution  was  issued 
to  the  sheriff  of  Park  county  and  levied  upon  the  property 
in  controversy,  which  was  sold  to  The  Roswell  Mining  Com- 
pany thereunder  on  December  18, 1886;  and  in  pursuance 
of  said  sale,  on  September  19, 1887,  the  sheriff  conveyed  the 
property  to  The  Roswell  Mining  Company. 

In  December,  1885,  Frost  instituted  suit  and  sued  out  a 
writ  of  attachment  on  bis  note  against  The  Comet  Consoli- 
dated Mining  Company,  and  obtained  judgment.  Execution 
issued  thereon  and  the  property  was  sold  in  pursuance  thereof 
on  February  27, 1886,  and  was  bought  in  by  Frost  and  con- 
veyed to  him  by  sheriff's  deed,  dated  November  29,  1886. 

On  November  29,  1886,  Frost  conveyed  this  title  to  Ros- 
well P.  Brown,  who  afterwards,  and  on  December  6,  1886, 
conveyed  the  same  to  The  Roswell  Mining  Company. 

On  October  28,  1887,  The  Comet  Consolidated  Mining 
Company  executed  its  deed  for  the  property  in  question  to 
The  Roswell  Mining  Company.  On  March  29,  1887,  The 
Ashtabula  Mining  Company  was  duly  organized,  and  on 
April  2,  1887,  The  Roswell  Mining  Company  conveyed  its 
title  to  the  property  in  question  to  it     On  December  14, 
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1887,  The  Plymouth  Rock  Mining  and  Smelting  Company 
was  duly  organized,  and  on  December  15,  1887,  The  Ashta- 
bula Mining  Company  conveyed  its  title  to  the  property  in 
question  to  the  latter  company.  On  June  4,  1884,  Richard 
Le  Bert  brought  a  suit  against  The  Upper  Platte  Mining 
and  Smelting  Company  upon  the  notes  held  by  him,  caused 
a  writ  of  attachment  to  be  issued,  and  on  that  day,  and 
thirteen  days  prior  to  the  levy  of  the  writ  of  attachment  by 
appellant,  caused  a  levy  to  be  made  upon  the  property  in  ques- 
tion ;  afterwards  recovered  judgment  for  the  sum  of  $2,912.82 
and  costs.  This  judgment  Le  Bert  assigned  to  Adler  on  the 
15th  of  October,  1887,  but  for  the  benefit  of  Brown,  who  paid 
the  consideration,  and  to  whom  it  was  assigned  by  Adler  on 
that  date. 

On  August  28,  1888,  an  execution  was  issued  upon  this 
judgment,  and  on  October  2,  1888,  the  property  was  sold  to 
Roswell  P.  Brown,  who  received  sheriff's  deed  therefor  Octo- 
ber 2, 1888.  On  July  8,  1889,  Brown  conveyed  this  title  to 
Welch. 

The  appellant  alleges  that  the  foregoing  transfers  were 
fraudulent,  and  made  in  pursuance  of  a  conspiracy  to  defraud 
The  Upper  Platte  Mining  and  Smelting  Company  and  its 
stockholders  of  its  property  and  cloud  and  incumber  its  title, 
so  as  to  prevent  legal  process  from  attaching  in  favor  of,  and 
to  hinder  and  delay  and  defraud,  its  cieditois.  The  court 
below  found  the  issues  in  favor  of  defendants  and  dismissed 
the  action.  To  reverse  this  judgment  Vaughn  brings  the 
case  here  on  appeal. 

Messrs.  Lipscomb  &  Hodges,  for  appellant. 

Messrs.  Teller,  Orahood  &  Morgan  and  Messrs. 
Noeeis  &  Howard,  for  appellees. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  finding  of  the  court  below  that  the  allegations  of 
fraud  were  not  sustained  is  amply  supported  by  the  test!- 
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mony.  It  appears  that  the  Bale  and  transfer  of  its  property 
by  The  Upper  Platte  Mining  and  Smelting  Company  to  The 
Comet  Consolidated  Mining  Company  was  made  in  good 
faith  and  principally  for  the  purpose  of  providing  for  the 
payment  of  its  indebtedness  due  the  appellant  and  its  other 
creditors.  In  and  by  the  agreement  entered  into  with  Mat- 
thews, Webb  and  Dillingham,  provision  was  made  for  the 
sale  of  36,000  shares  of  The  Comet  Consolidated  Mining 
Company's  stock  for  a  sum  ample  not  only  to  meet  this  in- 
debtedness, but  also  to  provide  a  capital  to  carry  on  the  de- 
velopment of  the  property.  The  consummation  of  this 
purpose  was  prevented  by  the  failure  on  the  part  of  Webb, 
Matthews  and  Dillingham  to  carry  out  their  part  of  the 
agreement. 

It  further  appears  that  The  Comet  Consolidated  Mining 
Company,  in  good  faith,  attempted  to  carry  out  the  agree- 
ment on  its  part,  and,  after  the  default  of  Matthews,  Webb 
and  Dillingham,  continued  working  the  property  and  in- 
curred an  indebtedness  aggregating  upwards  of  $7,000,  which 
it  was  unable  to  pay,  and  for  which  the  property  was  after- 
wards subjected  to  sale  under  the  Hudson  and  Frost  judg- 
ments, and  through  which  sales  The  Roswell  Mining  Com- 
pany claimed  its  title  to  the  property. 

Appellant  was  notified  in  December,  1882,  that  such  a 
transfer  or  disposition  of  its  property  was  contemplated,  and 
that,  if  consummated,  the  personal  stock  received  by  Sharp  in 
the  new  company  would  be  held  as  security  for  the  payment 
of  this  indebtedness ;  and  on  March  27, 1888,  he  was  noti- 
fied that  the  transfer  had  been  made,  and  that  Sharp,  in  pur- 
suance of  hie  previous  agreement,  would  assign  as  collateral 
secnrity  to  him  and  the  other  parties  holding  the  notes  of 
The  Upper  Platte  Mining  and  Smelting  Company  $20,000 
worth  of  his  stock  in  the  new  company.  He  made  no  objection 
to  the  transaction  at  that  time,  and  afterwards,  on  May  19, 
1884,  attempted,  in  his  Buit  against  The  Upper  Platte  Mining 
and  Smelting  Company,  to  subject  the  stock  of  The  Comet 
Consolidated  Mining  Company,  given  as  a  consideration  for 
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the  purchase  of  the  property,  to  the  payment  of  his  claim ; 
and  aside  from  his  levy  of  attachment  also  upon  the  property, 
gave  no  intimation  of  his  intention  to  question  the  validity  of 
the  transfer  until  he  commenced  the  present  action,  June  21, 
1886.  Under  these  circumstances,  can  the  appellant  invoke 
equitable  aid  in  the  enforcement  of  his  legal  remedy  against 
the  claims  of  those  who,  in  good  faith,  and  relying  upon  the 
validity  of  the  title  of  The  Comet  Consolidated  Mining  Com- 
pany, loaned  money  to,  and  performed  labor  for,  that  com- 
pany ?  We  think  not  While  it  may  be  conceded  that  the 
conveyance  of  the  title  to  the  property  by  The  Upper  Platte 
Mining  and  Smelting  Company  to  The  Comet  Consolidated 
Mining  Company,  upon  the  terms  and  under  the  conditions  it 
was  made,  although  in  the  utmost  good  faith,  would  be  inop- 
erative as  to  a  nonconsenting  creditor  of  the  former  company, 
aud  the  property  transferred  would  still  be  subject  to  the  pay- 
ment of  such  creditor's  claim,  and  that  The  Comet  Consoli- 
dated Mining  Company  itself  might  he  held  liable  for  the 
indebtedness  of  The  Upper  Platte  Mining  and  Smelting  Com- 
pany to  the  extent  of  the  assets  transferred  to  it,  yet,  on  the 
other  hand,  a  creditor,  by  consenting  to  the  transfer,  or  by  such 
acquiescence  therein  as  induced  others  to  deal  with  The  Comet 
Consolidated  Mining  Company  under  the  belief  that  he  had 
ratified  the  transaction  and  assented  to  the  transfer,  will  be 
estopped  from  afterwards  asserting  his  claim,  to  their  preju- 
dice. We  think  the  appellant,  if  he  did  not  expressly  con- 
sent to  the  transfer  of  the  property  in  question  to  The  Comet 
Consolidated  Mining  Company,  by  his  conduct  in  standing 
by  and  permitting  said  company  to  work  the  property  and 
incumber  it  with  debts  for  labor  and  materials  for  which  it 
has  been  sold,  is  estopped  from  assailing  the  validity  of  the 
original  transfer  or  the  title  conveyed  by  the  sheriffs  deeds 
in  pursuance  of  such  sales. 

But  for  a  further  reason  we  are  clearly  of  the  opinion  that 
appellant  cannot  maintain  this  action.  The  Le  Bert  attach- 
ment was  levied  upon  the  property  thirteen  days  prior  to  his 
levy.    The  judgment  Le  Bert  obtained  against  The  Upper 
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Platte  Mining  and  Smelting  Company  was  assigned  to  Adier 
(for  the  benefit  of  Brown),  and  in  pursuance  of  a  sale  under 
execution  issued  thereon,  the  property  was  sold  and  con- 
veyed by  sheriffs  deed  to  Roswell  P.  Brown,  who  afterwards 
conveyed  the  title  so  obtained  to  Welch,  the  principal  stock- 
.  holder  in  The  Plymouth  Rook  Mining  and  Smelting  Com- 
pany. 

We  cannot  agree  with  counsel  for  appellant  that  the  pur- 
chase of  the  Le  Bert  judgment  by  Brown  operated  as  a 
satisfaction  and  extinguishment  of  that  judgment.  The  pur- 
chase of  a  prior  charge  or  incumbrance  upon  property,  by  one 
who  claims  the  ownership  in  fee,  does  not  in  equity  merge 
such  charge  or  incumbrance.  The  rule  in  such  cases  is  well 
stated  by  Pomeroy,  in  his  work  on  Equity  Jurisprudence, 
section  791 : 

"The  equitable  doctrine  concerning  the  merger  where  the 
owner  of  the  fee  becomes  entitled  to  the  charge  or  incum- 
brance, may  be  stated  as  follows,  substantially  in  the  language 
of  most  eminent  judges.  Sir  William  Grant  says:  'The 
question  is  upon  the  intention,  actual  or  presumed,  of  the 
person  in  whom  the  interests  are  united.'  Sir  George  Jessel 
says:  'In  a  court  of  equity  it  has  always  beed  held  that  the 
mere  fact  of  a  charge  having  been  paid  off  does  not  decide 
the  question  whether  it  is  extinguished.  *  *  *  If  there  is  no 
reason  for  keeping  it  alive,  then  equity  will,  in  the  absence 
of  any  declaration  of  his  intention,  destroy  it ;  but  if  there  i» 
any  reason  for  keeping  it  alive,  nuchas  the  existence  of  another 
incumbrance,  equity  will  not  destroy  it.'  In  short,  where  the 
legal  ownership  of  the  land  and  the  absolute  ownership  of  the 
incumbrance  become  vested  in  the  same  person,  the  intention 
governs  the  merger  in  equity.  If  this  intention  has  been 
expressed,  it  controls ;  in  the  absence  of  such  an  expression, 
the  intention  will  be  presumed  from  what  appear  to  be  the 
best  interests  of  the  party  as  shown  by  all  the  circumstances  ; 
if  his  interests  require  the  incumbrance  to  be  kept  alive,  his 
intention  to  do  so  will  be  inferred." 
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la  section  798,  in  stating  the  rule  particularly  applicable 
to  the  facts  in  this  case,  he  says  : 

"  When  an  owner  of  the  premises  who  is  not  personally 
and  primarily  liable  to  pay  the  debt  secured,  pays  off  a  mort- 
gage or  other  charge  upon  it,  he  may  keep  the  lien  alive  as 
a  security  for  himself  against  other  incumbrances  or  titles, 
and  thus  prevent  a  merger.  Whether  he  does  so,  is  a  question 
of  intention  governed  by  the  rules  laid  down  in  the  previous 
paragraphs.' 

The  intention  of  the  parties  purchasing  the  Le  Bert  judg- 
ment to  prevent  a  merger  is  clearly  evidenced  by  the  terms 
of  the  assignment  by  which  it  was  transferred.  It  therefore 
follows  that  whatever  title  remained  in  The  Upper  Platte 
Mining  and  Smelting  Company  to  the  property  in  question 
was,  through  these  proceedings,  subjected  to  Bale  under  an 
attachment  prior  to  that  of  appellant,  and  became  vested,  by 
the  sheriff's  deed,  in  Brown,  and  through  him  in  Welch  or 
The  Plymouth  Rock  Mining  and  Smelting  Company,  which 
had  theretofore  been  vested  with  the  title  conveyed  by  the 
sheriff's  deeds  in  pursuance  of  the  sales  under  the  Hudson 
and  Frost  judgments. 

We  think,  therefore,  upon  either  of  the  foregoing  proposi- 
tions, the  court  below  properly  dismissed  the  action  at  plain- 
tiff's costs.     The  judgment  is  therefore  affirmed. 

Affirmed. 


In  be  Relief  Bills. 

CoireTrnmoKAL  Law — Appropjii ations — Relief  Bills. 

The  state  cannot,  in  its  sovereign  capacity,  extend  aid  for  charitable. 
Industrial,  educational  or  benevolent  purposes  to  any  person,  cor- 
poration or  community,  unless  such  person,  corporation  or  com- 
munity Is  under  the  absolute  control  of  the  state.  Hence  the 
appropriation  attempted  to  be  authorized  by  the  bill  under  con- 
sideration (H.  El-No.  87)  Is  forbidden  by  sec.  84,  art  5,  of  the  con- 
stitution. * 

Original  Proceeding. 


Digitized  by  GOO^k' 


1895.]  In  be  Relies-  Bills.  68 

The  opinion  of  the  court  was  delivered  in  response  to  the 
following  communication  and  interrogatory  propounded  by 
the  governor. 

"  To  the  Honorable,  the  Supreme  Court  of  Colorado : 

"  Whereas : — Section  3  of  article  VI  of  the  constitution  of 
the  state  of  Colorado  as  amended  provides  that  the  supreme 
court  shall  give  its  opinion  upon  important  questions,  upon 
solemn   occasions,  when  required  by  the  governor.      And, 

"  Whereas  : — A  certain  house  bill,  number  67,  has  been 
passed  by  both  houses  of  the  tenth  general  assembly,  an 
exact  copy  of  which  is  hereto  attached,  and  has  been  pre- 
sented to  me  in  due  course,  for  my  approval  or  disapproval 
as  governor.     And, 

"  Whereas: — Upon  reading  and  examining  said  bill,  it  ap- 
pears to  me  that  the  same  may  be  unconstitutional,  and 
there  is  such  grave  doubt  as  to  its  constitutionality  that 
it  becomes  my  duty  on  my  oath  to  be  fully  advised  before 
acting.     And, 

"  Whereas : — The  honorable  attorney  general  has,  to  the 
honorable  house  of  representatives,  of  date  February  4th, 
given,  upon  request,  his  opinion  as  to  said  bill,  while  under 
consideration  in  that  body,  that  if  enacted  into  a  law  it  would 
be  unconstitutional  and  void,  an  exact  copy  of  which  opinion 
is  hereby  attached.     And, 

rt  Whereas : — Said  bill  seems  to  be  obnoxious  to  article  V, 
section  34  of  the  constitution  (p.  247,  section  357,  Mills')  and 
to  article  V,  section  32  of  the  said  constitution  (p.  246,  sec- 
tion 855,  Mills')-  And, 

"Whereas: — It  is  by  me  considered  that  the  questions 
raised  by  and  involved  in  the  foregoing  premises  are  impor- 
tant and  the  occasion  solemn. 

44  Therefore,  I,  Albert  W.  Melntire,  governor  of  Colorado, 
do  hereby  respectfully  require  you,  the  honorable  supreme 
court  of  Colorado,  to  give  your  opinion  upon  the  following 
question :  Is  bouse  bill  No.  67  obnoxious  to  article  V,  see- 
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tioD  84,  or  to  article  V,  section  82,  of  the  constitution  of  tbia 
state? 

"  Veiy  respectfully, 

"Albert  W.  McIntirb, 
"  Done  at  Denver,  *  Governor  of  Colorado. 

"  March  8th,  1895. 

The  question  was  argued  by  Mr.  J.  S.  Carnahan,  Mr. 
J.  F.  Vailk  and  Mr.  Charles  Haetzbll,  amid  curiae,  for 
the  bill ;  and  by  The  Attorney  General,  contra. 

Per  Curiam.  The  hill  submitted  with  the  foregoing  in- 
terrogatory propounded  by  hid  excellency,  the  governor,  is 
entitled,  "  A  Bill  for  an  Act  to  Provide  for  the  Assistance  of 
Agricultural  Development  and  the  Relief  of  the  Settlers  in 
Certain  Counties  of  the  State,  and  to  Appoint  a  Commission 
to  Carry  out  the  Provisions  Hereof." 

Section  one  makes  an  appropriation  out  of  the  state  treas- 
ury of  $32,250  for  the  assistance  of  the  farmers  in  certain 
counties  named  therein  and  specifies  the  amount  to  be  dis- 
tributed in  eacb  county. 

Section  two  provides  that  the  state  treasurer  shall  draw 
warrants  for  these  amounts,  wbich  warrants  are  to  be  paya- 
ble to  the  commissioners  of  the  respective  counties. 

Section  three  provides  that  the  money  shall  be  used  for 
the  purchase  of  seed  and  grain,  and  that  no  more  than  $20.00 
in  value  shall  be  supplied  to  any  one  individual,  and  desig- 
nates the  manner  in  which  applications  shall  be  made  and 
the  conditions  under  winch  relief  may  be  granted. 

By  section  four  the  several  boards  of  county  commission- 
ers mentioned  are  required  to  report  to  the  state  auditor, 
giving  credit  for  the  amount  of  money  received  by  each 
county,  and  the  amount  of  seeds  and  grains  purchased  and 
distributed,  with  the  cost  of  the  same. 

Section  five  requires  the  treasurers  of  the  counties  named 
to  give  a  special  bond  for  the  faithful  performance  of  the 
duties  imposed  by  the  act,  and  prohibits  the  payment  of 
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money  by  the  state  to  any  such  treasurer  until  such  bond 
be  given. 

The  bill  is  in  the  main  for  the  aid  of  certain  farmers  located 
in  the  eastern  part  of  the  state,  in  what  is  commonly  known 
as  "the  rain  belt  region."  These  farmers  were  induced  to 
locate  in  the  territory  designated  under,  the  belief  that  the 
rainfall  had  increased  from  year  to  year  until  the  precipita- 
tion was  sufficient  for  the  growing  of  crops  without  irriga- 
tion. Experience  has,  however,  demonstrated  the  fallacy  of 
this  proposition.  The  rainfall  in  the  locality  in  question, 
always  slight,  was  unusually  small  during  the  season  of  1894. 
It  is  a  matter  of  common  knowledge,  of  which  the  court  will 
take  judicial  notice,  that  during  the  growing  season  of  that 
year  this  territory  was  stricken  with  a  severe  drouth,  which 
withered  and  destroyed  all  crops,  thereby  reducing  the  people 
to  destitution  and  want.  This  unfortunate  condition,  result- 
ing, as  it  has,  from  circumstances  over  which  the  settlers  had 
no  control,  appeals  strongly  to  all  philanthropic  citizens. 

Conceding  that  the  case  is  one  of  unquestioned  merit,  and 
recognizing  the  absolute  power  of  the  legislative  branch  of 
the  government  over  appropriations,  except  as  such  power 
is  limited  by  the  constitution,  the  sole  question  presented 
for  our  determination  is :  Is  the  bill  in  question  within  the 
power  of  the  legislature  to  enact  ? 

Upon  the  invitation  of  the  court,  a  number  of  friends  of 
the  measure  have  favored  us  with  brief  oral  arguments  in  its 
support.  The  attorney  general  also  appeared  by  request  of 
the  court,  this  officer  contending  that  the  bill  was  unconsti- 
tutional. Upon  this  hearing  only  two  decisions  were  called 
to  our  attention  as  applicable  to  the  matter  under  considera- 
tion, viz.  The  State  v.  Nelton  County >,  1  N.  Dak.  88 ;  The  State 
v.  Otatekee  Township,  14  Kan.  418. 

The  former  case  is  strongly  relied  upon  by  the  promoters 
of  the  present  legislation.  That  case  evidently  received  the 
careful  consideration  of  the  court.  The  opinion  is  an  exhaus- 
tive and  able  presentation  of  the  questions  discussed,  but, 
unfortunately  for  us,  those  questions  are  not  the  same,  or 
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similar,  to  the  questions  presented  under  our  constitution. 
The  act  under  consideration  in  that  court  authorized  the  sev- 
eral counties  of  the  state  to  issue  bonds  for  the  relief  of 
settlers,  the  bonds  to  be  sold  and  proceeds  invested  in  seed 
grain  for  the  benefit  of  the  farmers  in  the  drouth-stricken 
portions  of  the  slate.  The  grain  was  not  to  be  supplied  as 
a  donation,  but  promissory  notes  secured  upon  real  estate, 
were  to  be  taken  in  payment  for  the  same.  The  contention 
was  that  the  act  was  unconstitutional — first,  because  the  tax 
made  necessary  by  the  statute  was  for  a  private  and  not  a 
public  purpose  ;  second,  that  the  act  was  in  violation  of  sec- 
tion 185  of  the  state  constitution,  which  section  reads  as 
follows : 

"  Neither  the  state  nor  any  county,  city,  township,  town, 
school  district  or  any  other  political  subdivision  shall  loan  or 
give  its  credit  or  make  donations  to  or  in  aid  of  any  individ- 
ual, association  or  corporation,  except  for  necessary  support 
of  the  poor,  nor  subscribe  to  or  become  the  owner  of  the  capi- 
tal stock  of  any  association  or  corporation,  nor  shall  the  state 
engage  in  any  work  of  internal  improvement  unless  author- 
ized by  a  two-thirds  vote  of  the  people."  Const.  North 
Dakota,  sec.  185. 

The  first  of  the  questions  presented  was  decided  in  the 
affirmative,  the  court  holding  that  the  tax  was  for  a  public 
purpose.  It  was  further  held  that  the  tax  came  within  the 
exception  of  the  constitutional  provision,  it  being  a  tax  for 
"  the  necessary  support  of  the  poor." 

In  the  case  of  The  State  v.  Osawkee  Township,  supra,  a 
different  conclusion  was  reached  upon  the  first  proposition. 
The  act  considered  was  "An  Act  Authorizing  Townships  to 
Issue  Bonds  for  Relief  Purposes."  It  provided  for  the  issu- 
ance of  bonds  and  indirectly  for  the  levy  of  taxes  in  payment 
of  the  same.  It  was  declared  unconstitutional,  as  by  its  terms 
the  public  revenue  to  be  raised  by  taxation  was  to  be  applied 
to  the  farming  industry,  the  court  holding  that  this  was  a 
private,  as  distinct  from  a  public  purpose,  and  that  taxes 
could  not  be  levied  for  the  former.     The  opinion  was  written 
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by  Mr.  Justice  Brewer,  now  of  the  supreme  bench  of  the 
United  States,  a  jurist  whose  learning  and  ability  is  univer- 
sally conceded. 

While  in  the  two  cases  cited  the  question  of  whether  the 
tax  was  one  for  public  or  private  purposes  is  ably  discussed 
upon  reason  and  authority,  conflicting  decisions  are  reached. 
Moreover,  neither  these  eases  nor  those  cited  by  either  court 
in  support  of  the  conclusions  reached  are  of  any  particular 
aid  in  the  solution  of  the  constitutional  question  principally 
relied  upon  in  this  case,  the  provision  specially  called  to  our 
attention  not  appearing  in  either  of  the  states  mentioned  and 
hence  not  considered  by  either  the  Kansas  or  North  Dakota 
courts.     It  reads : 

"No  appropriation  shall  be  made  for  charitable,  industrial, 
educational  or  benevolent  purposes,  to  any  person,  corpora- 
tion, or  community  not  under  the  absolute  control  of  the 
state,  nor  to  any  denominational  or  sectarian  institution  or 
association."     See  34,  art.  V.  State  Const. 

This  provision  is  totally  dissimilar  from  those  under  con- 
sideration by  either  the  Kansas  or  Dakota  courts.  In  fact, 
similar  provisions  exist  in  but  few  of  our  sister  states  and  in 
none  are  we  able  to  find  any  decisions  upon  the  question. 

The  friends  of  this  bill  contend  that  the  words  of  section 
84,  "  not  under  the  absolute  control  of  the  state,"  relate  back 
and  qualify  the  word  "appropriation;"  that  the  appropriation 
to  be  valid  must  be  under  the  absolute  control  of  the  state. 
The  attorney  general,  on  the  contrary,  contends  that  such 
qualifying  words  refer  only  to  "corporation  or  community." 
According  to  his  view,  the  corporation  or  community  receiv- 
ing aid  must  be  under  the  absolute  control  of  the  state.  The 
word  "  community  "  as  used  in  this  section  it  is  claimed  means  - 
a  society  of  people  having  common  rights,  privileges  or  inter- 
ests, either  political  or  ecclesiastical,  and  that  it  does  not 
apply  to  any  particular  neighborhood  or  section  of  country. 

In  our  judgment,  the  construction  contended  for  by  the 
friends  of  this  bill  should  not  be  indulged  -first,  for  the  rea- 
son that  under  the  ordinary  and  usual  rule  of  construction 
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the  qualifying  words  "  not  under  the  absolute  control  of  the 
state  "  should  be  held  to  refer  to  the  first  preceding  subject  to 
which  they  can  be  consistently  applied,  to  wit,  "  person,  cor- 
poration or  community,"  rather  than  to  be  carried  back  to 
the  word  "  appropriation ; "  second,  no  sufficient  reason  ap- 
pears for  requiring  the  appropriation  to  be  under  the  absolute 
control  of  the  state,  while  there  are  strong  arguments  in  favor 
of  limiting  the  beneficiaries  to  those  institutions  and  asso- 
ciations under  state  control. 

An  examination  of  the  proceedings  of  the  constitutional 
convention  with  reference  to  this  section,  in  the  light  of  the 
facts  as  they  then  existed,  furnishes  a  strong,  if  not  a  conclu- 
sive, argument  in  support  of  the  conclusion  indicated.  The 
section  as  first  introduced  reads  as  follows,  without  the  par- 
enthetical clause:  "No  appropriation  shall  be  made  for  char- 
itable, educational  or  benevolent  purposes  to  any  person  or 
community  [not  under  the  absolute  control  of  the  state]  nor 
to  any  denominational  or  sectarian  institution,  corporation 
or  association."  The  words  in  brackets,  "  not  under  the  abso- 
lute control  of  the  state,"  were  inserted  as  an  amendment  to 
the  provision  as  originally  drafted.  This  amendment  was 
essential  in  order  that  the  stnte  might  support  the  educational 
and  other  institutions  established  and  fostered  by  the  territo- 
rial government.  There  being  no  disposition  to  withhold 
state  aid  from  these  institutions,  the  amendment  became  nec- 
essary in  order  that  such  aid  might  be  extended  in  the  future. 

It  is  clear  that  the  section  as  originally  prepared  absolutely 
prohibited  the  state  from  extending  aid  for  charitable,  edu- 
cational or  benevolent  purposes,  aud  it  seems  equally  clear 
that  the  amendment  was  not  for  the  purpose  of  changing  the 
original  intent  of  the  section,  except  in  so  far  as  the  same 
became  necessary  to  authorize  the  support  of  those  persons, 
corporations,  etc.,  which  were  then  or  might  in  the  future 
be  brought  under  the  control  of  the  state. 

We  find  the  principle  underlying  this  bill  condemned  by 
our  constitution  as  unsafe  and  dangerous.  It  would  permit 
relief  to  the  silver  miner  whose  occupation  has  been  destroyed 
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by  hostile  legislation  of  congress ;  to  the  mechanic  who  has 
lost  his  tools ;  to  cities  consumed  by  lire,  and  to  a  railroad 
company  whose  road  has  been  destroyed  by  an  act  of  God. 
And,  however  strongly  the  unfortunate  condition  of  these 
farmers  may  appeal  to  the  members  of  this  court  as  individ- 
uals, as  judges  sworn  to  support  the  constitution  the  ques- 
tion presented  is  one  purely  of  constitutional  law.  We  think 
it  is  clear  that  the  state  canuot,  in  its  sovereign  capacity,  ex- 
tend aid  for  charitable,  industrial,  educational  or  benevolent 
purposes  to  any  person,  corporation  or  community,  unless 
such  pel-son,  corporation  or  community  is  under  the  absolute 
control  of  the  state,  and  that  the  appropriation  attempted  to 
be  authorized  by  the  bill  under  consideration  is  forbidden  by 
section  34  of  article  V  of  our  state  constitution. 

We  have  not  reached  this  conclusion  without  much  reluc- 
tance. The  condition  of  the  people  sought  to  be  benefited 
by  this  act  appeals  to  all  to  overlook  the  rules  and  principles 
established  by  our  state  constitution,  but  the  question  pre- 
sented must  be  determined  by  the  court  without  reference 
to  the  hardships  the  conclusion  may  work  in  individual  cases. 


In  be  Constitutionality  of  Substitute  fob  Senate 
Bill  No.  88. 

1.  sovxrxiohty. 

Without  constitutional  or  legislative  authority  the  state.  Id  its  sover- 
eign capacity,  canuot  be  sued.  No  such  authority  exists  in  this 
state. 

2.  Cij.iHinx'TioNAL  Law. 

It  is  provided  by  the  constitution  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation. 

3.  Legislative  Appbopbiatioks. 

Where  private  property  has  been  taken  by  the  state  without  compensa- 
tion, it  is  competent  for  the  legislature  to  agree  with  the  owner 
upon  the  amount  which  the  state  shall  pay,  and  make  an  appro- 
priation for  that  purpose.  The  mere  fact  that  the  association  or 
institution  for  whose  benefit  the  appropriation  ia  made  is  or  may 


Digitized  by  GOO^k' 


70  In  re  Benedictine  Sisters'  Bnx.     [Jan.  T., 

be  sectarian  does  not  make  an  appropriation  for  the  payment  of 
property  which  belonged  to  the  association,  and  which  was  taken 
by  the  state  for  a  public  use,  one  which  the  constitution  Inhibits. 

Original  Proceeding. 

The  opinion  of  the  court  as  to  the  constitutionality  of  the 
foregoing  bill  is  in  response  to  the  following  preamble  and 
resolution : 

"  Whereas,  there  has  been  introduced  into  the  senate  of 
the  tenth  general  assembly  substitute  for  senate  bill  No.  83, 
which  bill  has  passed  the  senate  and  is  now  before  the  house 
of  representatives  for  consideration,  entitled,  '  A  Bill  for  an 
Act  Providing  for  the  Relief  and  Appropriating  Money  for 
the  Benedictine  Sisters  of  Colorado  for  Damages  Claimed  to 
Have  Been  Done  to  their  Building  in  the  Town  of  Canon 
City,  Fremont  County,  Colorado,  Sustained  by  the  Construc- 
tion of  the  Hog  Back  Tunnel,  or  in  the  Construction  of  State 
Canal  No.  1 '  (copy  of  said  bill  is  hereto  attached)  ;  and 

"  Whereas,  doubts  exist  as  to  the  constitutionality  of  said 
bill,  if  enacted  into  a  law,  therefore, 

"  Be  it  resolved  by  the  house  of  representatives  that  the 
honorable  supreme  court  of  the  state  of  Colorado  be  and  is 
hereby  respectfully  requested  to  give  its  opinion  as  to  the 
constitutionality  of  said  bill,  if  enacted  into  a  law,  and  par- 
ticularly to  answer  the  following  questions  relative  thereto : 

"  1st.  Can  the  state  of  Colorado  in  its  sovereign  capacity 
be  held  legally  liable  for  any  damages  which  may  accrue  to 
any  person,  corporation  or  association  by  reason  of  or  the  re- 
sult of  any  of  the  acts  of  any  of  the  officers  or  agents  of  the 
said  state  ? 

"  2d.  If  the  state  in  its  sovereign  capacity  can  be  held  so 
legally  liable,  is  it  within  the  province  of  the  legislature  to 
determine  the  nature  and  amount  of  such  damages,  or  should 
the  question  of  such  damages  be  first  determined  by  some 
judicial  tribunal  in  accordance  with  the  provisions  of  section 
16  of  article  2  of  the  constitution  of  the  state  of  Colorado  ? 

"  3d.  Would  such  bill,  if  enacted  into  a  law,  be  in  viola* 
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tinn  of  section  34,  article  5,  of  the  constitution  of  the  state 
of  Colorado,  providing  that  no  appropriation  shall  be  made 
for  charitable,  industrial,  or  educational  purposes,  to  any 
person,  corporation,  or  community,  not  under  the  absolute 
control  of  the  state,  nor  to  any  denominational  or  sectarian 
institution  or  association  ? 

"4th.  Would  such  bill,  if  enacted  into  a  law,  be  in  viola- 
tion of  subdivision  24  of  section  25  of  article  5  of  the  consti- 
tution of  the  state  of  Colorado  ? 

"5th.  Would  such  bill,  if  enacted  into  a  law,  be  in  viola- 
tion of  section  28  of  article  5  of  the  constitution  of  the  state 
of  Colorado,  providing  that  no  bill  shall  be  passed  providing 
for  the  payment  of  any  claim  made  against  the  state  without 
previous  authority  of  law  ?  " 

The  attached  bill  recites  the  passage  of  an  act  by  the  ninth 
general  assembly  directing  the  board  of  penitentiary  com- 
missioners to  make  a  careful  examination  for  the  purpose  of 
ascertaining  whether  the  building  owned  by  the  Benedictine 
Sisters  at  Canon  City  was  damaged  by  the  state,  as  it  was 
alleged,  in  blasting  for  the  construction  of  a  state  ditch  at' 
that  place  ;  and  if  the  result  of  such  examination  satisfied 
them  that  the  damage  had  been  caused  by  the  state,  to  re- 
pair said  building,  and  put  it  in  as  good  condition  as  it  was 
before  ;  and  if,  in  their  judgment,  to  accomplish  that  object 
it  seemed  best  to  tear  down  said  building,  and  build  a  new 
one  in  place  thereof,  they  were  instructed  to  do  bo.  Said  act 
also  included  an  appropriation  for  carrying  out  its  provisions. 

It  is  further  recited  that  the  board  made  such  examination, 
and  that  the  result  of  it  satisfied  them  thatsuch  damage  had 
been  caused  by  the  state,  and  that  it  was  best  to  tear  down 
the  old  building  and  build  a  new  one  in  its  place.  Work 
was  begun  on  the  new  building,  and  had  proceeded  as  far 
as  the  foundation  when  it  was  discovered  that  there  was  no 
money  in  the  state  treasury  for  the  purpose  of  further  con- 
tinuing the  work,  and  there  it  was  stopped. 

The  bill  now  pending  directs  the  same  board  to  proceed 
with  the  construction  of  the  building,  and  carries  with  it  an 
appropriation  for  such  purpose. 
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The  questions  involved  by  the  resolution  were  discussed  by 
Mr.  Harvey  Rlddell,  Mr.  B.  L.  Carr  and  Messrs.  Sulli- 
van &  May,  amid  curiee. 

Per  Curiam.  After  hs  careful  and  full  an  investigation 
as  we  have  been  able  to  give,  we  answer  that  none  of  the 
provisions  of  the  constitution  referred  to  will  be  violated  by 
the  enactment  into  law  of  the  bill  in  question.  We  recog- 
nize the  doctrine  that,  without  constitutional  or  legislative 
authority,  the  state  in  its  sovereign  capacity  cannot  be  sued. 
No  such  authority  exists  in  this  state.  This  being  so,  no 
liability  upon  contract  or  tort,  if  any  there  be,  can  be  en- 
forced against  the  state  in  any  of  its  courts. 

But  section  15  of  article  2  of  the  constitution  provides  that 
private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  This  bill  recites  that  the  state,  in  the 
prosecution  of  a  public  improvement,  has  taken  private  prop- 
erty without  paying  any  compensation.  There  being  no  other 
way  whereby  the  value  of  the  property  taken  can  be  ascer- 
tained or  paid,  it  is  clearly  competent  for  the  legislature  to 
agree  with  the  owner  upon  the  amount  which  the  state  shall 
pay,  and  to  make  an  appropriation  for  that  purpose.  Were 
the  law  otherwise,  the  state  might  forcibly  take  private  prop-  . 
eity  for  its  use,  and  refuse  or  neglect  to  make  provision  for 
the  payment  of  its  value,  and  thus  annul  the  constitutional 
provision  under  which,  and  under  which  only,  can  it  take 
private  property  against  the  owner's  consent 

The  mere  fact  that  the  association  or  institution  for  whose 
benefit  this  appropriation  is  made  is  or  may  be  sectarian 
does  not  make  the  appropriation  one  which  the  constitution 
inhibits.  The  appropriation  for  such  institution  is  made  not 
as  a  gift,  or  for  its  support  or  maintenance,  but  for  the  pay- 
ment for  property  which  belonged  to  the  association,  and 
which  was  taken  by  the  state  for  a  public  use. 
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Patrick  et  al.  v.  Weston. 

1.  Exceptions— How  Pbesxrted. 

Exceptions  to  the  findings  and  judgment  must  be  preserved  by  bill. 
Journal  entry  will  not  suffice. 

2.  Amesdmekt-Bill  OF  EXCEPTIONS. 

A  bill  of  exceptions  is  amendable  upon  application  to  the  court  below, 
and  leave  to  withdraw  the  bill  for  the  purpose  of  presenting  such 
application  may  be  obtained  In  this  court  The  application  must  be 
to  the  court,  notwithstanding  a  change  in  the  personnel  of  the  judge 
thereof  since  the  trial. 

Error  to  the  DUtriet  Court  of  Lake  County. 

Motion  for  leave  to  withdraw  bill  of  exceptions  for  amend' 

merit. 

Mr.  C.  C.  Parsons  and  Mr.-  F.  L.  Baldwin,  for  the 
motion. 

Mr.  J.  A.  Ewino  and  Mr.  A.  S.  Weston,  opposing. 

Per  Curiam.  In  the  court  below  defendant  in  error  as 
plaintiff  recovered  a  judgment  for  upwards  of  45,000  upon  a 
partnership  accounting.  Plaintiffs  in  error  desire  to  have 
the  proceedings  of  the  lower  court  fully  reviewed  in  this 
court.  They  are,  however,  precluded  from  having  the  evi- 
dence reviewed  upon  the  record  as  it  now  stands,  for  the 
reason  that  the  bill  of  exceptions  does  not  show  that  any 
exception  was  reserved  to  the  findings  and  judgment  of  the 
trial  court,  although  the  record  proper  does  recite  that  upon 
the  rendition  of  judgment  "the  defendants  excepted  to  the 
findings  and  judgment  of  the  court  and  prayed  an  appeal  to 
the  supreme  court,  which  was  allowed,"  etc.  The  exceptions 
cannot  be  preserved  in  this  manner.  Rutter  et  al.  v.  Skum- 
way,  16  Colo.  95;  German  National  Bank  v.  Elwood,  16 
Colo.  244. 
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It  appears  that  since  the  trial  in  the  court  below  there  has 
been  a  change  in  tbe  personnel  of  the  judge  of  the  district 
court  of  Lake  county,  so  that  the  application  to  amend  must 
of  necessity  come  before  his  successor  io  office.  This,  how- 
ever, presents  no  insuperable  objection  to  tbe  proposed  amend- 
ment, it  being  an  amendment  to  tbe  record,  and  one  that  the 
court,  and  not  the  judge,  may  make.  Pleyte  v.  Pleyte,  14 
Colo.  593 ;  Pleyte  v.  Pleyte,  15  Colo.  44 ;  Horton  v.  Smith,  46 
111.  App.  241 ;  Baker  v.  Kansas  City  Ft.  S.  £.  M.  R.  Co., 
26  S.  W.  Rep.  20. 

The  motion  for  leave  to  withdraw  the  hill  of  exceptions 
for  the  purpose  of  presenting  the  application  to  amend  to 
the  district  court  will  be  granted. 

Motion  sustained. 


POBTEB  V.  GKADY. 


1.  Pleading — Several  and  Specific  Denials. 

Tbe  specific  denials  la  the  replication  to  the  cross  complaint  In  this 
action  are  not  inconsistent  with  the  general  denial;  neither  do  they 
limit  Its  force  or  effect. 

2.  Pbacticb— Motion  fob  Judgment  on  the  Pleadings. 

When  a  material  fact  is  put  in  issue,  a  motion  for  judgment  on  the 
pleadings  should  be  denied. 

3.  Pbacticb  in  Fobeclobube  Cases. 

It  is  error  to  dismiss  a  cross  complaint  in  an  action  to  foreclose  a  mort- 
gage when  it  appears  that  tbe  defendant  pleading  it  la  entitled  to  a 
second  lien  upon  the  premises. 

4.  Jury  in  Equity  Cases. 

The  court  has  a  right  to  call  a  jury  to  answer  a  question  of  fact  In  a 
chancery  case,  but  the  verdict,  being  merely  advisory,  may  be  dis- 
regarded, and  the  court,  upon  the  evidence  produced,  may  decide 
the  Issue  of  fact  for  Itself. 

Error  to  the  County  Court  of  Yuma  County. 

i.  Douglas  Grady,  the  defendant  in  error,  brought  an 
action  to  foreclose  a  mortgage  upon  certain  real  estate,  ese- 
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cuted  by  one  WicklifF  Newell  on  the  29th  day  of  November, 
1887,  and  given  to  secure  a  promissory  note  of  even  date  there- 
with for  the  sum  of  $585,  payable  May  29, 1888.  This  mort- 
gage was  recorded  on  the  29th  day  of  December,  1887.  The 
plaintiff  in  error,  James  R.  Porter,  was  made  a  party  defend- 
ant,  and  answered  by  a  general  denial  and  filed  a  cross  com- 
plaint setting  forth  a  mortgage  upon  the  same  property, 
executed  by  said  Newell  on  the  26th  of  November,  1886,  to 
secure  a  certain  promissory  note  of  even  date  therewith,  for 
the  sum  of  $319,  payable  on  or  before  January  1,  1888. 
This  mortgage  was  recorded  on  the  10th  day  of  March,  1888. 
He  further  averred : 

"  That  at  date  prior  to  the  said  mortgage  in  the  said  com- 
plaint mentioned,  the  said  defendant  Newell  advised  the  said 
plaintiff  of  the  giving  of  the  said  mortgage  by  the  defend- 
ant Newell  to  the  said  defendant  James  R.  Porter.  That  at 
the  said  time  of  the  giving  of  the  said  mortgage  to  him,  the 
said  plaintiff,  as  in  the  complaint  is  alleged,  the  said  plain- 
tiff well  knew  of  the  giving  of  the  said  mortgage  to  the  said 
defendant  Porter." 

For  replication  to  this  cross  complaint  plaintiff  filed  gen- 
eral denial,  and  specifically  denied  the  allegation  that  at  the 
time  of  the  execution  and  delivery  of  plaintiff's  mortgage 
Newell  advised  him  of  the  existence  of  the  note  and  mort- 
gage described  in  the  cross  complaint ;  and  also  specifically 
denied  that  he  then  or  theretofore  had  knowledge  or  means 
of  knowledge  from  any  of  said  defendants,  or  from  any  other 
source  whatever,  of  said  mortgage.  Newell  filed  no  answer 
to  Porter's  cross  complaint.  Upon  these  pleadings  Porter 
moved  for  judgment,  which  was  denied.  The  cause  coming 
on  for  trial,  the  court  of  its  own  motion  summoned  a  jury  of 
twelve  to  try  the  question  of  fact,  whether  Grady,  at  the 
time  of  taking  his  mortgage,  had  knowledge  of  the  existence 
of  the  mortgage  theretofore  given  to  Porter.  The  jury  re- 
fused to  deliver  up  the  verdict  until  their  fees  had  been  paid. 
Both  parties  refusing  to  pay  the  fees,  the  jury  was  dis- 
charged, and  the  court,  upon  the  evidence  introduced,  found 
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that  the  plaintiff  did  not  have  knowledge  of  the  existence  of 
the  Porter  mortgage  at  the  time  of  the  execution  and  de- 
livery of  the  mortgage  to  him,  and  ordered  "  that  all  costa 
occasioned  by  the  said  James  R.  Porter's  cross  bill  herein  be 
taxed  to  the  said  James  R.  Porter,  including  the  jury  fee 
herein,  and  that  the  cross  bill  be  dismissed." 

The  journal  entry  further  recites  that ; 

"  This  cause  coming  on  to  be  heard  as  between  the  said 
J.  Douglas  Grady,  plaintiff  herein,  and  Wickliff  Newell, 
defendant,  *  •  •  the  defendant  Wickliff  Newell  made  de- 
fault and  the  court  *  *  *  orders  that  judgment  be  rendered 
against  WicklifE  Newell  and  in  favor  of  J.  Douglas  Grady 
for  the  sum  of  $635.91  and  attorneys'  fees  taxed  at  $80.25 
and  all  costs,  *  *  *  and  that  the  mortgage  herein  foreclosed 
be  decreed  to  be  the  prior  and  superior  lien,  *  •  *  and  the 
property  sold,  "  *  *  and  that  special  execution  issue  for  the 
sale  of  said  property  and  that  general  execution  issue  for  any 
balance. 

Messrs.  Rogers  &  State,  for  plaintiff  in  error. 

Messrs.  Montgomery  Si  Barnes  and  Mr.  W.  E.  Beck, 
for  defendant  iu  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  evidence  introduced  upon  the  trial  was  not  preserved 
by  a  bill  of  exceptions,  and  our  review  is  therefore  limited  to 
the  record  proper.  The  foregoing  statement  sufficiently  pre- 
sents the  rulings  upon  which  error  is  assigned.  These  may 
be  summarized  under  three  heads:  First,  that  the  court 
erred  in  denying  motion  for  judgment  upon  the  pleadings; 
second,  in  dismissing  the  counterclaim;  third,  in  summon- 
ing, a  jury  of  twelve  on  its  own  motion,  to  try  the  issue  of 
fact.  In  support  of  the  first  proposition,  it  is  contended  by 
plaintiff  in  error  that  the  specific  denials  in  the  replication  to 
his  cross  complaint  limited  the  general  denial,  and  being  in 


y,  Google 


1895.]  Porter  v.  Grady.  77 

themselves  insufficient  to  put  in  issue  the  question  of  notice, 
that  notice  was  thereby  admitted.  This  claim  we  think  is 
without  merit.  The  specific  denials  in  no  sense  admit  any 
fact  alleged  in  the  complaint,  and,  while  unnecessary,  they 
were  not  inconsistent  with  the  general  denial,  nor  did  they  in 
any  manner  limit  its  force  or  effect.  The  question  of  notice 
was  put  in  issue  by  the  pleadings,  and  the  motion  for  judg- 
ment thereon  was  properly  denied.  The  testimony  intro- 
duced upon  the  trial  not  having  been  preserved  by  a  bill  of 
exceptions,  we  must  assume  that  the  evidence  was  sufficient 
to  sustain  the  finding  of  the  court  below  that  Grady's  mort- 
gage was  a  prior  lien  to  that  of  Porter.  The  second  objection 
is  welt  taken.  It  is  clear  that  the  court  erred  in  dismissing 
the  cross  complaint.  The  plaintiff  in  error  was  entitled 
thereon  to  relief  against  his  codefendant  Newell,  and  to  have 
his  mortgage  adjudged  a  second  lien  upon  the  real  estate 
in  question,  and  to  have  the  surplus,  if  any,  derived  from 
its  sale  after  satisfying  the  prior  lien  of  defendant  in  error, 
applied  towards  the  satisfaction  of  his  claim. 

It  is  unnecessary  to  discuss  the  third  question  presented, 
since  the  right  of  the  court  to  call  a  jury  to  answer  questions 
of  fact  iu  chancery  cases  is  too  well  settled  to  admit  of  con- 
troversy; and  we  know  of  no  rule  that  limits  the  court  in 
calling  n  full  jury  for  that  purpose.  And,  furthermore,  the 
verdict  of  the  jury  in  such  case  being  merely  advisory,  the 
court  may  disregard  it  and  decide  the  issue  of  fact  for  itself 
on  the  evidence  produced.  The  judgment  must  be  reversed 
and  the  cause  remanded  with  directions  to  the  court  below 
to  reinstate  the  cross  complaint  of  plaintiff  in  error  and  to 
grant  him  the  relief  he  is  entitled  to  thereon  as  against  his 
codefendant  Newell,  and  decree  to  him  the  surplus,  if  any, 
derived  from  the  sale  of  the  mortgaged  premises,  after  satis- 
fying therefrom  the  prior  lien  of  defendant  in  error.  The 
plaintiff  in  error  having  failed  to  make  Newell  a  party  £o 
the  proceeding,  and  the  defendant  in  error  being  entitled  to 
the  decree  in  his  favor,  the  cost  iu  this  court  must  be  assessed 
against  plaintiff  in  error. 

Reverted. 
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In  be  Tysok. 

1.  Habeas  Cobpiis. 

The  regularity  of  proceedings  upon  which  a  defendant  has  been  con- 
victed of  a  capital  offense  will  not  be  reviewed  upon  habea$  corpus. 
The  remedy  is  by  writ  of  error. 

2.  Pbacticr  in  Chimin*!,  Casks— Supersedeas. 

A  defendant  under  sentence  for  a  capital  offense  Is  given  a  remedy  by 
writ  of  error,  with  an  absolute  right  to  a  supersedeas  to  stay  exe- 
cution of  the  sentence  pending  a  hearing  and  determination 

Petition  for  Writ  of  Rabeat  Corput, 

Mr.  N.  Q.  Tanqcary,  for  petitioner. 

Thb  Attorney  General,  opposing. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

At  the  April  term,  1889,  of  the  district  court  of  Arapahoe 
county,  petitioner,  Henry  Tyson,  was  convicted  of  murder 
of  the  first  degree,  and  sentenced  accordingly.  In  compli- 
ance with  the  terms  of  that  sentence,  he  was  conveyed  to  the 
Colorado  state  penitentiary  for  execution,  but  before  the 
week  of  execution  had  arrived  he  was  granted  a  reprieve  for 
sixty  days  by  the  governor,  to  the  end  that  the  condition  of 
his  mind  might  be  inquired  into. 

In  the  month  of  October,  1889,  he  was  brought  before  the 
court  and  a  jury  impaneled  for  the  purpose  of  inquiring  into 
his  mental  condition.  At  the  first  trial  the  jury  disagreed, 
but  at  a  subsequent  trial  the  petitioner  was  adjudged  to  be 
insane.  From  said  last  mentioned  date,  and  until  the  9th  day 
of  March,  1895,  he  has  been  confined  either  in  the  state  pen- 
itentiary or  in  the  state  insane  asylum,  as  an  insane  prisoner 
under  conviction,  but  on  the  latter  date  he  was  again  brought 
before  the  district  court  of  Arapahoe  county  in  order  that 
his  then  mental  condition  might  be  inquired  of.     This  last 
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inquisition  resulted  in  his  being  adjudged  sane,  upon  the  15th 
day  of  March,  1895,  at  which  time  a  sentence  of  death  was 
pronounced,  to  be  executed  during  the  week  commencing 
April  8, 1895. 

Petitioner,  at  the  time  of  making  this  application,  was  con- 
fined in  the  common  jail  of  Arapahoe  county,  in  the  custody 
of  the  sheriff,  awaiting  transportation  to  the  state  penitentiary 
at  Canon  City,  the  place  designated  as  the  place  of  execution 
of  the  death  penalty. 

The  crime  for  which  the  accused  is  under  sentence  was 
committed  before  the  passage  of  the  act  of  April  19,  1889, 
which  act  made  some  changes  as  to  the  time,  place  and  other 
incidents  pertaining  to  the  infliction  of  the  death  penalty, 
and  the  claim  is  that  as  the  act  in  force  at  the  time  of  the 
commission  of  the  crime  has  been  repealed,  the  act  of  April  19, 
1889,  is  ex  post  facto  as  to  petitioner,  and  that  for  this  reason 
he  is  entitled  to  his  liberty. 

This  is  the  second  application  that  has  been  made  in  this 
case  for  the  discharge  of  the  prisoner  under  the  habeas  corpus 
act.  The  first  application  was  made  at  the  September  term, 
1889.  Upon  that  application  the  writ  was  granted  and  the 
petitioner  brought  before  the  court,  but  after  a  full  hearing  it 
was  adjudged  that  the  changes  made  by  the  act  of  1889  were 
referable  to  prison  discipline,  and  as  such  were  within  the 
power  of  the  legislature  to  enact,  and  that  the  changes  were 
not  sufficient  to  render  the  act  ex  post  facto.  The  prayer  of 
the  petition  was  for  this  reason  denied  and  the  prisoner  re- 
manded. In  re  Tyson,  13  Colo.  482.  After  that  decision 
was  announced,  the  statute  under  consideration  was  passed 
upon  by  the  supreme  court  of  the  United  States  in  two  cases 
in  which  Medley  and  Savage  were  respectively  petitioners. 
134  U.  S.  160  and  176.  In  these  cases  it  was  held  by  the  court, 
Justices  Brewer  and  Bradley  dissenting,  that  the  law  was 
ex  post  facto  as  to  those  offenses  committed  before  the  pas- 
sage of  the  act,  and  the  petitioners  were  accordingly  dis- 
charged as  the  result  of  the  habeas  corpus  proceedings. 

The  facts  stated  in  the  present  petition  are  the  same  as 
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those  presented  in  the  former,  with  a  history  of  the  case 
since  the  former  application  was  determined.  The  decision 
of  the  United  States  Supreme  Court  in  the  Medley  and  Sav- 
age Cases  is  relied  upon  for  the  purpose  of  procuring  the 
discbarge  of  the  petitioner.  We,  of  course,  recognize  as 
binding  upon  all  courts,  national  and  state,  the  decision  in 
the  Medley  and  Savage  Cases,  that  decision  having  been 
based  upon  the  prevision  of  the  United  States  constitution 
prohibiting  ex  post  facto  laws,  and  emanating  from  the  court 
of  last  resort  upon  questions  of  this  character. 

It  is  claimed,  however,  that  the  doctrine  announced  in  the 
Medley  and  Savage  Cases  has  been  modified  as  the  result  of 
several  decisions  rendered  by  the  same  tribunal  since  the 
announcement  of  the  opinion  in  the  Medley  and  Savage  Cases; 
but  while  it  is  true  that  similar  questions  with  reference  to 
the  statutes  of  other  states  have  been  passed  upon  by  that 
court,  and  although  in  some  of  these  cases  some  portions  of 
the  argument  resorted  to  by  the  court  in  support  of  the  con- 
clusion reached  in  the  Medley  and  Savage  Cases  have  been 
to  some  extent  modified,  the  decision,  in  so  far  as  the  ex  post 
facto  character  of  our  statute  is  concerned,  has  not  been  de- 
parted from  by  the  national  tribunal,  but.  on  the  contrary, 
it  has  been  expressly  recognized  in  subsequent  cases.  Bol- 
den  v.  Minnesota,  137  U.  S.  488;  McElvaine  v.  Bruth,  142 
U.  S.  155. 

And  in  the  recent  case  of  Kelly  v.  The  People,  17  Colo. 
130,  the  ex  post  facto  character  of  the  statute,  as  the  same 
was  interpreted  by  the  supreme  court  of  the  United  States, 
was  expressly  recognized  by  this  court.  Kelly  was  convicted 
of  murder  of  the  second  degree  in  the  district  court  of  El 
Paso  county,  and  sentenced  to  imprisonment  for  twenty-six 
years,  the  judge  presiding  at  the  trial  expressly  instructing 
the  jury  that  he  could  not  be  convicted  of  murder  of  the  first 
degree  by  reason  of  the  former  decisions  upon  the  statute. 
In  commenting  upon  this  action  of  the  district  judge,  Mr. 
Justice  Elliott,  in  delivering  the  opinion  of  the  court,  said : 

"  In  view  of  these  decisions  of  the  highest  judicial  tribunal 
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of  our  country,  the  district  court  of  El  Paso  county  acted 
wisely  in  charging  the  jury  not  to  convict  Kelly  of  a  crime 
so  heinous  that  he  would  escape  punishment  altogether." 

In  the  Medley  and  Savage  Cases  the  prisoners  were  set  at 
liberty  without  punishment  of  any  kind  or  character,  whereas 
if  the  cases  had  been  heard  upon  writ  of  error  under  the 
United  States  statute,  the  supreme  court  might  have  cor- 
rected the  errors  committed  by  the  trial  court,  or  have  re- 
versed the  judgment  and  remanded  the  cases  for  a  new  trial. 
The  court's  attention  does  not,  however,  seem  to  have  been 
called  to  the  strong  reasons  that  existed  for  requiring  the 
review  to  be  upon  error  instead  of  by  the  summary  proceed- 
ing upon  a  writ  of  habeas  corpus.  If  the  court's  attention 
had  been  called  to  the  form  of  proceeding  and  the  advisa- 
bility of  requiring  the  prisoners  to  have  made  their  applica- 
tion by  writ  of  error,  the  subsequent  decisions  of  the  court, 
we  think,  leave  no  doubt  that  the  writ  of  habeas  corpus  would 
have  been  denied,  and  the  prisoner  required  to  resort  to  his 
writ  of  error.  This  conclusion  is,  we  think,  fully  authorized 
by  the  opinion  of  that  court  In  re  Frederich,  Petitioner,  149 
U.  S.  70,  in  which  it  is  said : 

"  It  is  certainly  the  better  practice,  in  cases  of  this  kind, 
to  put  the  prisoner  to  his  remedy  by  writ  of  error  from  this 
court,  under  section  709  of  the  Revised  Statutes,  than  to 
award  him  a  writ  of  habeas  corpus.  For,  under  proceedings 
by  writ  of  error,  the  validity  of  the  judgment  against  him  can 
be  called  in  question,  and  the  federal  court  left  in  a  position 
to  correct  the  wrong,  if  any,  done  the  petitioner,  and  at  the 
same  time  leave  the  state  authorities  in  a  position  to  deal 
with  him  thereafter,  within  the  limits  of  proper  authority, 
instead  of  discharging  him  by  habeas  corpus  proceedings,  and 
thereby  depriving  the  state  of  the  opportunity  of  asserting 
further  jurisdiction  over  his  person  in  respect  to  the  crime 
with  which  he  is  charged. 

"  In  some  instances,  as  in  Medley,  Petitioner,  134  U.  S.  160, 
the  proceeding  by  habeas  corpus  has  been  entertained,  although 
a  writ  of  error  could  be  prosecuted ;  but  the  general  rule  and 
Vol.  xxi — 6 
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better  practice,  in  the  absence  of  special  facts  and  circum- 
stances, is  to  require  a  prisoner  who  claims  that  the  judgment 
of  a  state  court  violates  his  rights  under  the  constitution 
or  laws  of  the  United  States,  to  seek  a  review  thereof  by  writ 
of  error  instead  of  resorting  to  the  writ  of  habeat  corput." 
See,  also,  In  re  Wood,  140  U.  S.  278. 

The  petitioner,  Tyson,  stands  convicted  of  murder  of  the 
first  degree.  No  error  is  claimed  in  the  proceedings  prior  to 
judgment.  We  must  therefore  assume,  for  the  purposes  of 
this  case,  that  his  conviction  was  in  all  respects  regular  and 
proper.  Should  this  court,  therefore,  or  any  other  court 
having  jurisdiction,  entertain  a  proceeding  by  habeat  corput, 
and  discbarge  the  prisoner,  he  would  stand  in  the  anomalous 
position  of  having  a  verdict  against  him  for  murder  of  the 
first  degree,  upon  which  verdict  no  sentence  could  be  im- 
posed, and  so  long  as  the  verdict  stood  be  probably  could 
not  be  tried  for  any  of  the  lesser  offenses  included  in  the 
graver  offense  charged  in  the  indictment.  If,  however,  the 
prisoner  is  relegated  to  his  remedy  by  writ  of  error,  the 
judgment  of  the  lower  court  may  be  reversed,  and  if  the  facts 
warrant  it,  he  may  be  remanded  for  a  new  trial  for  some 
lower  grade  of  homicide.  We  note  the  manifest  reluctance 
with  which  the  supreme  court  of  the  United  States  discharged 
Medley  and  Savage  as  the  result  of  the  habeat  corput  pro- 
ceedings. This  is  apparent  from  the  qualified  terms  of  the 
order  requiring  ten  days'  notice  to  the  attorney  general  of 
Colorado  before  the  final  discharge.  This  notice  could  have 
been  only  for  the  purpose  of  giving  the  state  an  opportunity 
to  proceed  against  the  prisoners  for  some  lower  grade  of  hom- 
icide, although  it  was  correctly  assumed  by  the  dissenting 
judges  that  the  conclusion  of  the  majority  would  result  in 
giving  the  prisoners  their  full  liberty. 

If  the  decision  in  the  Kelly  Case,  tupra,  is  sound,  we  have 
no  doubt  of  the  duty  of  this  court  to  refuse  to  entertain  the 
present  application  by  habeat  corput,  and  relegate  the  prisoner 
to  bis  remedy  by  writ  of  error.  This  is  in  accordance  with 
our  statutes  with  reference  to  the  writ  of  habeat  corput  and 
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writs  of  error  in  capital  cases.  Chap.  49,  Gen.  Laws  of  1883  ; 
Session  Laws  of  1893,  p.  128.  In  the  former  act  certain  re- 
strictions are  placed  upon  the  issuance  of  a  second  writ  of 
habeas  corpus,  which,  we  think,  prevent  this  court  from  dis- 
charging the  prisoner.  Moreover,  the  case  seems  to  be  fully 
provided  for  by  the  act  of  1898,  entitled  "  An  Act  in  Relation 
to  Writs  of  Error  in  Criminal  Cases."  Section  one  of  this 
act  reads : 

"Any  defendant  under  sentence  for  a  capital  offense  may 
have  a  writ  of  error  to  the  supreme  court  upon  filing  in  such 
court,  on  or  before  the  commencement  of  the  week  of  execu- 
tion, a  transcript  of  the  record  in  the  court  below,  duly  cer- 
tified, with  an  assignment  of  errors.  In  cases  wherein  a  bill 
of  exceptions  is  necessary  to  a  full  understanding  of  the  errors 
assigned,  such  bill  of  exceptions  shall  also  be  filed  with  such 
transcript.  Thereupon  the  clerk  of  the  supreme  court  shall 
issue  a  writ  of  error  to  the  trial  court  and  a  supersedeas  to 
stay  the  execution  of  the  sentence  of  death  provided  the 
supreme  court  may,  for  cause  shown,  extend  the  time  in 
which  any  act  herein  required  is  to  he  performed." 

By  this  act  the  petitioner  is  given  a  remedy  by  writ  of 
error,  with  an  absolute  right  to  have  the  judgment  suspended, 
pending  a  hearing  and  determination ;  but  in  bo  far  as  the 
method  of  procedure  is  concerned,  we  are  clearly  of  the  opin- 
ion that  the  petitioner  has  no  right  to  have  the  former 
decision  of  this  court  reviewed  upon  this  application. 

Writ  denied. 
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Pike  et  al.  v.  Sutton  et  al. 

1.  Pleading — Inconsistent  DEFENSES. 

Inconsistent  defenses  may  be  pleaded,  and,  In  order  that  the  defendant 
ma;  have  the  benefit  of  each  defense,  he  may,  under  denials,  put 
the  plaintiff  to  proof  of  every  material  allegation  of  his  complaint, 
without  regard  to  other  pleadings  or  defenses. 

2.  Appellate  Pbaoticb— Exceptions  to  Instructions. 
Instructions,  to  which  neither  objections  were  made  nor  exceptions 

reserved,  will  not  be  reviewed. 

3.  Verdict  in  Ejectment  Cases. 

Where  the  plaintiff  in  ejectment  fails  to  establish  his  right  of  posaea- 
■ion,  a  general  verdict  for  the  defendant  is  sufficient  in  form. 

Appeal  from  the  DUtriet  Court  of  Summit  County. 

Action  commenced  in  the  district  court  of  Summit  county 
by  appellants,  C.  H.  Pike  and  others,  as  plaintiffs,  for  posses- 
sion of  government  lands  claimed  as  a  placer  claim.  The  de- 
fendants filed  an  answer,  denying  specifically  every  allegation 
contained  in  the  complaint,  and  by  way  of  cross  complaint 
allege  that  they  are  the  owners  of  the  Clinton  placer  claim, 
describing  the  same  and  averring  facts  showing  that  this  claim 
covers  the  greater  part  of  the  premises  described  in  the  plain- 
tiff's complaint.  Upon  these  issues  the  cause  was  submitted 
to  a  jury,  who  returned  the  following  verdict:  "We,  the  jury, 
find  for  the  defendants."  Judgment  having  been  entered 
upon  this  verdict,  the  plaintiffs  bring  the  case  here  by  appeal. 

Messrs.  Montgomery  &  Jacoway,  for  appellants. 

Messrs.  Rlodell,  Starkweather  &  Dixon,  for  appel- 


Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 


Tbe  specific  denials  of  the  answer  put  in  issue  every  ma- 
terial allegation  of  the  complaint ;  consequently  these  denials, 
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if  standing  alone,  would  compel  the  plaintiffs  to  prove  every 
fact  necessary  to  a  recovery.  It  is  claimed,  however,  that 
the  defendants,  having  Bet  up  in  their  cross  complaint  a  claim 
to  the  property  in  controversy  as  mineral  land,  are  estopped 
from  denying  its  mineral  character.  We  do  not  think  this 
claim  should  be  sustained,  as  under  our  code  the  defendant 
is  allowed  to  plead  inconsistent  defenses,  and  in  order  that 
he  may  have  the  benefit  of  each  defense  he  may,  under  gen- 
eral or  specific  denials,  put  the  plaintiff  to  proof  of  every 
material  allegation  of  his  complaint  without  regard  to  other 
defenses,  and  in  this  case  the  claim  of  the  defendants  to  the 
ground  in  controversy  as  a  placer  claim  in  their  cross  com* 
plaint  we  think  did  not  do  away  with  the  necessity  for  the 
plaintiff  proving  the  mineral  character  of  the  land. 

There  was  no  exception  reserved  to  the  instructions  given 
by  the  court  nor  were  they  objected  to  in  any  way ;  hence, 
nnder  the  well  settled  rule  in  this  state,  the  instructions  can- 
not be  reviewed,  but  will  be  assumed  to  be  correct.  McFe- 
tert  v.  PUrson  et  at,  15  Colo.  201. 

Objection  is  made  to  the  form  of  the  verdict,  it  being  sim- 
ply a  verdict  for  the  defendants.  The  form  of  the  verdict 
in  this  case  is  in  no  way  influenced  by  the  statute  of  the 
United  States  with  reference  to  the  trial  of  adverse  suits, 
this  not  being  an  adverse  suit,  bat  a  case  in  the  nature  of 
ejectment.  The  rule  in  such  cases  is  that  if  the  plaintiff 
fails  to  establish  his  right  of  possession  affirmatively,  the 
verdict  shall  be  for  the  defendant,  a  general  verdict  being 
sufficient  Dyke  v.  Whyte,  17  Colo.  296 ;  Ohivington  v.  The 
Colorado  Spring  Company,  9  Colo.  597. 

The  judgment  will  be  affirmed. 
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Reynolds  v.  Campling. 

1.  Appklljltk  Pbactick— Bill  op  Exceptions— ArjTmwrnoATiow. 
When  tho  trial  judge  refuses  to  sign  and  seal  a  bill  of  exceptions,  and 

the  same  is  afterwards  authenticated  bj  affidavits,  it  Is  the  duty  of 
the  appellee.  If  the  bill  is  not  correct,  to  file  counter  affidavits,  and 
require  this  court  to  settle  the  same,  otherwise  the  bill  will  be  held 
to  be  good  and  true. 

2.  Same. 

A  motion  to  strike  from  the  files  a  bill  of  exceptions  authenticated  bj 
affidavits,  on  the  ground  that  it  is  not  true,  interposed  after  the 
cause  has  been  submitted,  is  not  in  apt  time. 

There  is  no  requirement  of  law  that  a  bill  of  exceptions  shall  be  pre- 
pared by  the  official  stenographer  of  the  trial  court. 

Appeal  from  the  District  Court  of  Otero  County. 

The  appellee  moves  to  strike  the  bill  of  exceptions  from 
the  files  in  this  case.  It  appears  that  within  the  time  fixed 
by  the  court  for  the  filing  of  the  bill  of  exceptions  the  appel- 
lant tendered  to  the  judge  a  bill  including  the  transcript  of 
the  testimony  as  prepared  by  the  appellant's  private  stenog- 
rapher. At  the  trial  the  court  stenographer  was  present, 
and  took  down  the  testimony  and  the  rulings  and  decisions 
of  the  court  made  during  the  progress  of  the  trial.  The  dis- 
trict judge  refused  to  sign  and  seal  the  bill  of  exceptions, 
because  the  same  was  not  made  by,  and  did  not  purport  to  be 
a  transcript  of  the  notes  of,  the  official  stenographer. 

Efforts  were  made  by  the  attorney  for  the  appellant  to 
have  the  judge  settle  the  bill  of  exceptions  so  tendered,  and 
like  efforts  were  made  to  induce  the  attorney  for  the  appellee 
to  examine  such  bill  and  indicate  any  objection  that  he  had 
thereto ;  but  these  efforts,  through  no  fault  of  appellant, 
proved  futile.  Thereupon  the  attorney  for  the  appellant 
filed  with  the  clerk  of  the  district  court  said  bill  of  exceptions 
supported  by  affidavits.  He  also  duly  notified  the  attorney 
for  appellee  of  the  filing  of  the  same,  suggesting  that  the 
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latter  might  file  counter  affidavits  if  he  saw  fit.  The  attor- 
ney for  the  appellee  filed  no  such  counter  affidavits,  either 
in  the  district  court  or  in  the  supreme  court,  nor  has  he 
ever  taken  any  steps  or  made  any  move  looking  to  a  deter- 
mination and  settlement  of  the  bill  of  exceptions  in  this 
court. 

This  motion  to  dismiss  the  bill  of  exceptions  was  interposed 
after  the  printed  abstract  of  the  record  was  filed  in  this  court, 
but  before  the  filing  of  any  briefs.  Thereafter  the  appellant 
filed  in  this  court  bis  printed  argument  and  brief,  the  ap- 
pellee filed  her  answer  thereto,  and  a  brief  in  reply  was  filed 
by  the  appellant.  More  than  six  months  after  the  case  was 
thus  submitted  in  this  court  the  appellee  first  called  up  her 
motion  to  strike  the  bill  of  exceptions  from  the  files. 

Mr.  A.  F.  Thompson  and  Mr.  L.  B.  Gibson,  for  the 
motion. 

Mr.  T.  S.  Dines  and  Mr.  C.  J.  Hughes,  opposing. 

Per  Curiam.  We  think  the  motion  should  be  denied  for 
two  reasons :  Firit.  It  was  the  duty  of  the  appellee,  if  the  bill 
of  exceptions  as  tendered  and  filed  was  not  correct,  to  file 
counter  affidavits  thereto  in  this  court  and  require  this  court 
to  settle  the  same  in  accordance  with  section  S85  of  the  code 
of  1887.  This  was  not  done.  In  all  respects,  the  appellant 
has  complied  with  section  885;  and  the  bill  of  exceptions  as 
tendered,  in  the  absence  of  any  showing,  in  the  manner  pointed 
out  by  statute,  of  its  incorrectness,  we  must  hold  to  be  a 
good  and  true  bill.  Second.  Even  were  this  not  so,  the  ap- 
pellee, by  her  long  silence  and  acquiescence,  cannot  now  in- 
sist upon  this  motion  after  the  case  for  months  has  been  :it 
issue  in  this  court. 

There  is  no  requirement  of  the  statute,  so  far  as  we  are 
able  to  ascertain,  that  the  bill  of  exceptions  must  be  prepared 
only  by  the  official  stenographer  of  the  court,  and  that  none 
other  will  be  considered.     However  desirable  it  may  be  that 
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the  official  stenographer  shall  do  this  work,  there  is  do  im- 
perative requirement  that  he  shall  do  it ;  but,  on  the  contrary, 
section  385  of  the  code  expressly  provides  for  the  filing  of  a 
bill  of  exceptions  attested  and  proved  as  was  the  bill  to  which 
objection  is  here  urged. 

For  these  reasons  the  motion  will  be  overruled. 

Motion  denied. 


Rhoades  et  al.  v.  Higbee. 


1.  Plkadihu— Ejectment. 

A  complaint  which  alleges  that  plaintiff  la  the  owner  in  lee  simple  and 
entitled  to  the  possession  of  a  certain  tract  of  land,  and  that  before 
the  bringing  of  the  action  the  defendants  wrongfully,  unlawfully 
and  forcibly  entered  upon  and  took  possession  of  the  same,  ousted 
the  plaintiff  therefrom,  and  still  oontinue  unlawfully  and  wrongfully 
to  withhold  and  retain  the  same,  states  a  cause  of  action. 

2.  Same— Aumisbions. 

By  falling  in  the  answer  to  deny  plaintiffs  allegations  of  ownership, 
and  that  defendants  are  in  possession  of  the  land  in  controversy, 
the  defendants  admit  that  such  averments  are  true. 

8.  Same— Denials. 

A  denial  by  the  defendants  that  their  possession  of  the  property  is 
wrongful  does  not  negative  any  material  allegation   of  the  com- 

Error  to  the  District  Court  of  Bent  County. 

The  complaint  in  this  case  alleges  that  plaintiff  Higbee  is 
the  owner,  in  fee  simple,  and  entitled  to  the  possession  of  a 
certain  quarter  section  of  land  situate  in  Bent  county,  Colo- 
rado ;  that  before  the  bringing  of  this  action  the  defendants 
wrongfully  and  unlawfully  and  forcibly  entered  upon  and 
took  possession  of  the  same,  and  ousted  the  plaintiff  there- 
from, and  still  continue  unlawfully  and  wrongfully  to  with- 
hold and  retain  from  plaintiff  the  possession  of  the  same. 

In  the  complaint  there  is  stated  a  good  cause  of  action  to 
recover  possession  of  real  property  under  chapter  23  of  our 
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code.  In  addition  to  the  matters  that  are  properly  contained 
in  a  complaint  in  such  an  action,  there  are  a  number  of  other 
allegations  which,  in  Bubstance,  disclose  the  following  state 
of  facts : 

At  the  September,  1890,  term  of  the  district  court  of  Bent 
county,  Rhoades  et  til.  (who  are  plaintiffs  in  error  here  and 
were  defendants  below  in  the  case  at  bar),  as  plaintiffs,  in- 
stituted an  action  in  the  nature  of  an  action  of  ejectment 
against  William  Higbee,  who  is  defendant  in  error  here,  and 
who  was  plaintiff  in  this  action  below.  In  that  original  eject- 
ment action  Rhoades  et  al.  recovered  a  judgment  for  the  pos- 
session of  a  certain  strip  of  land  about  72  feet  in  width  by 
one  half  mile  in  length,  and  a  writ  of  restitution  was  awarded 
them  to  enforce  the  judgment. 

In  January,  1891,  the  sheriff,  in  attempting  to  execute  the 
foregoing  writ  put  Rhoades  et  al.  into  possession  not  only  of 
the  strip  of  land  theretofore  awarded  to  them  by  the  said 
judgment,  but  also  into  the  possession  of  an  additional  strip 
of  land  about  99  feet  in  width  and  half  a  mile  long,  lying  im- 
mediately north  of  and  adjacent  to  the  foregoing  strip. 

In  March,  1891,  this  action  which  we  are  now  considering 
was  instituted  by  Higbee  in  the  same  district  court  to  recover 
the  possession  of  the  aforesaid  strip  of  land  99  feet  in  width. 
This  complaint  further  charges  that  the  sheriff,  in  attempting 
to  execute  the  writ  of  restitution,  construed  said  judgment 
and  the  writ  of  restitution  as  embracing  a  strip  of  land  aggre- 
gating in  width  the  two  strips  hereinbefore  described,  and 
put  Rhoades  et  al.  into  possession  of  both,  which  they  still 
retain. 

There  are  other  allegations  in  the  complaint,  upon  which 
whs  based  an  application  for  a  temporary  writ  of  injunction, 
but  they  are  unnecessary  to  be  considered  here.  For  the 
purposes  of  this  decision,  the  foregoing  summary  of  the  com- 
plaint is  all  that  is  necessary. 

Mr.  H.  V.  Cooke,  for  plaintiffs  in  error. 
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Mr.  Charles  M.  Riglby,  for  defendant  in  error. 
Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

A  demurrer,  on  the  ground  that  the  complaint  did  not  state 
facte  sufficient  to  constitute  a  cause  of  action,  was  filed  by 
the  defendants  to  this  complaint,  and  overruled  by  the  court. 
This  ruling  was  proper,  because,  as  has  been  stated,  the  alle- 
gations of  the  complaint  were  sufficient  to  constitute  the 
action  one  for  the  recovery  of  the  possession  of  real  property. 

Upon  the  overruling  of  the  demurrer,  the  defendants, 
Rhoades  et  al.,  filed  an  answer  in  which  they  denied  that  the 
sheriff  wrongfully  placed  them  in  the  possession  of  any  land 
to  which  they  were  entitled  under  the  judgment  set  out  in 
the  complaint.  They  further  denied  that  the  theriff  placed 
them  in  possession  of  any  part  of  the  quarter  section  of  land 
described  in  the  complaint,  and  denied  that  they  had  ever 
entered  upon  any  lands  awarded  to  the  plaintiff. 

Upon  the  supposed  issues  thus  joined  a  trial  was  had  to 
the  court  without  a  jury,  apparently  by  agreement  of  the 
parties.  The  only  evidence  offered  on  the  trial  was  that  in- 
traduced  by  the  plaintiff,  Higbee,  and  consisted  of  the  instruc- 
tions of  the  court,  the  verdict  of  the  jury,  and  the  judgment 
of  the  court  in  the  original  ejectment  action.  The  defend- 
ants, Rhoades  et  al.,  offered  no  testimony  whatever. 

From  this  evidence  the  court  made  a  finding  to  the  effect 
that  the  intention  of  the  verdict  as  returned  by  the  jury  and 
the  judgment  as  entered  of  record  by  the  clerk  was  to  award 
to  Rhoades  et  al.,  plaintiffs  in  the  original  case,  only  the  land 
described  ae  the  strip  72  feet  in  width  by  half  a  mile  in  length. 
Upon  such  finding  the  court  made  an  order  directing  the 
clerk  of  the  court  to  correct  the  records  by  entering  therein 
a  reformed  judgment,  which  the  court  prepared,  and  which 
is  set  out  in  the  bill  of  exceptions  in  this  case,  which  cor- 
rectly, according  to  this  finding,  expressed  the  judgment 
which,  as  a  matter  of  fact,  was  rendered  and  pronounced  by 
the  court  at  the  September,  1890,  term  in  the  ejectment  ac- 
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tion,  and  whicb,  as  thus  corrected,  more  clearly  described  the 
strip  of  land  72  feet  wide  which  the  court  and  jury  evi- 
dently intended  to  award  to  Rhoades  et  al.  in  that  action. 

In  addition  to  such  decree  and  order  making  the  foregoing 
correction,  the  court  below  adjudged  that  the  plaintiff,  Hig- 
bee,  recover  from  the  defendants,  Rhoades  et  al.,  possession 
of  that  strip  of  land  99  feet  wide  by  half  a  mile  long  lying 
immediately  north  of  and  adjoining  the  strip  of  land  72  feet 
wide  described  above. 

Exactly  upon  what  theory,  nnder  the  complaint  in  this 
case  and  in  this  character  of  an  action,  the  district  court  cor- 
rected the  original  judgment  pronounced  in  the  first  action, 
we  are  at  a  loss  to  know ;  but  the  decision  of  this  case  does 
not  call  for  any  determination  by  us  of  the  correctness  or 
incorrectness  of  such  ruling. 

Under  our  construction  of  the  pleadings  in  this  case,  the 
court  was  fully  justified  in  finding,  as  a  matter  of  law,  upon 
the  complaint  and  answer,  that  the  plaintiff,  Higbee,  was 
entitled  to  recover  the  possession  of  the  strip  of  land  in  con- 
troversy in  this  action,  viz.,  the  strip  99  feet  wide  by  half  a 
mile  in  length. 

It  will  be  observed  that  the  complaint  alleges  that  the 
plaintiff,  Higbee,  was  seized  in  fee  of  the  premises  in  contro- 
versy and  entitled  to  its  possession ;  that  the  defendants 
wrongfully  ousted  plaintiff  therefrom,  and  still  wrongfully 
and  unlawfully  withhold  possession  thereof  from  the  plain- 
tiff. 

In  their  answer  defendants  do  not  deny  the  ownership  of 
the  plaintiff.  They  do  not  deny  that  they  are  in  possession 
of  the  property.  By  failing  to  deny  the  allegations  of  the 
complaint  so  charging,  they  admit  that  they  are  in  posses- 
sion, and  that  plaintiff  is  the  owner.  They  deny  that  the 
iheriff  wrongfully  put  them  into  possession  of  any  land  to 
which  they  were  entitled  under  the  original  judgment ;  and 
deny  that  the  tkriffjmt  them  into  possession  of  any  portion 
of  the  160  acre  tract  described  in  the  complaint.    They  fur- 
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tber  deny  that  they  entered  into  possession  of  any  land 
awarded  to  the  plaintiff,  Higbee. 

As  has  been  said,  however,  there  is  no  denial  in  the  answer 
of  plaintiffs  ownership  or  that  the  defendants  were  in  actual 
possession  of  tUe  property  in  controversy  at  the  time  this 
action  was  instituted.  The  denial  that  the  sheriff  put  them 
into  possession  of  any  part  of  the  quarter  section  in  dispute 
is  not  at  all  inconsistent  with  the  fact  that  they,  themselves, 
entered  into  and  took  possession  thereof,  and  still  retain  the 
same,  and  the  complaint  so  charges.  We  see  no  pertinency 
in  the  denial  that  defendants  entered  upon  any  lauds  awarded 
to  the  plaintiff,  Higbee,  as  there  is  nothing  either  in  the  com- 
plaint or  the  answer  to  show  that  any  award  of  land  bad 
ever  been  made  to  Higbee. 

The  denials  of  this  answer  do  not  in  any  way  put  in  issue 
the  material  allegations  of  the  complaint.  The  most  that 
can  be  contended  is  that  the  defendants  merely  deny  that 
their  possession  of  the  property  was  wrongful.  This  is  only 
a  conclusion  of  law  and  does  not  negative  any  material  alle- 
gation of  the  complaint. 

It  appealing  from  the  pleadings  that  the  undisputed  facts 
are  that  the  defendants  wrongfully  took  possession  of,  and 
wrongfully  withheld  from  the  plaintiff,  this  strip  of  land 
99  feet  wide  and  half  a  mile  long,  of  which  the  plaintiff  was 
at  the  time  seized  and  of  which  he  was  entitled  to  the  pos- 
session, the  action  of  the  court  in  giving  judgment  for  the 
plaintiff  for  the  recovery  of  the  possession  of  the  property 
was  right.  It  is  immaterial  that  the  decree  of  the  court  also 
provided  for  the  correction  of  the  judgment  in  the  ejectment 
action,  and  this  is  so  even  though  such  ruling  was  wrong. 
Payne  et  al.  v.  Treadwell,  16  Cal.  221;  F.  A.  ffihn  Co.  v. 
Flechner,  39  Pac.  Rep.  214. 

It  follows  that  the  judgment  should  be  affirmed. 

Affirmed. 
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The  Union  Pacific  Railway  Company  v.  Davidson. 

1.  Mechahics'  Liens— Service  of  Statement. 

Under  the  provisions  of  the  mechanic's  Hen  act  of  1889,  the  claimant  of 
a  lion  was  required  to  serve  upon  the  owner  of  the  property,  his 
agent  or  trustee,  a  statement  of  the  lien  at  or  before  the  time  the 
same  was  filed  with  tlie  county  clerk.  Such  service  could  not  be 
made  upon  a  corporation  by  giving  a  copy  to  a  clerk  of  the  super- 
intendent of  the  company. 

2.  Sams — Pasties. 

Inactions  to  enforce  the  lien  of  a  subcontractor  arising  under  mechanic's 
lien  laws,  the  contractor  should  be  made  a  party. 

3.  Sane. 

The  contractor  and  all  claimants  of  liens  should  be  made  parties  to  an 
action  brought  to  enforce  a  lien,  and  all  should  have  their  rights 
adjudicated  in  one  action  and  protected  and  enforced  in  one  judg- 


Error  to  the  District  Court  of  Arapahoe  County. 

This  is  an.  action  to  enforce  a  mechanic's  lien  which,  if  it 
accrued  at  all,  arose  after  the  amendments  of  the  mechanic's 
lien  act  of  1889  went  into  effect.  Davidson,  the  plaintiff, 
was  employed  by  one  Sipole,  a  subcontractor,  to  do  work 
upon  a  railroad  grade  of  which  the  defendant  railway  com- 
pany was  the  owner.  D.  D.  Streeter  was  the  original  con- 
tractor, but  was  not  made  a  party  defendant  to  this  action. 

Upon  trial  by  the  court  a  personal  judgment  for  the  amount 
of  the  claim  was  given  in  favor  of  the  plaintiff  against  Sipole, 
and  a  lien  therefor  adjudged  against  that  portion  of  the  rail- 
way company's  grade  upon  which  the  plaintiff  labored. 

From  the  decree  enforcing  this  lien  the  railway  company 
comes  hereby  writ  of  error,  and  assigns  numerous  errors  as 
grounds  for  reversal.  Only  two  will  be  considered,  as  they 
are  decisive  of  the  case. 

Messrs.  Teller,  Orahood  &  Morgan,  for  plaintiff  in 
error. 
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No  appearance  for  defendant  in  error. 
Mb.  Justice  Campbell  delivered  the  opinion  of  the  court 

1.  There  was  no  compliance  by  the  plaintiff  with  that  part 
of  section  3  (p.  249,  Session  Laws  1889)  which  requires  the 
claimant  of  a  lien  to  serve  upon  the  owner  of  the  property, 
his  agent  or  trustee,  a  copy  of  the  statement  of  lien  at  or 
before  the  time  when  he  files  the  same  with  the  county  clerk 
and  recorder.  The  proof  is  that  the  plaintiff  went  to  the 
office  of  Mr.  Choate,  the  superintendent  of  the  defendant 
company,  to  serve  such  copy  upon  him,  but  the  latter  was 
not  in  his  office.  Thereupon  the  plaintiff  gave  said  copy  to 
a  clerk  in  the  office,  who  promised  to  deliver  it  to  the  super- 
intendent ;  but  there  is  no  evidence  to  show  that  the  promise 
was  kept  or  the  notice  received  by  the  superintendent.     If  it 

"  be  assumed  that  Mr.  Choate  was  the  agent  or  trustee  of  the 
company,  in  respect  to  this  work  of  grading  (as  to  which 
there  is  no  evidence  at  all),  under  no  construction  can  it  be 
held  that  this  service  of  a  copy  of  the  lien  statement  upon 
the  clerk  of  the  superintendent  of  the  defendant  company 
was  such  service  as  the  statute  prescribes. 

2.  It  has  been  held  in  other  jurisdictions,  even  in  the 
absence  of  a  statute  to  that  effect,  that  in  actions  to  enforce 
the  lien  of  a  subcontractor  arising  under  mechanic's  lien 
laws,  the  contractor  should  be  made  a  party  defendant.  The 
mere  statement  of  this  rule  carries  with  it  its  own  justifica- 
tion. The  general  scope  of  our  mechanic's  lien  acts  clearly 
contemplates  that  the  contractor  and  all  claimants  of  liens 
shall  be  made  parties  to  an  action  brought  to  enforce  a  lien, 
and  that  all  shall  have  their  rights  adjudicated  in  one  action 
and  protected  and  enforced  in  one  judgment. 

Section  8  (p.  251,  Session  Laws  1889)  declares  that  "any 
Buch  claim  of  any  subcontractor  that  shall  be  established 
under  this  act  by  the  judgment  or  decree  of  court,  shall,  to 
the  full  amount  thereof,  be  a  valid  set-off  in  favor  of  such 
owner  and  against  the  contractor,"  but  not  to  "any  greater 
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extent  than  the  contract  price  for  the  building  or  other  im- 
provement, or  total  indebtedness  of  the  owner  to  the  con- 
tractor for  the  whole  work."  We  must  not  suppose  that 
the  legislature  by  this  intended  that  the  owner  should  be 
entitled  to  such  set-off  against  the  contractor  unless  the  latter 
was  a  party  to  the  action  in  which  his  rights  were  deter- 
mined. In  this  case  service  upon  the  original  contractor 
was  feasible.  He  was  in  the  county  at  the  time  the  suit  was 
instituted,  and  he  could  easily  have  been  brought  in.  To 
this  effect  is  the  case  of  Davis  v.  Mouat  Luniber  Co.,  2  Colo. 
App.  381. 

For  the  foregoing  reasons,  the  judgment  should  he  reversed 
and  remanded,  with  instructions  to  the  district  court  to  set 
aside  the  decree  in  so  far  as  it  seeks  to  enforce  a  lien  against 
the  property  of  the  defendant  railway  company,  and  as  to 
Buch  defendant,  to  dismiss  the  action. 

Reversed. 


Hakims  v.  The  People. 

1.  Criminal  Law — Tippling  House. 

A  tippling  house  is  a  public  drinking  house,  where  intoxicating  liquor 
i«  sold  in  small  quantities. 

2.  Same — Pboof  of  Keeping  Open  on  Sunday. 

Proof  that  the  public  had  access  to  the  house  kept  open  on  Sunday  by 
the  defendant  for  the  purpose  of  selling  beer  in  small  quantities  is 
sufficient  to  make  out  a  case.  Proof  of  actual  sale  la  not  necessary. 
Neither  is  it  necessary  to  show  that  the  liquors  sold  were  actually 
drank  upon  the  premises. 

3.  Pbactice  in  Criminal  Casks — Misnomer. 

A  misnomer  can  be  taken  advantage  of  by  the  defendant  in  a  criminal 
case  only  by  plea  In  abatement.  Upon  such  plea  being  interposed, 
and  its  truth  ascertained  by  the  court,  the  indictment  will  not  be 
quashed  or  the  prosecution  abated,  but  the  true  name  should  be  en- 
tered of  record. 

4.  Same. 

When  the  court  ascertains  that  the  defendant  has  been  indicted  under  a 
wrong  name,  it  may,  without  a  plea  in  abatement,  order  his  correct 
name  to  be  entered  of  record,  and  proceed  with  the  cause. 
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Error  to  the  Court  of  Appeals. 

On  March  13,  1891,  an  indictment  was  returned  into  the 
district  court  of  Arapahoe  county,  charging  the  defendant, 
under  the  name  of  Charles  Harris,  with  keeping  open  a  tip- 
pling house  on  the  Sahbath  day.  The  defendant  was  con- 
victed and  sentenced  to  confinement  in  the  jail  of  Arapahoe 
county.  From  that  judgment,  by  writ  of  error,  he  went  to  the 
court  of  appeals,  where  the  judgment  of  the  trial  court  was 
affirmed.  The  defendant  is  here- by  writ  of  error  to  the  judg- 
ment of  the  court  of  appeals,  and  assigns  as  error  two  propo- 
sitions :  Fimt,  that  the  court  erred  in  failing  to  give  to  the 
jury  the  correct  definition  of  a  tippling  house ;  second,  that 
the  court  erred  in  causing  the  true  name  of  the  defendant, 
Isaac  Harris,  to  be  inserted  in  the  record,  instead  of  the  name 
of  Charles  Harris,  which  appeared  in  the  indictment  as  filed. 

The  evidence  tended  to  show  that  the  defendant  kept  a 
store  in  which  he  sold  groceries  iu  the  front  part  of  the  room, 
and  bottled  goods  and  beer  on  draught  in  the  back  part.  It 
was  a  public  place,  to  which  the  public  were  invited,  and  to 
which  they  came.  It  was  a  grocery  store,  hut  was  also  a 
store  for  the  sale  of  liquors.  Kegs  of  beer  were  constantly 
kept  on  tap,  and  therefrom  was  drawn  and  sold,  in  small 
quantities,  beer,  which  was  delivered  to  customers,  who  re- 
ceived it  in  pitchers  and  other  open  vessels. 

Upon  the  Sunday  in  question,  it  appeared  that  the  defend- 
ant's place  of  business  was  kept  open  and  the  public  solic- 
ited to  enter  it,  which  they  did,  the  same  as  on  week  days. 
People  were  seen  going  in  and  coming  out  the  same  as  on 
other  days.  The  defendant  himself  admits  selling  beer  and 
delivering  it  in  open  vessels  to  any  persons  desiiing  to  buy. 

There  was  no  direct  evidence  that  the  beer  was  drunk  on 
the  premises  at  any  time,  either  upon  this  or  any  other  day, 
— and  defendant  swears  that  it  never  occurred, — but  upon 
this  day,  as  at  other  times,  persons  in  an  intoxicated  condi- 
tion were  seen  "  hanging "  about  defendant's  place  of  busi- 
ness from  time  to  time,  going  in  and  coming  out  as  they 
pleased. 
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Mr.  Geo.  F.  Dunklee  and  Mr.  O.  E.  Jackson,  for  plain- 
tiff in  error. 

The  Attorney  General  and  Mr.  H.  T.  Sale,  of  coun- 
sel, for  the  People. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

From  the  admitted  fact  of  the  selling  and  the  uncontra- 
dicted evidence  as  to  the  character  of  the  house  and  the  kind 
of  people  frequenting  the  same  and  their  condition  as  to  inso- 
briety while  there,  the  jury  were,  in  law,  justified  in  finding 
therefrom  as  an  inference  the  additional  faot  that  tippling 
was  indulged  in  upon  the  premises.  But,  in  our  view  of  the 
case,  it  was  not  necessary  to  show,  in  order  to  constitute  the 
offense  charged,  that  liquor  was  actually  drunk  upon  the 
premises.  The  defendant  himself  concedes  that  as  to  this 
branch  of  the  case  the  prosecution  has  made  oat  the  offense 
with  the  exception  of  proof  that  the  place  was  a  tippling 
house ;  and  that  the  only  error  of  the  court  was  in  refusing 
the  instruction  asked  by  him.  We  think  the  evidence  is 
'  sufficient  to  justify  the  verdict. 

The  defendant  requested  the  court  to  give  to  the  jury  the 
following  instruction:  "The  court  instructs  the  jury  that  a 
tippling  house  is  a  public  drinking  place ;  a  place  where  liq- 
uors  or  other  intoxicating  drink  is  sold,  to  be  drank  on  the 
premises.'*  The  definition  embodied  therein  is  one  that  is 
found  in  many  of  the  decisions ;  but  we  do  not  think  it  is  ths 
only  definition  that  can  be  formulated ;  neither  do  we  consider 
it  correct  if  it  be  construed  as  requiring  thai  the  liquor  sold 
must  be  drunk  on  the  premises. 

In  Koop  v.  The  People,  47  III.  829,  uader  a  statute  like 
ours,  it  is  said :  "  This  offense  is  classed  under  the  head  of 
offenses  against  the  public  morality,  health  and  police,  and 
to  constitute  it,  the  actual  sale  of  liquors,  of  any  kind,  on  the 
Sabbath  day  or  night,  is  not  a  requisite.  The  offense  is  in 
keeping  a  tippling  house  open  on  the  Sabbath  day  or  night. 
Vol.  xxi— 7 


Digitized  by  GOO^k' 


98  HABBrs  v.  The  People.  [Jan.  T., 

"  The  proof,  then,  on  the  part  of  the  prosecution,  should 
be  that  the  defendant  kept  a  tippling  house,  and  that  would 
be  established  by  proof  that  he  kept  a  grocery  or  drinking 
saloon,  for  the  sale  of  strong  drinks.  'A  tippling  house' 
is  defined  to  be  *  a  public  drinking  house.'" 

To  this  house  of  defendant  the  public  had  access.  De- 
fendant sold  beer  in  small  quantities  to  any  person  who 
called  for  it.  He  furnished  to  purchasers  the  opportunity 
to  drink  it  on  the  premises.  The  actual  sale,  even,  was  not 
necessary  to  make  out  the  offense,  if  the  house  was  kept 
open  for  the  purpose  of  sale  to  any  customers  who  wanted 
to  buy.  Neither  was  it  necessary,  as  appears  from  the  fore- 
going case,  to  show  that  liquors  sold  were  actually  drunk 
upon  the  premises.  The  sale  of  liquor  was  made  in  small 
quantities,  and  the  invitation  and  the  opportunity  for  drink- 
ing the  same  were  furnished  by  the  defendant  to  purchasers ; 
and  these  facts,  together  with  the  fact  that  the  house  was 
kept  open  on  the  Sabbath  day,  were  sufficient  to  convict. 

It  is  undoubtedly  true  that  if  one  keeps  open  on  the  Sab- 
bath day  a  public  house  where  intoxicating  liquors  are  sold 
in  small  quantities  and  drunk  on  the  premises,  he  violates  the 
statute.  We  think  it  is  equally  true,  and  so  hold,  that  he  is 
equally  guilty  under  the  statute  who  keeps  open  on  the  Sab- 
bath daya  public  house  where  liquor  is  habitually  sold  in  small 
quantities  and  delivered  on  the  premises  in  open  vessels,  so 
that  facilities  are  furnished  to  those  buying  the  liquor  of 
drinking  the  same,  in  such  bouse  if  they  so  desire.  The  evil 
intended  to  be  prohibited  by  this  statute  consists  in  keeping 
open  a  public  house  where  liquor  is  sold  in  small  quantities, 
and  the  opportunity  is  given  to  purchasers  to  drink  it  on  the 
premises  ;  and  if  customers  are  so  considerate  as  to  buy  liquor, 
but  not  actually  to  drink  it  in  the  house  where  it  is  sold,  the 
owner  of  the  house  has  violated  the  statute  by  keeping  open 
the  place  and  furnishing  every  facility  to,  and  permitting,  the 
buyer  to  drink  on  the  premises  if  he  sees  fit  to  do  so.  This 
forbearance  of  the  purchaser  ought  not  to  shield  the  seller 
from  the  consequences  of  his  ;tcts,  as  they  are  all  which,  in 
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any  event,  the  seller  could  commit  to  make  out  the  offense 
charged. 

The  court  of  its  own  motion  substantially  instructed  the 
jury  in  accordance  with  the  views  which  we  have  herein 
above  expressed,  and  so,  even  though  the  instruction  asked 
contained  a  proper  definition,  in  part  at  least,  of  a  tippling 
house,  the  instructions  as  given  likewise  substantially  gave 
to  the  jury  a  definition  equally  comprehensive  and  equally 
correct.     In  this  there  was  no  prejudicial  error. 

At  the  trial  it  was  discovered  that  the  true  name  of  the  de- 
fendant was  Isaac  Harris,  instead  of  Charles.  Harris,  and  the 
court  ordered,  without  the  consent  of  the  defendant,  that  his 
true  name  be  inserted  in  the  record  in  accordance  with  the 
fact.  It  does  not  clearly  appear  how  it  was  ascertained  by 
the  court  that  the  defendant  had  been  indicted  under  a  wrong 
name.  A  plea  in  abatement  was  the  proper  way  for  the  de- 
fendant to  take  advantage  of  the  misnomer.  Such  a  plea, 
however,  was  not  interposed,  nor  whs  any  exception  taken  to 
the  ruling  of  the  court  in  so  changing  the  name  of  defendant 
But  if  a  plea  iu  abatement  on  the  ground  of  misnomer  had 
been  interposed  by  defendant,  and  the  fact  ascertained  by  the 
court  that  the  defendant  was  indicted  under  a  wrong  name, 
the  indictment  should  not  have  been  quashed,  nor  the  prose- 
cution abated.  The  true  name,  as  set  forth  in  the  plea, 
should  be  entered  of  record  by  the  clerk  upon  the  order  of 
the  court,  and  the  cause  should  proceed  as  though  the  in- 
dictment contained  the  correct  name  of  the  accused.  General 
Statutes  (1883),  sec.  997  ;  Mills'  An.  Stats.,  see.  1503.  This 
statute  expressly  permitting  this  change  to  be  made,  there 
was  no  error  of  the  court  in  ordering  the  true  name  of  de- 
fendant to  be  entered  of  record. 

It  follows  that  the  judgment  of  the  court  of  appeals  should 
be  affirmed. 

Affirmed. 
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Schmidt  v.  Drbyer  et  al. 

1.  Writ  or  Error — Proceedings  Subsequent  to  Fiitax  Jui>qhxnt. 
Proceedings  subsequent  to  final  judgment  maybe  reviewed,  not  upon 

a  writ  of  error  to  the  order  in  which  such  proceedings  culminated, 
but  upon  a  writ  to  the  final  judgment  and  in  connection  with  a  re- 
view thereof. 

2.  Same. 

The  statutory  conditions  prescribed  for  a  review  of  proceedings  sub 
sequent  to  final  judgment  must  be  complied  with,  or  the  writ  of 
error  will  be  dismissed. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  A.  B.  Ullery  and  Messrs.  McIntybe,  Bray  &  Jab- 
vis,  for  plaintiff  in  error. 

Mr.  R.  T.  Cassell,  for  defendants  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

At  the  November,  1891,  term  of  the  county  court  of  Arap- 
ahoe county,  a  final  judgment  was  rendered  in  favor  of  the 
defendant  in  error,  Dreyer.  At  a  subsequent  term  of  the 
court  the  defendant  in  error  applied  for  an  order  to  amend 
and  correct  the  judgment  theretofore  entered  of  record,  so  as 
to  make  the  record  express  the  judgment  which  was,  in  fact, 
pronounced  by  the  court.  The  court  heard  testimony,  granted 
the  application,  and  made  an  order  directing  such  correction 
to  be  made.  It  is  to  review  this  order  that  plaintiff  in  error 
has  sued  out  her  writ  of  error. 

It  will  be  observed  that  the  proceedings  resulting  in  this 
order  and  now  sought  to  be  reviewed  took  place  subsequent 
to  final  judgment,  and  for  this  reason  it  is  urged  that  a  writ 
of  error  will  not  lie  to  review  them.  Under  our  former  prac- 
tice, such  was  the  rule.  Polk  v.  Butter  field,  9  Colo.  325; 
Cro»»  v.  Moffat,  11  Colo.  210 ;  Hughe*  v.  Felton,  11  Colo. 


Digitized  by  GOO^k' 


1895.]  Schmidt  v.  Dbetee.  101 

489.  After  these  decisions  were  pronounced,  a  new  proce- 
dure was  established  by  the  statutes  of  1889  (sec.  5,  p.  73; 
sec.  1,  p.  78),  so  that  proceedings  in  trial  courts  subsequent 
to  final  judgment  may  be  reviewed.  Thia  right  of  review 
is  purely  a  statutory  right,  and  the  provisions  of  the  statute 
must  be  observed.  Before  the  statutes  were  passed,  no  error 
could  be  assigned  aa  to  such  subsequent  orders.  There  can 
be  but  one  final  judgment  in  any  action,  and  only  from  or  to 
this  will  an  appeal  or  writ  of  error  lie. 

Such  review,  therefore,  may  be  had  only  in  the  manner 
prescribed  by  the  statutes  referred  to.  Section  5  gives  the 
right  to  review  error  occurring  before,  at,  or  after  final  judg- 
ment ;  but  the  prosecution  of  an  appeal  or  writ  of  error  can- 
not be  had  before  the  rendition  of  the  final  judgment.  Section 
1  gives  the  right  to  this  court  to  review  judicial  proceedings 
subsequent  to  final  judgment  only  "upon  appeal  from,  or 
error  to  a  final  judgment." 

Certainly,  before  the  passage  of  these  acts  (except  only 
when  the  procedure  act  of  1885  was  in  force)  the  practice 
in  this  court  has  been  and  now  is  to  review  error  occurring 
before  or  at  the  final  judgment  only  when  an  appeal  from, 
or  writ  of  error  to,  the  final  judgment  has  been  taken,  and 
the  whole  case  is  before  the  court.  By  the  express  provi- 
sions of  section  1,  proceedings  subsequent  to  final  judgment 
may  be  reviewed  here  not  upon  a  writ  of  error  taken  to  the 
order  in  which  such  subsequent  proceedings  culminated,  but 
upon  a  writ  of  error  to  the  final  judgment  theretofore  ren- 
dered, and  as  an  incident  to,  and  in  connection  with,  a  review 
of  the  final  judgment,  and  "in  like  manner  and  with  like 
effect,  as  matters  occurring  prior  thereto." 

Such  being  the  statutory  conditions  prescribed  for  a  review 
of  these  subsequent  proceedings,  and  these  conditions  not 
having  been  complied  with,  the  motion  to  dismiss  the  writ 
of  error  should  be  allowed. 

Writ  din-mimed. 
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Tbine  v.  City  of  Pdeblo. 

1.  Dedication,  Whit  Constitutes. 

To  constitute  a  valid  common  law  dedication  of  land  to  a  public  use 
there  must  be  an  acceptance,  express  or  implied. 

2.  8 amb—  Offer— Rb vocation. 

Unless  otherwise  provided  by  statute,  a  dedication  of  land  to  public 
use  without  acceptance  is  merely  an  offer  to  dedicate,  and  a  convey, 
ancd  of  the  land,  subsequent  thereto,  is  a  revocation  of  such  offer. 

Appeal  from  the  District  Court  of  Pueblo  County. 

The  appellant,  as  the  owner  in  fee  of  the  following  land, 
situate  in  the  city  and  county  of  Pueblo,  and  described  as 
follows :  "  Beginning  at  a  point  on  the  east  line  of  Santa  Fe" 
avenue  two  hundred  and  fifty-six  (256)  feet  north  of  the 
north  line  of  Ninth  street,  in  the  city  of  Pueblo,  in  said 
county ;  thence  north,  along  the  east  line  of  said  Santa  F(j 
avenue,  eighty  (80)  feet;  thence  east  three  hundred  and 
fifty-two  (352)  feet ;  thence  south  eighty  (80)  feet ;  thence 
west  three  hundred  and  fifty-two  (352)  feet  to  the  place  of 
beginning," — brought  this  action  to  enjoin  the  appellee  from 
tearing  down  and  destroying  certain  fences  and  structures 
thereon,  and  converting  the  same  into  a  public  street,  with 
out  making  compensation  therefor.  Appellee  denies  the 
right  of  appellant  to  the  relief  sought,  upon  the  ground  that 
appellant's  grantor  dedicated  said  premises  to  the  town  of 
Pueblo,  as  a  public  street,  in  1873,  and  insists  that  by  virtue 
of  said  dedication  it  has  the  lawful  light,  as  successor  to  the 
town  of  Pueblo,  to  enter  upon  and  use  the  same  as  a  public 
street.  Upon  the  testimony  introduced,  the  court  below 
made  findings  of  fact,  and  rendered  judgment  thereon,  as 
follows : 

"  (1)  That  prior  and  up  to  the  year  1870  one  Josiah  F. 
Smith  was  the  owner  of  the  quarter  section  of  land  out  of 
which  this  tract  was  carved,  deriving  his  title  from  the  United 
States  government. 
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"  (2)  That  on  the  22d  day  of  March,  A.  D.  1870,  the  town 
of  Pueblo  was  organised  as  a  municipal  corporation  under  the 
laws  of  the  territory  of  Colorado. 

"  (8)  That  the  land  in  controversy  was  in  the  corporate 
limits  of  the  said  town  of  Puebli*  during  all  the  times  and 
dates  of  the  respective  deeds  under  which  the  defendant 
claims. 

"  (4)  That  all  the  land  lying  east  of  Santa  Fe  avenue,  in 
said  city,  and  north  of  Ninth  street  and  west  of  Summit  street, 
for  a  distance  of  about  sixteen  hundred  feet,  has  never  been 
platted  into  lots  and  blocks  or  streets  by  any  recorded  plat 
executed  by  the  owner  or  owners  of  such  land. 

"  (5)  That,  at  the  date  of  the  execution  of  the  deeds  relied 
upon  by  the  defendant  to  prove  dedication,  all  the  land  lying 
east  of  Santa  Fe"  avenue  and  north  of  Ninth  street,  to  the 
Fountain,  was  vacant  and  unplatted  ground,  until  the  date  of  - 
the  recording  of  the  plat  of  Fountain  addition. 

"(6)  That,  until  the  commencement  of  this  suit,  there 
were  no  streets  graded  upon  any  of  the  land  lying  east  of 
Snuta  Fe  avenue  and  north  of  Ninth  street,  and  bounded  upon 
the  east  by  the  Fountain,  but  that  since  the  commencement 
of  this  suit  said  Summit  street  has  been  made  passable  from 
Eighth  street  to  a  point  about  fifty  feet  beyond  the  land  iu 
question. 

"  (7)  That  the  character  of  the  ground  as  it  at  present  ex- 
ists, for  the  entire  length  of  Tenth  street  extended  east  from 
Santa  Fe"  avenue  and  across  the  Fountain,  is  such  that  it 
could  not  be  traveled  upon  safely  as  a  street,  and  that  it  is 
scarcely  passable. 

"  (8)  That  the  land  in  controversy  was  practically  a  cul- 
de-sac  ;  that  the  same  was  never  surveyed  or  staked  off  us  a 
street, — that  is,  was  never  graded  or  worked  in  any  manner 
by  the  city  or  town  of  Pueblo, — and  from  the  evidence,  and 
the  natural  growth  of  sage  brush  from  a  personal  view  of  the 
aame  by  the  court,  it  is  evident  that  the  same  was  never  trav- 
eled its  entire  length,  from  east  to  west,  by  anybody,  with  a 
vehicle  of  any  kind. 
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"  (9)  That  the  public  has  never  traveled  upon  the  land  in 
controversy  as  a  street,  but  that  different  loads  have  been 
made  across  the  same  by  persons  who  evidently  were  travel- 
ing in  the  direction  which  said  street  would  run,  and  that  the 
travel  across  the  saniewaaof  the  same  kind  that  the  adjacent 
and  other  vacant  lands  of  the  city  are  frequently  crossed  by 
the  public. 

"(10)  That  Lewis  Conley,  grantor  of  the  plaintiff,  never 
made  a  plat  of  the  land  in  controversy,  nor  did  he  in  any  deed 
refer  to  any  plat,  of  any  kind  or  description,  made  by  any 
other  person. 

"  (11)  That  the  city  of  Pueblo,  or  the  former  town  of 
Pueblo,  has  never,  by  any  formal  or  informal  act,  accepted 
the  land  in  controversy  as  a  street. 

"  (12)  That  Lewis  Conley  did  not  return  the  land  in  con- 
troversy for  taxes,  nor,  it  is  shown  by  the  evidence,  did  he 
ever  know  that  the  public  had  in  any  manner  used  or  driven 
across  the  same,  even  to  the  extent  as  indicated  in  the  above 
findings. 

"  (13)  That  the  first  deed  which  forms  a  part  of  the  chain 
of  title  under  which  the  defendant  claims  is  from  Josiah  P. 
Smith  and  wife  to  O.  H.  P.  Baxter,  of  date  November  9, 1871, 
which,  by  its  recital,  calls  for  the  north  line  of  Tenth  street 
from  where  it  had  theretofore  been  platted,  a  distance  of 
fifty-nine  (59)  feet  west  from  Santa  F4  avenue;  that  said 
deed,  together  with  the  plat  of  Smith's  addition,  filed  for 
record  July  17, 1871,  would  make  Tenth  street  a  public  street 
extending  east  to  its  intersection  with  Santa  Fe*  avenue. 

"  (14)  A  deed.  No.  2,  from  Josiah  F.  Smith  to  Lewis  Con- 
ley, dated  November  9, 1872,  describes  the  tract  of  laud  lying 
east  of  Santa  Fe*  avenue,  and  bounded  thereon  north  of  Ninth 
street,  352  feet  wide  and  566  feet  long,  and  contains  this  ad- 
ditional recital :  ■  Being  a  piece  of  land  comprising  about  two 
blocks,  of  the  size  of  blocks  in  the  town  of  Pueblo,  with  the 
width  of  a  street  eighty  feet  wide,  to  wit,  Tenth  street,  lying 
between  said  blocks.' 

'■  (15)  That  conveyance  No.  S  is  a  trust  deed  from  Lewis 
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Conley  to  Henry  C.  Thatcher,  trustee,  of  date  December  3, 
1872,  which  describes  the  land  as  follows,  to  wit  :  *  Com- 
mencing at  the  point  of  intersection  of  the  east  boundary 
line  of  Santa  Fe"  avenue  and  the  north  boundary  line  of  Ninth 
street,  in  the  town  of  Pueblo;  running  thence  north,  along 
the  east  boundary  line  of  Santa  ¥6  avenue,  256  feet ;  thence 
east  852  feet ;  thence  south  256  feet ;  thence  west  852  feet, 
to  the  place  of  beginning,' — given  to  secure  the  First  Na- 
tional Bank,  etc. 

"  (16)  The  next  conveyance  of  said  chain  of  title  made  by 
Lewis  Conley  and  wife  to  John  V.  Farwell,  of  Chicago,  as 
trustee,  of  date  February  15,  1873,  to  secure  a  note  for 
$2,000.  The  description  of  the  property  therein  is  as  follows : 
*  All  of  the  certain  lot,  piece,  or  parcel  of  land  situate,  lying, 
and  being  in  Pueblo,  county  of  Pueblo,  territory  of  Colorado, 
known  aud  described  as  follows,  to  wit:  Commencing  at  the 
northeast  corner  of  Santa  F6  avenue  and  Tenth  streets,  in 
the  said  town  of  Pueblo,  and  running  north,  along  the  east 
line  of  Siinta  ¥6  avenue,  229  feet,  to  a  point;  thence  east 
852  feet,  to  the  west  line  of  Summit  street;  thence  south, 
along  said  line,  to  Tenth  street ;  thence  west,  along  the  north 
line  of  Tenth  street,  to  the  place  of  beginning. ' 

"  The  court  further  finds  that  at  the  time  of  the  execution 
of  this  trust  deed  to  said  Farwell,  trustee,  the  grantor,  Lewis 
Conley,  was  not  then  and  there  the  owner  of  any  estate  or 
interest  whatsoever  in  or  to  any  part  or  portion  of  what  is 
denominated  in  said  deed,  by  way  of  description,  as  'Sum- 
mit street,'  nor  did  said  Conley  then  and  there  claim  any 
ownership  therein,  nor  was  said  Conley  the  owner  of  any 
part  or  portion  of  the  premises  so  designated  as  'Summit 
street'  at  any  time  prior  thereto. 

"  The  court  further  finds  that,  as  a  matter  of  fact,  there 
was  no  public  street  in  existence,  known  as  '  Summit  street,' 
and  extending  northward  beyond  the  premises  in  controversy, 
bo  as  to  abut  upon  any  part  or  portion  of  the  premises  de- 
scribed in  and  conveyed  by  the  last  above  mentioned  trust 
deed ;  nor,  as  a  matter  of  fact,  had  said  alleged  Summit  street 
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been  dedicated  in  any  way  as  a  street,  upon  any  part  or  por- 
tion thereof  which  would  abut  upon  any  pai-t  or  portion  of 
the  premises  so  described  in  and  conveyed  by  said  last  above 
mentioned  trust  deed,  nor  was  any  part  or  portion  of  the 
premises  so  described  as  'Summit  street'  in  said  trust  deed 
ever  used,  laid  out,  or  in  any  manner  in  existence,  as  a  street, 
prior  to  or  at  the  time  of  the  execution  of  said  last  mentioned 
trust  deed. 

"  (17)  The  court  further  finds  that  said  Lewis  Conley 
never  made  any  conveyance  of  or  concerning  the  property 
in  controversy  to  any  person  or  persona  until  he  executed 
the  deed  to  the  plaintiff  in  this  action,  of  and  to  the  same ; 
nor  did  he  exercise  any  act  of  control  or  ownership  over  the 
same  from  1878  to  the  date  of  the  execution  of  the  convey- 
ance to  said  plaintiff. 

"  (18)  That  the  two  trust  deeds  above  named,  to  property 
lying  on  the  north  and  south  side  of  the  premises  in  contro- 
versy, were  foreclosed,  and  deeds  executed  to  the  purchaser 
at  foreclosure  sale,  and  duly  recorded,  in  the  year  187T. 

"(19)  That  the  plaintiff  owns  the  fee  in  the  premises  in 
controversy. 

"(20)  The  court  further  finds  that  on  June  8,  1872,  the 
said  Lewis  Conley  filed  a  plat  designated  '  Conley's  Addition 
to  East  Pueblo,'  an  addition  to  the  town  of  Pueblo  to  the 
east  of  the  land  in  controversy,  showing  a  street  thereon 
corresponding  with  the  lines  of  Tenth  street,  if  extended 
due  east. 

"  (21)  That  the  court  further  finds  that  by  the  said  trust 
deed  heretofore  referred  to,  made  by  Lewis  Conley  and  wife 
to  John  Y.  Farwell,  of  Chicago,  as  trustee,  of  date  Febru- 
ary 15,  1873,  that  said  Lewis  Conley  thereby  manifested  by 
the  recitals  in  said  deed  a  present  intent  then  and  there  to 
make  an  irrevocable  dedication  of  the  land  in  controversy  to 
the  public,  as  a  street ;  to  which  finding  of  fact  counsel  for 
plaintiff  then  and  there  excepted. 

"  Wherefore,  it  is  adjudged  and  decreed  by  the  court,  upon 
the  findings  of  fact  above  stated,  that,  under  the  law  appli- 
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cable  to  soch  facts,  the  grantor  of  the  plaintiff  herein,  long 
prior  to  the  time  when  plaintiff  acquired  title  to  the  land  in 
controversy  from  said  grantor,  had  irrevocably  dedicated  said 
parcel  of  land  to  public  use  as  a  street,  which  dedication  is 
binding  upon  said  plaintiff;  that  the  claim  of  said  defendant 
to  the  said  parcel  of  land,  as  a  street,  by  virtue  of  a  common 
law  dedication,  is  valid;  that  the  said  defendant  has  right 
and  authority,  in  law,  to  enter  upon  said  parcel  of  land,  and 
tear  down  and  remove  therefrom  any  and  all  structures  which 
said  plaintiff  has  erected  thereon,  and  convert  the  said  parcel 
of  land  into  a  public  street,  without  making  any  compensa- 
tion therefor  to  the  plaintiff,  and  without  being  guilty  of 
trespass  or  any  wrong  whatsoever. 

"It  is  further  ordered,  adjudged,  and  decreed  by  the  court 
that  the  injunction  heretofore  granted  in  this  action  be,  and 
the  same  is  hereby,  dissolved,  and  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  defendant  recover  against 
the  said  plaintiff  its  costs  in  and  about  its  suit  in  this  behalf 
expended,  and  judgment  is  entered  accordingly;  to  which 
findings  of  fact  and  conclusions  of  law  thereon,  as  well  as 
the  final  judgment  rendered  herein,  the  plaintiff  did  then 
and  there  except." 

Messrs.  Waldron  &  Devine,  for  appellant 

Messrs.  Dixon  &  Dixon,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  sole  question  presented  is  whether  plaintiff's  grantor, 
by  adopting  the  north  line  of  Tenth  street  as  a  boundary  of 
the  land  conveyed  to  J.  V.  Faiwell  in  the  trust  deed  exe- 
cuted February  15,  1873,  made  an  irrevocable  dedication  of 
the  strip  of  land  in  controversy  as  a  public  street.  We  are 
relieved  from  determining  what  effect  should  be  given  to 
such  a  description  as  evidencing  the  intention  of  Ouiley  to 
make  a  dedication,  or  whether  the  court  below  was  correct 
in  its  conclusion  that"Conley  manifested  by  the  recitals  in 
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said  deed  a  present  intent,  then  and  there,  to  make  an  irre- 
vocable dedication  of  the  land  in  controversy  to  the  public, 
as  a  street,"  since,  under  the  rule  announced  in  City  of  Den- 
ver v.  Denver  $  S.  F.  Rtj.  Co.,  17  Colo.  583,  to  constitute  a 
valid  common  law  dedication  there  must  be  an  acceptance, 
either  express  or  implied.  Justice  Elliott,  speaking  for  the 
court  in  that  case,  said :  "  To  constitute  a  road  a  public  high- 
way at  common  law,  there  must  be  both  a  dedication  and  an 
acceptance,  either  express  or  implied.  Unless  otherwise  pro- 
vided by  statute,  a  dedication  without  acceptance  is,  in  law, 
merely  an  offer  to  dedicate ;  and  such  offer  does  not  impose 
any  burden  nor  confer  any  light  upon  the  public  authorities, 
unless  the  road  is  accepted  by  them  as  a  highway-" 

Until  acceptance,  therefore,  the  description  of  the  land 
by  Conley  in  the  trust  deed  to  Farwell,  if  deemed  sufficient 
to  show  the  animus  dedicandi,  was  a  mere  offer,  and  did  not 
constitute  an  effectual  dedication.  The  court  below  found 
expressly  "  that  the  city  of  Pueblo,  or  the  former  town  of 
Pueblo,  has  never,  by  any  formal  or  informal  act,  accepted 
the  land  in  controversy  as  a  street." 

It  is  clear,  therefore,  that  the  subsequent  conveyance  of 
the  land  by  Conley  to  plaintiff  was  a  revocation  of  the  offer 
to  dedicate  the  same  as  a  street,  if  such  an  offer  on  his  part 
may  be  inferred  from  the  description  in  the  trust  deed,  in 
the  absence  of  a  plat  showing  a  street  covering  the  premises 
in  dispute,  there  having  been  no  acceptance  by  the  appellee 
at  the  time  of  such  conveyance.  City  of  Eureka  v.  Crohgan, 
81  Cal.  524 ;  People  v.  Reed,  81  Cal.  70. 

We  think  the  doctrine  announced  in  City  of  Denver  v. 
Denver  $  S.  F.  My.  Co.,  supra,  is  decisive  of  this  case  ;  and, 
upon  the  facts  found,  appellee  has  no  right  to  use  the  land 
in  controversy  as  a  puhlic  street  without  making  compensa- 
tion to  appellant  therefor. 

For  the  foregoing  reasons,  the  judgment  of  the  court  be- 
low will  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  enter  judgment  in  accordance  with  this  opinion. 

Reversed. 


Digitized  by  GOO^k' 


1895.]  Long  v.  Sullivan. 

APRIL  TERM.  1895. 


Lono  v.  Sullivan. 

1.  Appella.tr  Practice — Dismissal — Affirmance. 

The  dismissal  of  an  appeal  may  be  made  without  prejudice  to  another 
appeal  or  to  a  writ  of  error,  but,  unless  another  appeal  or  superse- 
deas be  taken  or  allowed  within  thirty  days,  the  dismissal  operates 
aa  an  affirmance. 

2.  Fleadino  on  Appeal  Bond. 

It  is  not  necessary  in  a  pleading  on  an  appeal  bond,  filed  more  than 
thirty  days  after  dismissal,  to  allege  that  no  second  appeal  had 
been  taken  within  that  time,  as  this  is  matter  to  be  pleaded  by  the 
defendant. 

3.  CoirBTiTunoirAL  Law. 

The  provision  In  the  act  creating  the  court  of  appeals,  that  "  writs  of 
error  from  or  appeals  to  the  court  of  appeals  shall  lie  to  review 
final  judgments  within  the  same  time  and  In  the  same  manner  as 
is  now  or  may  hereafter  be  provided  by  law  for  such  reviews  by 
the  supreme  court,"  is  not  inconsistent  with  sec.  24,  art  5,  of  the 
constitution. 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County. 

Tee  cause  was  heard  in  the  district  court  upon  the 
amended  complaint  and  answer  and  motion  for  a  judgment 
upon  the  pleadings.  This  motion  was  sustained,  and  judg- 
ment rendered  in  favor  of  appellant.  The  defendant  brings 
the  case  here  upon  appeal.     The  pleadings  are  as  follows : 

"  The  plaintiff  complains  of  the  defendant  and  alleges : 
1L1.  That  on,  to  wit,  the  twentieth  day  of  October,  A.  D. 
1891,  at  a  term  of  the  district  court  then  being  holden  within 
and  for  the  second  judicial  district  in  the  county  of  Arapa- 
hoe and  state  of  Colorado,  a  judgment  was  rendered  in  favor 
of  the  above  named  plaintiff  against  one  W.  E.  Myers  and 
others,  for  the  sum  of  seventeen  hundred  and  seven  dollars 
and  fifty  cents  (*1,707.50),  and  seventy-five  dollars  (*75.00) 
attorneys'  fees  and  costs  of  suit,  and  that  on  the  19th  day  of 
December,  A.  D.  1891,  the  said  W.  E.  Myers  appealed  from 
said  judgment  to  the  court  of  appeals  of  said  state. 
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"  2.  That  upon  said  appeal  the  said  defendant  made  and 
filed  with  the  clerk  of  the  said  district  court,  for  the  use  of 
the  plaintiff,  his  written  undertaking,  of  which  the  following 
is  a  copy,  to  wit : 

" '  Know  all  men  by  these  presents,  that  we,  W,  E.  Myers 
and  R.  A.  Long,  of  the  county  of  Arapahoe  and  state  of  Colo- 
rado, are  held  and  firmly  bound  unto  J.  W.  Sullivan  in  the 
penal  sum  of  three  thousand  dollars,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  and  each  of  us  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  at  Denver,  Colorado,  this  14th  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
one. 
"  •  The  condition  of  the  above  obligation  is  such,  that  whereas, 
the  said  J.  W.  Sullivan  did,  on  the  20th  day  of  October,  one 
thousand  eight  hundred  and  ninety-one,  at  a  term  of  the  dis- 
trict court  then  being  holden  within  and,  for  the  second  judi- 
cial district  in  the  county  of  Arapahoe  and  state  of  Colorado, 
obtain  a  judgment  against  the  above  bouuden  W.  E.  Myers 
et  al.for  the  sum  of  seventeen  hundred  and  seven  -^dollars, 
and  seventy-five  dollars  attorneys'  fees  and  costs  of  suit,  from 
which  judgment  the  said  W.  E.  Myers  has  prayed  for  and 
obtained  an  appeal  to  the  court  of  appeals  of  said  state  of 
Colorado. 

" '  Now  if  the  said  W.  E.  Myers  et  al.  Bhall  duly  prosecute 
said  appeal,  and  shall  moreover  pay  the  amount  of  the  said 
judgment,  costs,  interests  and  damages,  rendered  and  to  be 
rendered  against  the  said  W.  E.  Myers  et  al.  in  case  the  said 
judgment  shall  be  affirmed  in  the  said  court  of  appeals,  then 
the  above  obligation  to  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect. 

" '  (Signed)  W.  E.  Myers,      (Seal) 

» '  R.  A.  Long,        (Seal).' 
"  3.  That  the  said  W.  E.  Myers  has  failed  to  prosecute 
said  appeal,  and  has  failed  to  pay  the  amount  of  said  judg- 
ment, costs,  interest,  and  damages,  and  on,  to  wit,  the  twenty- 
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eighth  day  of  January,  A.  D.  1892,  proceedings  were  had  in 
the  said  court  of  appeals  by  which  said  appeal  was  dismissed 
and  a  remittitur  was  issued  to  the  said  district  court  of  Arap- 
ahoe county,  and  that  said  judgment  is  still  due  and  unpaid 
to  the  damage  of  the  plaintiff  in  the  sum  of  three  thousand 
dollars  («8,000). 

"  Wherefore,  the  plaintiff  demands  judgment  against  the  said 
defendant  in  the  sum  of  three  thousand  dollar's  (48,000), 
for  the  costs  of  this  action,  and  for  such  other  and  further 
relief  as  to  the  court  shall  seem  proper." 

The  defendant  for  answer  to  the  amended  complaint  herein, 
"  denies  that  the  said  Myers  failed  to  prosecute  said  appeal 
mentioned  in  said  complaint ;  but  defendant  avers  that  said 
appeal  was  duly  prosecuted,  and  that  there  was  no  judgment 
rendered  or  to  be  rendered  against  the  said  Myers  in  the  said 
court  of  appeals,  and  that  the  said  judgment  theretofore  ren- 
dered by  the  district  court  was  not  affirmed  by  the  court  of 

appeals.     Court  of  appeals have  all  been  paid  by 

the  aaid  defendant. 

"  Wherefore,  defendant  asks  that  said  suit  be  dismissed  at 
the  cost  of  the  said  plaintiff." 

Mr.  J.  P.  Beocktvat  and  Mr.  Robert  Given,  for  ap- 
pellant. 

Messrs.  O'Donnell  &  Decker,  for  appellee. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  condition  of  the  bond  is  that  the  appeal  shall  be  duly 
prosecuted,  and  the  amount  of  the  judgment  of  the  district 
court  paid,  with  costs,  in  case  such  judgment  shall  be  affirmed. 
It  is  alleged  in  the  complaint  that  the  appeal  was  dismissed 
from  the  court  of  appeals,  and  a  remittitur  issued  by  that 
court  to  the  district  court.  Section  397  of  the  code  provides : 
"The  dismissal  of  an  appeal  may,  by  order  of  the  court,  he 
made  without  prejudice  to  another  appeal  or  writ  or  error ; 
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but  unless  another  appeal  or  supersedeas  be  taken  or  allowed 
within  thirty  days  after  such  dismissal,  the  dismissal  of  an 
appeal  or  writ  of  error  shall  operate  as  an  affirmance  of  the 
judgment  of  the  trial  court."  The  complaint,  which  was  not 
filed  until  April  11, 1892,  alleges  that  the  appeal  was  dis- 
missed by  the  court  of  appeals  on  the  28th  day  of  January, 
1892.  It  is  thus  shown  that  more  than  thirty  days  had 
elapsed  after  the  dismissal  of  the  appeal  before  the  bringing 
of  the  present  suit,  and  hence,  by  the  very  terms  of  the  stat- 
ute, the  dismissal  amounted  to  an  affirmance  of  the  judgment 
of  the  district  court,  and  the  liability  of  appellant  upon  his 
bond  attached,  unless  it  appears  that  another  appeal  or  super- 
sedeas was  taken  or  allowed  within  thirty  days  after  such 
dismissal.  It  was  not  necessary  to  allege  in  the  complaint 
that  no  appeal  had  been  taken  within  the  thirty  days,  as  this 
was  a  matter  of  defense  which  should  have  been  pleaded  by 
the  defendant.  Whether  this  appeal  was  duly  prosecuted 
or  not  is  immaterial,  as  it  sufficiently  appears  from  the  plead- 
ings that  the  judgment  of  the  district  court  was  affirmed, 
and  it  would  not,  therefore,  avail  the  defendant  if  it  be  ad- 
mitted that  he  prosecuted  the  appeal  with  due  diligence- 
It  is  contended  that  section  S97  of  the  code  has  no  appli- 
cation to  the  court  of  appeals.  This  contention  is  based 
upon  two  propositions :  First,  that  the  act  creating  the  court 
of  appeals  does  not  in  terms  attempt  to  make  the  section 
applicable  in  cases  appealed  to  that  court ;  and,  second,  that 
if  it  does  so  attempt,  the  statute  is  in  violation  of  section  24 
of  article  5  of  the  state  constitution  : 

"  Section  24.  No  law  shall  be  revived,  or  amended,  or  the 
provisions  thereof  extended  or  conferred  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revived,  amended,  ex- 
tended or  conferred,  shall  be  reenacted  and  published  at 
length." 

A  conclusive  answer  to  the  first  proposition  is  to  be  found 
in  the  act  creating  the  court  uf  appeals.  This  act  was  passed 
for  the  purpose  of  relieving  the  overburdened  docket  of  this 
court.     The  first  section  of  the  act  limits  the  right  of  this 
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court  to  review  the  final  judgments  of  inferior  courts  in  cer- 
tain cases.  Section  2  creates  the  court  of  appeals.  Section 
3  provides  for  the  appointment  of  the  judges.  Section  4  for 
the  jurisdiction  of  that  court,  and  contains,  inter  alia,  the 
following  clause :  "  Writs  of  error  from,  or  appeals  to,  the 
court  of  appeals  shall  lie  to  review  final  judgments,  within 
the  same  time  and  in  the  same  manner  as  is  now  or  may  here- 
after be  provided  by  law  for  such  reviews  by  the  supreme 
court."  Section  5  makes  provision  for  the  transfer  of  certain 
cases  from  the  supreme  court  to  the  court  of  appeals;  and 
section  6  requires  the  court  of  appeals  to  adopt  rules,  but 
that  the  same  shall  be  similar  to  the  rules  of  the  supreme 
court,  so  far  as  practicable.  These  sections  of  the  act  show 
beyond  controversy  that  it  was  the  intention  of  the  legisla- 
ture to  provide  a  practice  for  the  court  of  appeals  similar  to 
the  practice  in  the  supreme  court.  This  conclusion  also  finds 
support  in  those  provisions  of  the  act  which  allow  certain  cases 
to  be  transferred  from  the  supreme  court  to  the  court  of  ap- 
pals, and  certain  other  cases  to  be  transferred  from  the  court 
of  appeals  to  the  supreme  court.  This  transfer  of  cases  from 
one  court  to  the  other  presents  of  itself  a  strong  argument  in 
favor  of  the  uniformity  of  practice  contended  for  by  appellee- 
Is  the  act  inconsistent  with  section  24  of  article  5  of  the 
constitution  ?  The  section  is  a  part  of  the  Code  of  Civil 
Procedure  of  the  state  of  Colorado,  entitled,  "An  Act  for  Au 
Act  to  Provide  a  Code  of  Procedure  in  Civil  Actions  fur 
Courts  of  Record  in  the  State  of  Colorado,  and  to  Repeal 
All  Acts  Inconsistent  Therewith."  The  act  contains  445 
sections,  and  is  the  general  law  of  this  state  governing  prac- 
tice in  civil  cases.  If  appellant's  contention  be  sustained, 
then,  everj-  time  a  new  court  is  created,  the  entire  code  must 
of  necessity  be  reenacted  to  make  it  operative  in  such  court, 
and  our  already  cumbersome  statutes  would  be  increased  in 
volume  until  it  would  be  difficult  to  ascertain  the  law  upon 
a  given  subject.  Certainly  this  ought  not  to  be  required,  if, 
under  any  reasonable  construction,  a  different  conclusion  can 
be  reached. 

Vol.  xxi — 8 
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If  the  question  were  a  new  one  in  this  state,  the  hardship 
and  expense  that  would  result  from  such  a  conclusion  should 
be  given  weight ;  a  fortiori  must'  importance  be  given  to 
this  in  view  of  the  fact  that  a  contrary  construction  has  been 
indulged  by  the  legislative  and  executive  departments  from 
the  inception  of  the  state  government,  aud  the  practice  sanc- 
tioned by  repeated  decisions  of  this  court.  To  now  reverse 
this  practice  would  destroy  the  efficiency  of  many  of  our 
courts,  and  unsettle  judgments  that  have  up  to  this  time 
been  accepted  without  question. 

The  argument  of  counsel  in  this  case  is  the  same  as  that 
made  by  him  in  the  case  of  Denver  Circle  R.  Co.  v.  Neater, 
10  Colo.  403.  The  court  then  went  into  an  elaborate  dis- 
cussion of  the  subject,  the  purpose,  object  and  meaning  of 
the  constitutional  provision,  in  an  endeavor  to  show  that  the 
position  of  counsel  was  not  supported  by  sound  reason  aud 
found  no  indorsement  in  the  adjudicated  cases.  It  would 
be  idle  to  repeat,  and  of  no  benefit  to  attempt  to  enlarge 
upon  the  reasons  advanced  by  Chief  Justice  Beck,  the  writer 
of  the  opinion  in  the  former  case. 

The  doctrine  in  that  case  was  not  entirely  new  in  this  state, 
as  it  had  previously  received  the  sanction  of  this  court  in  re- 
sponse to  a  legislative  question.  In  re  Conatitutionality  of 
Howie  BUI  No.  158,  9  Colo.  626. 

The  constitution  of  the  shite  of  New  York  contains  a  pro- 
vision in  effect  the  same  as  the  provision  invoked  in  this 
case.  It  reads :  "  No  act  shall  be  passed  which  shall  provide 
that  any  existing  law  or  any  part  thereof  shall  be  made  or 
deemed  a  part  of  said  act,  or  which  shall  enact  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  applicable,  except  by 
inserting  it  in  such  act."  Section  17,  article  3,  Constitution 
of  New  Tork.  The  court  of  appeals  of  that  state,  in  the 
case  of  People  rx  rel.  Commimonera  v.  Banks,  67  N.  T.  568, 
say : 

"  Reference  is  made  to  such  laws,  not  to  affect  or  qualify 
the  substance  of  the  legislation  or  vary  the  terms  of  the  act, 
but  merely  for  the  formal  execution  of  the  law. 
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"It  would  be  a  serious  evil  to  compel  the  engrafting  upon 
and  embodying  in  every  act  of  the  legislature  all  the  forms 
and  the  details  of  practice  which  may  be  necessarily  resorted 
to  to  carry  any  one  statute  into  effect,  when  the  same  proceed- 
ings are  provided  for  by  the  general  statutes  of  the  state,  and 
are  applicable  to  hundreds  of  other  cases,  and  with  which 
the  legislators  may  be  supposed  to  be  reasonably  familiar. 
This  objection,  we  think,  not  available  to  the  defendant." 

The  same  conclusion  was  reached  in  the  matter  of  Appli- 
cation of  The  Union  Ferry  Company,  98  N.  Y.  139. 

The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 


Wilson  et  al.  v.  Bates. 


Law  or  the  Case. 

Matters  decided  by  the  court  upon  a  first  review  are  Dot  open  to  ques- 
tion upon  a  second  appeal  or  writ  of  error. 

Error  to  the  District  Court  of  El  Pato  County. 

Mr.  Hugh  Bdtleb,  for  plaintiffs  iu  error. 

Mr.  W.  T.  Hughes,  Mr.  L.  C.  Rockwell  and  Mr. 
George  N.  Hukd,  for  defendant  in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  case,  so  fur  as  it  involved  the  rights  and  interests  of 
the  respective  parties  to  the  capital  stock  of  The  Woodmas 
of  Alston  Mining  Company,  which  constitute  the  real  subject- 
matter  of  the  litigation,  was  considered  by  this  court  on  an 
appeal  from  a  judgment  of  the  district  court  of  El  Paso 
county  in  favor  of  plaintiffs  in  error,  rendered  June  26, 1886. 
Upon  that  review,  after  an  exhaustive  examination  of  the 
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evidence  and  a  thorough  discussion  of  the  law  applicable  to 
the  facta  established  thereby,  these  rights  were  settled  and 
determined.  The  judgment  of  the  district  court  was  reversed 
and  the  cause  remanded,  with  directions  to  that  court  to  enter 
judgment  in  conformity  with  the  views  therein  expressed, 
and  to  proceed  to  an  accounting  between  the  parties. 

On  the  31st  day  of  July,  1890,  such  decree  was  entered 
by  the  district  court,  and  the  cause  was  referred  to  a  notary 
public  to  take  and  report  evidence  for  the  purpose  of  such 
accounting.  Final  judgment  was  rendered  upon  the  evi- 
dence so  taken  on  the  14th  day  of  July,  1893.  To  review 
this  judgment  and  the  decree  rendered  July  31,  1890,  the 
defendants  prosecute  this  writ  of  error. 

The  questions  presented  by  the  first  six  assignments  of 
error,  and  to  which  much  of  the  very  able  argument  of  coun- 
sel for  plaintiffs  in  error  is  directed,  are  not  open  for  consid- 
eration upon  this  review,  having  been  fully  considered  and 
settled  in  the  opinion  rendered  upon  the  former  appeal,  and 
reported  in  14  Colo.  140. 

By  these  assignments  it  is  sought  to  again  put  in  issue 
the  interest  of  defendant  in  error  to  any  part  of  the  capital 
stock,  and  her  right  to  carry  out  and  complete  the  contract 
of  her  husband,  George  0.  Bates,  and,  upon  performance 
thereof,  to  share  in  the  surplus,  if  any  there  should  be,  after 
an  accounting.  In  the  former  opinion  the  learned  commis- 
sioner, speaking  for  the  court,  said : 

"The  contract  being  a  valid  one,  and  sustained  by  suffi- 
cient consideration,  and  having  been  entered  into  prior  to 
the  purchase,  it  necessarily  follows  that,  when  Gwynn  and 
Moynahan  conveyed  their  title  to  A.  H.  and  R.  W.  Wilson, 
the  property  was  acquired  charged  with  a  trust  of  which  the 
three  parties  to  the  precedent  agreement  were  beneficiaries. 
The  subject  of  the  trust  was  the  property  in  controversy. 
The  terms  of  the  trust  were  settled  by  the  contract.  The 
rights  of  the  beneficiaries  to  participate  in  the  proceeds  of 
the  mines  were  dependent  upon  the  performance  of  their 
several  undertakings.     Before  Bates  could  participate  in  the 
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proceeds  of  the  property,  the  defendants  were  entitled  to  re- 
ceive the  entire  amount  of  money  which  they  had  advanced 
to  pay  the  purchase  price.  When  that  Bum  bad  been  real- 
ized by  them,  Bates  was  entitled  to  be  reimbursed  for  the 
expenditure  made  by  him  in  and  about  obtaining  the  patents 
and  the  satisfaction  of  the  trust  deed.  The  performance  of 
these  undertakings,  however,  were  none  of  them  to  be  con- 
ditions precedent  to  the  acquisition  of  an  interest  in  the 
enterprise.  If,  by  the  operation  of  the  mines,  a  sufficient 
amount  was  realized  to  pay  the  amount  advanced  by  the 
Wilsons,  as  cash  payments,  and  the  balance  of  the  purchase 
price  as  it  became  due,  they  were  clearly  entitled  to  make 
that  application.  If,  after  the  payment  of  those  sums,  there 
remained  sufficient,  of  the  net  proceeds  to  pay  the  expense  of 
obtaining  patents  and  the  payment  of  the  McBride  trust  deed, 
then  Bates  became  entitled  to  such,  proceeds.  *  *  *  Perform- 
ance of  the  several  covenants  and  agreements  made  by  them 
was  not  a  condition  precedent,  but  a  condition  subsequent,  to 
the  acquisition  of  an  interest  in  the  enterprise.  It  was  a 
condition  which  did  not  affect  the  legal  title  of  the  parties, 
but  their  light  to  enjoy  the  equitable  interest  and  benefits 
of  the  estate  created  by  the  contract.  The  agreement  was 
not  in  the  nature  of  a  contract  by  the  Wilsons  to  sell  and 
convey  to  Bates  an  interest,  in  the  property.  Bates  acquired 
the  interest  as  soon  as  the  property  was  purchased  pursuant 
to  the  contract."  And  in  conclusion  directed  a  decree  which 
should  contain,  among  other  things,  the  following:  "Such 
decree  should  be  so  framed  as  to  restrain  defendants  from 
interfering  with  plaintiff  in  the  exercise  of  her  right  as  a 
stockholder  of  the  defendant  corporation,  or  from  preventing 
her  from  making  application  for  patents,  in  the  name  of 
and  through  the  corporate  organization,  and  should  require 
defendants,  as  officers  of  that  company,  to  execute  all  papers 
necessary  in  that  behalf.  It  should  provide  for  an  account- 
ing between  the  parties,  upon  which  accounting,  among  other 
matters,  all  sums  expended  by  defendants  in  the  purchase  of 
the  property  should  be  allowed,  including  the  amount  paid 
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to  redeem  from  the  sale  under  the  foreclosure  decree;  also 
all  sums  expended  in  the  operation  and  development  of  the 
property.  The  amount  paid  by  complainant  to  secure  the 
certificate  of  sale  should  be  allowed  to  her,  unless  already 
returned.  The  decree  should  also  provide  that,  after  United 
States  patents  have  been  obtaiued,  nil  sums  necessarily  ex- 
pended by  Bates  in  his  lifetime  in  that  behalf  should  be 
allowed  to  complainant;  that  all  further  sums  necessarily 
expended  in  obtaining  the  patents  be  charged  against  the 
interest  of  complainant ;  and  that,  after  such  accounting,  the 
net  proceeds  of  the  property  be  divided  between  the  parties 
according  to  their  respective  interests  in  the  capital  stock 
of  the  defendant  corporation, — the  interest  of  complainant 
being  one  third  and  that  of  defendants  two  thirds." 

The  court  herein  clearly  recognizes  the  right  of  defendant 
in  error  to  complete  and  carry  out  the  contract  of  George  C 
Bates,  and  decides  that  anon  the  performance  of  his  under- 
takings she  shall  be  entitled  to  participate  in  the  proceeds  of 
the  property.  The  court  below,  in  its  final  decree,  finds  and 
adjudges  that,  at  the  time  of  the  taking  of  the  evidence  upon 
the  accounting,  she  had  complied  with  and  performed  these 
conditions.  Her  right,  therefore,  to  one  third  of  the  capital 
stock  of  the  company,  and  to  the  profits  accraing  thereon, 
cannot  be  further  questioned  by  plaintiffs  in  error. 

The  further  assignments  of  error  refer  to  the  disallowance 
of  numerous  items  claimed  by  plaintiffs  in  error,  and  to  the 
allowance  of  certain  amounts  iu  favor  of  defendant  in  error, 
by  the  court  below,  upon  the  accounting  between  the  parties. 
We  deem  it  unnecessary  to  notice  in  detail  the  various  items 
thus  questioned,  since,  from  a  careful  reading  of  the  evidence, 
we  are  satisfied  that  the  conclusions  arrived  at  by  the  court 
below  are  just  and  equitable  between  the  parties ;  and  we  are 
clearly  of  the  opinion  that  neither  upon  these  assignments, 
nor  upon  the  cross  errors  assigned  by  defendant  in  error, 
should  the  final  judgment  of  the  court  below  be  disturbed. 
The  judgment  is  accordingly  affirmed. 

Affirmed. 
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1.  Cohstitutional  Lav.  tl   Hg 
The  sixth  amendment  to  the  constitution  of  the  United  States  Is  limited    Wl    «X> 

la  its  application  to  trials  in  federal  courts  of  parties  charged  with 
a  violation  of  federal  law*. 

2.  Saw. 

Oar  constitution  permits,  tinder  some  circumstances,  the  taking  of  a 
deposition  on  part  of  the  prosecution  in  a  criminal  case  and  its  in- 
troduction against  the  accused  upon  final  trial,  but  provisions  of 
this  character  most  be  followed  in  all  substantial  particulars,  or 
the  deposition  will  not  be  permitted  to  be  read  to  the  jury. 

3.  Practice  in  Criminal  Casks — Deposition*— Notice. 

The  time  and  place  of  taking  a  deposition  In  a  criminal  case  mast  be 
fixed  by  the  magistrate  and  notice  thereof  must  emanate  from  that 

4.  Sake — Waives. 

If,  although  the  notice  to  take  a  deposition  emanated  from  one  without 
authority,  the  defendant's  counsel  appeared  and  cross-examined  the 
witness,  all  defects  In  the  manner  of  issuance  and  service  of  the 
notice  will  be  considered  as  waived. 

5.  Evidence— Impeachment. 

A  witness  cannot  be  impeached  by  showing  that  he  has  made  state- 
ments at  other  times  inconsistent  with  Ms  testimony,  unless.*  foun- 
dation be  first  laid  by  interrogating  him  as  to  whether  or  not  he  has 
made  such  statements.  The  fact  that  his  testimony  wan. taken  by 
deposition  does  not  change  the  rule. 

Error  to  the  Dittrict  Court  of  Arapahoe  County. 

Plaintiff  in  error  was  tried  in  the  district  court  of  Arap- 
ahoe county  upon  an  indictment  for  the  larceny  of  a  check 
of  the  value  of  $5,000  from  one  Adam  Hjovth,  lit  a  second 
count  he  was  charged  with  larceny  as  bailee.  He  was  con- 
victed of  the  crime  of  larceny  and  sentenced  accordingly. 
To  review  the  judgment,  he  brings  the  case  here  upon  writ 
of  error.  The  following  provisions  of  the  bill  of  rights  of 
the  state  of  Colorado,  and  of  the  statutes,  aie  referred  to  in 
the  opinion : 
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Article  2,  constitution : 

"Sec.  16.  That  in  criminal  prosecutions  the  accused  shall 
have  the  right  to  appear  and  defend  in  person  and  by  coun- 
sel; to  demand  the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to  face ;  to  have  process 
to  compel  the  attendance  of  witnesses  in  his  behalf,  and  a 
speedy  public  trial  by  an  impartial  jury  of  the  county  or  dis- 
trict in  which  the  offense  is  alleged  to  have  been  committed. 

"  Sec.  17.  That  no  person  shall  be  imprisoned  for  the  pur- 
pose of  securing  his  testimony  in  any  case  longer  than  may 
be  necessary  in  order  to  take  his  deposition.  If  he  can  give 
security  he  shall  be  discharged ;  if  he  cannot  give  security, 
his  deposition  shall  be  taken  by  some  judge  of  the  supreme, 
district  or  county  court,  at  the  earliest  time  he  can  attend, 
at  some  convenient  place  by  him  appointed  for  that  purpose, 
of  which  time  and  place  the  accused  and  the  attorney  prose- 
cuting for  the  people,  shall  have  reasonable  notice.  The 
accused  shall  have  the  right  to  appear  in  person  and  by 
counsel.  If  he  have  no  counsel,  the  judge  shall  assign  him 
one  in  that  behalf  only.  On  the  completion  of  such  exami- 
nation the  witness  shall  be  discharged  on  his  own  recogni- 
sance, entered  into  before  said  judge,  but  such  deposition 
shall  not  be  used,  if,  in  the  opinion  of  the  court,  the  personal 
attendance  of  the  witness  might  be  procured  by  the  prosecu- 
tion, or  is  procured  by  the  accused.  No  exception  shall  be 
taken  to  such  deposition  as  to  matters  of  form." 

Aeteof  1889,  p.  475: 
"  An  Act  to  Secure  the  Attendance  of  Witnesses  in 
Criminal  Cases,  and  to  Provide  tor  the  Taking 
of  Bonds  in  That  Behalf,  or  for  Taking  the 
Depositions  of  Sdch  Witnesses. 
"Section  1.  Whenever,  in  the  opinion  of  the  district  attor- 
ney or  the  defendant,  it  is  necessary  or  advisable  that  the 
testimony  of  witnesses  on  behalf  of  the  state  or  defendant 
shall  be  secured  upon  the  examination  of  any  criminal  accu- 
sation or  indictment,  the  district  attorney  or  defendant  may 
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give  notice  to  the  clerk  of  the  district  or  county  court,  who 
may  issue  an  order  to  bring  before  him  any  such  witness, 
who  shall  give  bond  for  hit)  appearance  as  a  witness  at  such 
trial  in  the  sum  of  rive  hundred  dollars.  If  the  person  so 
ordered  neglects  or  refuses  to  appear,  or  to  give  bond  in  the 
manner  required,  such  magistrate  or  coroner  may  issue  a 
warrant  of  commitment  against  him,  and  he  shall  be  confined 
in  the  county  jail  thereunder  until  his  depositions  can  be 
taken,  as  provided  by  law. 

"Sec.  2.  In  case  any  person  shall  be  committed  to  jail 
under  the  provisions  of  the  foregoing  section,  his  deposition 
shall  be  taken  by  some  judge  of  the' supreme,  district  or 
county  court  within  five  days,  at  some  convenient  place  by 
him  appointed  for  that  purpose,  of  which  time  and  place  the 
accused  and  the  attorney  prosecuting  for  the  people  shall 
bave  reasonable  notice.  The  accused  shall  have  the  right  to 
appear  in  person  and  by  counsel.  If  lie  has  no  counsel,  the 
judge  shall  assign  him  one  in  that  behalf  only.  On  the  com- 
t  pletion  of  such  examination,  the  witness  shall  be  discharged 
on  his  own  recognisance,  entered  into  before  said  judge. 

"Sec.  8.  Any  deposition  taken  in  pursuance  of  the  pro- 
visions of  this  act  may  be  offered  and  read  in  evidence  upon 
any  trial  of  the  accused  upon  a  criminal  charge,  wherein 
the  facts  testified  to  in  such  deposition  are  relevant  or  mate- 
rial, and  no  exception  shall  be  allowed  to  such  deposition 
as  to  matters  of  form  ;  Provided,  That  such  deposition  shall 
not  be  used  if,  in  the  opinion  of  the  court,  the  personal  attend- 
ance of  the  witness  might  be  procured  by  the  prosecution  or 
is  procured  by  the  accused." 

Mr.  E.  B.  Cronkhite,  Mr.  O.  S.  Barton,  Mr.  W.  H. 
Davis  and  Mr.  Morgan  Edgar,  for  plaintiff  in  error. 

The  Attorney  General,  Mr.  H.  T.  Sale,  Mr.  F.  P. 
Secor  and  Mr.  Thomas  Ward,  for  the  People. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 
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Some  months  prior  to  the  trial  in  the  district  court,  but 
after  the  indictment  was  presented  in  this  case,  the  deposi- 
tion of  one  A.  S.  Uultn  was  taken  at  the  instance  of  the  pros- 
ecution, and  allowed  to  be  introduced  in  evidence  over  the 
defendant's  objections  upon  the  final  trial.  Error  is  assigned 
upon  the  ruling  of  the  district  court  admitting  this  deposition, 
and  this  raises  the  principal  question  in  the  case. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  the  ad- 
mission of  this  deposition  was  in  violation  of  the  sixth  amend- 
ment to  the  constitution  of  the  United  States,  and  of  the 
sixteenth  section  of  the  bill  of  rights  of  the  state  of  Colorado, 
and  that  it  was  taken  without  reasonable  notice  to  the  ac- 
cused. In  so  far  as  the  objection  to  the  use  of  the  deposition 
is  based  upon  the  right  secured  to  an  accused  in  criminal 
prosecutions  by  the  sixth  amendment  to  the  constitution  of 
the  United  States,  it  is  sufficient  to  say  that  this  clause,  as 
interpreted  by  the  federal  courts,  is  limited  in  its  application 
to  trials  in  the  federal  courts  of  parties  charged  with  a  viola- 
tion of  the  constitution  of  the  United  States  or  of  the  laws, 
of  congress.  Barron  v.  Baltimore,  7  Pet.  243 ;  Wither*  v. 
Buckley,  20  How.  84 ;  United  States  v.  Cruikthank,  92  U.  S. 
542 :  Walker  v.  Sauvinet,  92  U.  S.  90  ;  The  People  v.  Fiih,  125 
N.  Y.  186. 

The  question  may  therefore  be  considered  without  refer- 
ence to  the  constitution  of  the  United  States.  Coining,  then, 
to  the  bill  of  rights  of  the  state  of  Colorado,  we  find  that  the 
section  granting  to  an  accused  the  right  to  meet  the  witnesses 
against  him  face  to  face  is  immediately  followed  by  a  pro- 
vision permitting  the  taking  of  depositions  to  be  used  upon 
the  trial,  under  certain  defined  limitations.  These  provisions, 
being  a  part  of  the  same  instrument,  must  be  construed 
in  pari  materia,  and  when  so  construed  no  doubt  can  be 
entertained  that  in  this  state,  at  least-,  there  is  constitutional 
sanction  for  the  taking  of  a  deposition  on  the  part  of  the 
prosecution  and  the  introduction  of  the  same  against  the 
accused  upon  final  trial,  under  some  circumstances. 

In  order  to  give  effect  to  this  constitutional  provision,  the 
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legislature  of  1889  passed  an  act  entitled  "  An  Act  to  Secure 
the  Attendance  of  Witnesses  in  Criminal  Cases,  and  to  Pro- 
ride  for  the  Taking  of  Bonds  in  That  Behalf,  or  for  Taking 
the  Depositions  of  Such  Witnesses."  This  statute,  which 
will  be  found  in  the  statement  preceding  this  opinion,  pro- 
vides, in  the  first  section,  that  whenever  the  district  attorney 
or  the  defendant  deem  it  necessary  or  advisable  that  the  tes- 
timony of  a  witness  shall  be  secured,  notice  may  be  given  to 
the  clerk  of  the  district  or  county  court,  who  may  issue  an 
order  to  bring  before  him  any  such  witness.  The  clerk  is 
also  authorized  to  require  the  witness  to  give  bond  in  the 
sum  of  $500,  and,  upon  his  refusal  to  do  so,  the  magistrate 
may  issue  a  warrant  of  commitment  against  him,  and  the 
witness  shall  be  confined  in  the  county  jail  thereunder,  until 
his  deposition  can  be  taken.  Section  2  follows  closely  the 
language  of  section  17  of  the  bill  of  rights.  It  provides  that 
in  case  any  person  shall  be  committed  to  jail  under  the  pro- 
visions of  the  foregoing  section,  his  deposition  shall  be  taken 
by  some  judge  of  the  supreme,  district  or  county  court,  within 
five  days,  at  some  convenient  place  by  him  appointed  for  that 
purpose,  of  which  time  and  place  the  accused  and  the  attor- 
ney prosecuting  for  the  people  shall  have  reasonable  notice. 

It  requires  no  argument  to  show  that  provisions  of  this 
character,  being  an  exception  to  the  general  rule  of  evidence 
in  criminal  cases  requiring  the  prosecution  to  confront  the 
accused  upon  final  trial  with  the  witnesses  against  him,  deal 
with  one  of  the  most  sacred  rights  of  the  individual,  and 
must  be  followed  in  all  substantial  particulars,  or  the  depo- 
sition will  not  be  permitted  to  be  read  to  the  jury.  Rice  on 
Evidence,  vol.  8,  chap.  88 ;  The  People  v.  Morine,  54  Cal. 
575 ;  The  People  v.  Mitchell,  64  Cal.  85. 

It  will  be  noticed  that  section  1  of  the  act  requires  a  notice 
to  be  given  to  the  clerk  by  the  district  attorney  or  defendant 
desiring  a  deposition  to  be  taken,  while  section  2  prescribes 
a  notice  of  the  time  and  place  to  be  served  upon  the  accused 
and  the  attorney  prosecuting  for  the  people,  which  notice 
shall  be  reasonable.     We  think  it  is  clearly  the  intention  of 
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these  provisions  that  the  time  and  place  should  be  designated 
by  the  magistrate,  and  that  the  notice  of  taking  the  deposi- 
tions should  emanate  from  that  officer.  Certainly  the  time 
is  to  be  appointed  by  the  magistrate  and  the  reasonable  char- 
acter of  the  notice  is  to  be  determined  by  him,  and  the  fact 
that  both  the  accused  and  the  attorney  prosecuting  for  the 
people  are  to  be  notified  of  such  time  and  place  shows,  when 
read  in  connection  with  the  context,  that  the  notice  must 
originate  with  the  magistrate.  The  district  attorney,  and 
not  the  court,  fixed  both  the  time  and  place  for  taking  the 
deposition,  while  the  only  notice  served  emanated  from  the 
district  attorney,  and  was  signed  by  him.  It  was  received 
by  the  defendant  some  time  during  the  29th,  and  by  it  he 
was  advised  that  the  deposition  of  Dulin  would  be  taken  at 
ten  o'clock  the  next  morning,  at  the  district  court  room  in 
the  courthouse  of  Arapahoe  county.  The  time  allowed  was 
very  short,  and,  as  we  have  shown,  the  district  attorney,  in 
fixing  the  time  and  place,  was  acting  without  authority  of 
law,  and  the  accused  was  under  no  obligation  to  respond  to 
the  notice,  and,  if  he  or  his  counsel  had  not  appeared,  Duliu's 
testimony  could  not  have  been  used  against  the  defendant 
at  the  trial. 

When  the  case  was  originally  presented  to  us,  it  was  made 
to  appear  that  the  defendant's  attorney  had  entered  a  special 
appearance  for  the  purpose  of  protesting  against  the  taking 
of  the  deposition,  and  counsel  for  the  state,  as  well  as  the 
court,  overlooked  the  fact  that,  although  notice  was  given 
that  counsel  desired  to  appear  solely  for  the  purpose  of  pro- 
testing against  the  taking  of  the  deposition  on  constitutional 
grounds,  when  this  protest  was  overruled  he  remained  and 
cross-examined  the  witness  fully  upon  all  pertinent  points 
brought  out  upon  the  direct  examination.  It  is  true  the 
defendant  did  not  appear  in  person,  and  it  is  equally  true 
that  the  magistrate  was  without  power  to  compel  his  attend- 
ance, but  he  elected  to  stay  away  and  entrust  his  case 
to  counsel.  The  counsel  selected  was  among  the  ablest  at 
this  bar,  and  in  every  way  qualified  to  protect  the  interests 
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of  the  defendant.  He  subjected  the  witness  to  a  search- 
ing cross-examination,  and  had  the  benefit  of  that  cross- 
examination  before  the  jury  at  the  final  trial.  In  view  of 
these  circumstances,  the  form  and  manner  of  giving  notice 
is  immaterial,  and  we  are  now  clearly  of  the  opinion  that  the 
defendant  had  every  benefit  that  could  have  accrued  to  him 
by  the  fullest  notice,  and  that  he  has  waived  all  defects  in 
the  manner  of  the  issuance  or  service  of  notice  upon  him. 
Elliott  on  Appellate  Procedure,  sees.  290,  291. 

At  the  trial  it  was  sought  to  impeach  the  evidence  of  the 
witness  Dulin  by  showing  that  at  other  times,  before  and 
after  his  deposition  was  taken,  he  had  made  statements  con- 
trary to  those  contained  in  the  deposition.  This  offer  of 
proof  on  the  part  of  the  defendant  was  rejected  by  the  court, 
for  the  reason  that  the  proper  foundation  had  not  been  laid 
for  it,  the  attention  of  the  witness  Dulin  while  upon  the 
stand  not  having  been  called  to  these  alleged  contradictory 
statements,  and  he  having  had  no  opportunity  to  explain  or 
deny  the  same.  Counsel  concede  the  general  rule  to  be  that 
a  witness  cannot  be  impeached  by  showing  that  he  has  made 
statements  at  other  times  inconsistent  with  his  testimony, 
unless' a  foundation  be  first  laid  by  interrogating  the  witness 
himself  as  to  whether  or  not  he  has  made  such  statements. 
This  rule  is  of  almost  universal  application.  It  is  founded 
upon  the  soundest  principles,  and  supported  by  the  great 
weight  of  English  and  American  authority.  The  reasons 
given  for  the  rule  are  that  justice  requires  that  the  attention 
of  the  witness  should  be  first  called  to  the  subject,  in  order 
that  he  may  explain  or  deny  the  alleged  contradictory  state- 
ments, and  be  given  an  opportunity  upon  "a  reexamination 
to  explain  the  nature,  circumstances,  meaning  and  design  of 
what  he  is  proved  elsewhere  to  have  said."  1  Greenleaf  on 
Evidence  (14th  ed.),  sec.  462. 

This  case  is  urged,  however,  as  falling  without  the  rule, 
for  the  reason  that  the  statements  claimed  to  have  been  made 
by  the  witness  were  made,  some  of  them,  after  the  deposi- 
tion had  been  taken,  and  at  a  time  when  it  was  too  late  to 
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lay  the  foundation  for  their  in  traduction,  while  others,  although 
made  before,  were  not  known  to  counsel  until  after  the  wit- 
ness had  been  examined.  Similar  claims  have  been  advanced 
from  time  to  time  in  other  jurisdictions,  but  the  courts  have 
with  great  unanimity  declared  against  them.  The  few  cases 
in  which  a  contrary  doctrine  has  been  held  cannot  be  consid- 
ered as  sufficient  authority  to  destroy  the  rule  or  weaken  the 
force  of  the  principles  upon  winch  it  is  based.  "The  fact 
that  one  party  has  lost  the  power  of  contradicting  his  adver- 
sary's witness  is  really  no  greater  hardship  to  him  than  the 
fact  that  his  adversary  has  lost  the  opportunity  of  recalling 
his  witness  aud  explaining  his  testimony  would  be  to  him. 
There  is  quite  as  much  danger  of  doing  injustice  to  one  party 
by  admitting  such  testimony  as  to  the  other  by  excluding  it. 
The  respective  advantages  and  disadvantages  of  a  relaxation 
of  the  rule  are  so  problematical  that  courts  have,  with  great 
uniformity,  refused  to  recognize  the  exception."  Mattox  v. 
United  State*,  156  U.  S.  287  ;  Stacy  et  at.  v.  Graham,  14  N.  Y. 
492 ;  Unit  et  at.  v.  Charlton's  Admr.  et  al.,  12  Gi  at.  484. 

The  opinion  in  Mattox  v.  United  States,  supra,  contains  an 
able  and  exhaustive  review  of  the  authorities  upon  the  ques- 
tion. The  exception  there  and  here  claimed  was  held  to 
have  been  rightfully  denied  in  that  case,  although  the  defend- 
ant was  upon  trial  for  a  capital  offense,  which  trial  resulted 
in  his  conviction  and  sentence.  We  fully  concur  with  the 
reasoning  of  the  majority  of  the  court  in  that  case,  and  hold 
in  this  case  that  the  evidence  of  the  witnesses  Coryell  and 
Masterson,  sought  to  be  introduced  fur  the  purpose  of  show- 
ing that  the  witness  Dulin  had  made  statements  out  of  court 
contradicting  or  differing  from  his  deposition,  was  properly 
rejected,  as  no  foundation  had  been  laid  for  the  introduction 
of  such  evidence. 

Upon  a  careful  review  of  the  record,  we  are  satisfied  that 
the  defendant  has  bad  a  fair  and  impartial  trial.  The  ver- 
dict is  fully  warranted  by  the  evidence.  The  jury  were  fully 
and  fairly  instructed  upon  the  law  applicable  thereto,  and  no 
sufficient  reason  has  been  shown  why  the  judgment  of  the 
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district  court  should  not  be  carried  out.  It  will  therefore  be 
affirmed,  and  the  prisoner  remanded  to  the  custody  of  the 
warden  of  the  state  penitentiary,  in  order  that  he  may  serve 
out  the  unexpired  term  of  his  sentence. 

Judgment  affirmed. 


IETTS 
\m  478 

The  German  Insurance  Company  op  Freeport,  Iltj-  |}J,]jj 

hois,  v.  Hayden  et  al. 


1.  Insurance — Construction  of  Contracts, 

When  a  clause  la  a  contract  of  Insurance  is  susceptible  of  two  construc- 
tions, that  one  will  be  adopted  which  is  more  favorable  to  the 
assured;  but  when  the  language  of  the  contract  is  clear  and  unam- 
biguous, its  effect  cannot  be  destroyed  by  construction. 

2.  Public  Lands —  Jurisdiction  op  Land  Officers. 

The  decision  of  the  officers  of  the  land  department  as  to  matters  within 
their  jurisdiction  is  final  and  conclusive,  In  the  absence  of  fraud. 

3.  Same. 

The  land  department  of  the  government  has  the  right  to  make  neces- 
sary and  reasonable  rules  governing  the  manner  in  which  the  char- 
acter of  the  land  entered  shall  be  made  to  appear,  both  prima  facie 
and  ultimately,  and  If  these  rules  are  not  complied  with,  or  if  it 
appears  that  the  land  is  not  such  as  can  be  entered  under  the  par- 
ticular claim  advanced  to  it,  it  is  not  only  the  province,  but  the 
duty  of  the  laud  department  to  deny  the  entry. 

4.  Insurance. 

In  an  application  for  Insurance,  In  response  to  the  question,  "  What  Is 
yonr  title?"  the  assured  answered  "Good."  The  policy  Issued 
thereon  contained  the  following  stipulation:  "That  if  the  interest 
of  the  insured  in  the  said  property  or  any  part  thereof  now  is  or 
shall  become  any  other  or  less  than  a  perfeot  legal  and  equitable 
title  and  ownership  free  from  all  Ileus  whatever,  except  as  stated 
in  writing  thereon,  if  the  property  be  incumbered  by  a  mortgage 
or  otherwise,  or  if  the  buildings  or  either  of  them  stand  on  land  of 
which  the  assured  has  not  a  perfect  title  then  this  policy  shall  be 
void."  Afterwards  the  entry  which  had  been  approved  by  the 
local  land  officers  was  canceled  by  the  secretary  of  the  interior, 
but  no  notice  of  a  change  of  title  having  been  given  to  the  company, 
held  that  the  company  is  not  liable  to  pay  a  subsequent  loss. 

5.  Insurance — Prior  Insurance. 

A  policy  is  not  avoided  by  the  fact  of  a  prior  insurance  when  such  prior 
insurance  had  lapsed  before  the  issuance  of  the  policy  sued  on. 
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6.  Insurance — Application — Ebtopprl. 

It  appearing  that  the  part  of  the  application  for  insurance  containing 
a  statement  as  to  the  amount  of  Incumbrance  on  the  property  was 
filled  out  by  an  agent  of  the  company,  and  that  he  was  at  the  time 
correctly  informed  as  to  the  amount  of  incumbrance  on  the  prop- 
erty, and  that  the  error  in  the  application  occurred  as  the  result  of 
his  negligence  and  through  no  fault  of  the  assured,  and  that  the 
agent  of  the  company  wrote  this  answer  in  the  printed  form  in  the 
application  without  the  knowledge  of  the  assured,  and  that  the 
proper  facts  having  been  communicated  to  the  agent  at  the  time, 
held,  the  company  is  estopped  to  take  advantage  of  the  falsity  of 
the  answer. 


Appeal  from  the  Diitrict  Court  of  Arapahoe  County. 

Ac: 

:idii 
peals. 


sippeutj  rum  Lite  jjtginvt,  vwurt  vj  jij  upanue   \jvumy. 

Action  upon  fire  insurance  policy.  Trial  to  the  court. 
Findings  and  judgment  for  the  plaintiffs.  Defendant  ap- 
oeals. 


"  The  plaintiffs  complain  of  the  defendant  and  allege: 

"  Firtt.  That  the  defendant  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Illinois. 

"  Second.  That  on  the  fourteenth  day  of  July,  1885,  Clara 
P.  M.  Leonhardy  was  owner  of  a  certain  frame  dwelling 
house  near  the  post  office  in  Riverside,  in  the  county  of 
Chaffee,  state  of  Colorado,  and  of  a  certain  frame  milk  house 
near  said  dwelling  house,  and  in  consideration  of  the  pre- 
mium of  one  hundred  and  fifty  (150)  dollars  paid  to  said  de- 
fendant, the  said  defendant  made,  executed  and  delivered  its 
policy  of  insurance  in  writing,  whereby  it  tecured  said  Clam 
P.  M.  Leonhardy  against  loss  or  damage  by  fire  to  the  amount 
of  four  thousand  eight  hundred  (4,800)  dollars  on  said  dwell- 
ing house,  and  two  hundred  dollars  on  said  milk  house, 
from  the  fourteenth  day  of  July,  1885,  at  twelve  o'clock 
noon,  to  the  fourteenth  day  of  July,  1890,  at  twelve  o'clock 
noon. 

"  Third.  That  on  or  about  the  said  fourteenth  day  of  July, 
1885,  the  said  Clara  P.  M.  Leonhardy  made,  executed  and 
delivered  her  certain  promissory  note,  payable  to  the  order 
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of  Hayden  and  Dickinson,  a  partnership  composed  of  the 
aforesaid  plaintiffs,  for  the  sum  of  five  thousand  dollars,  and 
then  and  there  made,  executed  and  delivered  her  certain  deed 
of  trust,  whereby  she  conveyed  the  land  upon  which  the  said 
insured  buildings  stood  to  Job  A.  Cooper,  trustee,  for  the  use 
of  said  plaintiffs,  to  secure  to  said  plaintiffs  the  payment  of 
said  note,  and  it  was  provided  in  said  policy  of  insurance 
that  the  loss,  if  any,  should  be  payable  to  the  said  Job  A. 
Cooper,  trustee,  as  his  interest  should  tippear.  And  plain- 
tiffs allege  that  said  provision  of  said  policy  was  made  for 
their  sole  use  and  benefit. 

"Fourth.  That  the  said  Clara  P.  M.  Leonhardy  and  the 
said  plaintiffs  have  duly  performed  all  the  conditions  of  said 

policy  on  their  part  to  be  performed,  and  on  the 

day  of  June,  1890,  the  said  dwelling  and  the  said  milk  house 
were  totally  destroyed  by  fire. 

"Fifth.  That  the  loss  of  the  said  insured  thereby  was  five 
thousand  (5,000)  dollars,  and  that  said  deed  of  trust  and  the 
debt  is  still  wholly  unpaid  and  unsatisfied. 

"  Sixtk.  That  the  said  plaintiffs  immediately  after  said  fire, 

and  on,  to  wit,  the day  of  June,  1890,  furnished  the 

said  defendant  with  due  proofs  of  said  loss  according  to  the 
terms  of  said  policy. 

"Seventh.  That  no  part  of  said  money  lias  been  paid  ;  that 
said  sum  is  now  due  to  said  plaintiffs  from  said  defendant. 

"Wherefore,  plaintiffs  demand  judgment  for  the  sum 
of  five   thousand   dollars,  with   interest  thereon  from    the 

day  of  June,  A.  D.  1890,  to  the  date  of  judgment 

herein." 

AMENDED  ANSWER. 

"  Comes  now  the  above  named  defendant  and  for  answer 
to  plaintiffs'  petition  says : 

"  First.  That  it  denies  each  and  every  allegation  in  plain- 
tiffs petition,  except  such  as  are  hereinafter  specifically  ad- 
mitted. 

"Second.  Admits  that  defendant  is  a  corporation  as  al- 
Vol.  xxi — 9 
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leged,  and  that  defendant  issued  the  policy  of  insurance  sued 
on  for  the  amount  alleged  and  covering  the  property  de- 
scribed in  plaintiffs'  petition. 

"  Third.  Admits  the  execution  of  the  note  and  deed  of 
trust  in  favor  of  plaintiffs  as  alleged  in  plaintiffs'  complaint. 

"  Fourth.  Admits  that  the  insured  buildings  were  de- 
stroyed by  fire  about  the  time  alleged  by  plaintiffs,  but  denies 
that  the  said  Clara  P.  M.  Leonhardy,  or  the  plaintiffs,  have 
performed  all  the  conditions  of  said  policy  of  insurance. 

"Fifth.  Denies  that  said  assured  was  injured  by  said  fire 
in  the  sum  of  five  thousand  dollars,  but  on  the  contrary  de- 
fendant alleges  that  the  insured  buildings  at  and  immediately 
prior  to  said  fire  were  not  worth  to  exceed  two  thousand 
dollars,  and  that  there  was  no  damage  to  any  one  on  account 
of  the  burning  thereof  to  exceed  $2,000. 

"  Sixth.  As  to  whether  said  deed  of  trust  and  the  debt  se- 
cured thereby  remains  due  and  unpaid,  defendant  does  not 
know,  neither  has  it  any  knowledge  or  information  sufficient 
to  form  a  belief. 

"Seventh.  Defendant  admits  that  plaintiffs  have  furnished 
the  necessary  proofs  of  loss  under  the  terms  of  the  policy. 

"  Eighth.  Admits  that  nothing  has  been  paid  under  said 
policy,  but  denies  that  any  sum  is  now  due  to  plaintiffs  from 
defendant. 

"  Ninth.  Defendant,  by  way  of  further  answer  and  defense 
to  plaintiffs'  complaint,  says: 

"  That  it  is  expressly  stipulated  in  said  policy  as  a  condi- 
tion therein  'that  insured  covenants  that  the  application 
herefor  shall  be  and  form  a  part  hereof,  and  a  warranty  by 
the  assured, '  and  the  defendant  says  that  on  the  14th  day  of 
July,  1885,  the  said  assured  did  make,  sign  and  submit  to  the 
defendant  a  written  application  for  said  insurance  and  in  said 
application  said  insured  did  in  writing  expressly  agree  that 
the  statements  in  the  application  '  shall  be  the  sole  basis  of 
the  contract  between  the  company  and  the  insured.' 

"  And  in  said  application  did  warrant  the  application  *  to 
contain  a  full  and  true  description  and  statement  of  the  con- 
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dition,  situation,  value,  occupation  and  title  of  the  property 
proposed  to  be  insured,  and  wan-ants  the  answers  to  each  of 
the  questions  in  the  application  to  be  true.' 

"  Tenth.  Defendant  says  that  in  the  aforesaid  written  ap- 
plication the  following  question  was  asked  the  assured : 
'What  is  the  title?'  to  which  question  the  said  assured 
answered  '  good,'  and  defendant  says  that  said  answer  was 
false  and  untrue  and  a  breach  of  the  said  warranty  in  said 
application  and  policy  because  defendant  says  that  assured's 
title  was  not  good  ;  that  she  did  not  have  any  title  to  the  real 
estate  on  which  said  insured  buildings  were  situate,  and  had 
no  title  to  said  buildings  thereon ;  and  that  by  reason  of 
said  false  answer  said  policy  was  and  is  wholly  void. 

"  Eleventh.  Defendant  says  that  in  said  written  application 
the  following  question  was  asked  the  insured :  'Is  your  prop- 
erty incumbered,  by  what  and  to  what  amount  ? '  To  which 
question  assured  answered  '$800,'  which  Baid  answer  was 
false  and  untrue,  and  a  breach  of  said  warranty,  because  said 
assured  in  said  application  did  not  disclose  the  true  amoun 
of  incumbrance  on  said  property,  because  defendant  says  that 
at  the  time  of  making  said  application  said  property  was  in- 
cumbered by  a  deed  of  trust  previously  given  upon  said  prop- 
erty by  said  assured,  Clara  P.  M.  Leon  hardy,  to  Job  A.  Cooper, 
to  secure  to  the  firm  of  Hayden  and  Dickinson  the  payment  o] 
the  sum  of  five  thousand  dollars,  which  said  deed  of  trust  was 
then  and  there  a  valid  and  subsisting  Hen  on  said  insured 
property  in  said  sum,  and  that  by  reason  of  said  false  answer 
said  policy  was  and  is  wholly  void. 

"  Twelfth.  Defendant  further  says  that  in  said  written  ap- 
plication the  following  question  was  asked :  '  Is  there  any 
other  insurance  on  this  property  ?'  to  which  said  assured 
answered,  '  No,'  when  in  truth  and  in  fact  said  answer  was 
false  and  untrne,  and  a  breach  of  said  warranty  contained  in 
said  application  and  policy,  because  defendant  says  that  there 
was  then  and  there  other  insurance  on  said  dwelling  bouse 
and  milk  house  in  the  State  Insurance  Company  of  Den 
Moines,  Iowa,  in  the  sum  of  six  thousand  eight  hundred  and 
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twenty-five  dollars,  and  further  that  at  said  time  of  said  ap- 
plication  there  was  other  insurance  on  said  milk  house  de- 
scribed in  plaintiffs'  complaint,  in  the  Denver  Insurance 
Company,  in  the  sum  of  two  hundred  dollars,  and  that  by 
reason  of  said  false  answer  in  said  application  with  regard 
to  other  insurance  said  policy  was  and  is  void. 

■■  Thirteenth.  Defendant  further  says  that  in  said  applica- 
tion the  following  question  was  asked  assured:  'If  incum- 
bered, what  is  whole  value  of  your  real  estate,  including 
buildings  and  land?'  to  which  assured  answered  in  said  appli- 
cation as  follows:  'One  hundred  and  forty-nine  acres,  per 
acre  $150,'  meaning  thereby  that  said  land  including  build- 
ings thereon  was  worth  $150  per  acre,  when  in  truth  and  in 
fact  said  answer  was  false  and  untrue,  because  said  land  with 
the  buildings  thereon  was  worth  less  than  twenty-five  dollars 
per  acre,  and  by  reason  of  said  false  answer  said  policy  was 
and  is  void.' 

"Fourteenth.  Defendant  further  says  that  it  is  stipulated 
in  the  policy  of  insurance  sued  on  as  a  condition  therein  that 
'if  other  prior  concurrent  or  subsequent  insurance  exist, 
whether  valid  or  not,  on  said  property  or  any  part  thereof, 
without  the  company's  consent  hereon,  then  in  such  case 
this  policy  shall  be  absolutely  void.* 

"  Defendant  says  that  at  the  time  of  the  issuing  the  policy 
here  sued  on  there  was  other  prior  insurance  on  said  insured 
buildings  not  endorsed  on  the  policy  sued  on  and  to  which 
defendant  did  not  consent,  to-wit,  $6,825  insurance  on  said 
insured  buildings  in  the  State  Insurance  Company  of  Des 
Moines,  Iowa,  and  that  after  the  issuance  of  the  policy  sued 
on  there  was  other  insurance  in  the  sum  of  $200  taken  out 
on  the  insured  milk  house  in  the  Denver  Insurance  Com- 
pany, by  reason  of  which  the  policy  sued  on  was  and  is  wholly 
void. 

"Fifteenth.  Defendant  further  says  that  it  is  expressly 
agreed  and  stipulated  in  the  policy  sued  on  as  a  condition 
therein,  'That  if  the  interest  of  the  insured  in  the  said  prop- 
erty or  any  part. thereof  now  is  or  shall  become  any  other  or 
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less  than  a  perfect  legal  and  equitable  title  and  ownership 
free  from  all  liens  whatever,  except  as  stated  in  writing 
thereon,  if  the  property  be  incumbered  by  a  mortgage  or 
otherwise,  or  if  the  buildings  or  either  of  them  stand  on  land 
of  which  the  assured  has  not  a  perfect  title  then  this  policy 
shall  be  void.' 

"  Defendant  says  that  assured  at  the  time  of  the  issuance 
of  policy  did  not  have,  and  has  not  now  a  perfect  title  to 
said  land  on  which  the  insured  buildings  were  standing,  and 
that  said  property  was  not  free  from  liens,  but  that  the  same 
was  incumbered  as  set  forth  in  the  eleventh  defense  herein, 
and  by  reason  of  the  want  of  title  in  assured  to  said  land  on 
which  said  buildings  stood,  and  by  reason  of  such  incum- 
brance or  lien  this  policy  was  and  is  void.  Wherefore  de- 
fendant having  fully  answered  asks  to  be  discharged  with 
costs  of  suit." 

The  replication  admits  that  the  application  contains  replies 
to  questions  as  alleged  in  the  answer,  but  denies  that  the 
amount  of  the  incumbrance  was  ever  stated  by  the  applicant  at 
J800  ;  alleges  that  the  amount  was  given  at  $5,000,  the  latter 
being  the  correct  amount.  It  admits  the  provision  of  the 
policy  with  reference  to  forfeiture,  as  alleged.  All  other  new 
matters  set  up  in  the  answer  are  denied. 

Messrs.  Stuart,  Murray  &  Andrews  and  Mr.  G.  W. 
Barnf.tt,  for  appellant. 

Mr.  John  H.  Denison,  for  appellees. 

CHrep  Justice  Hayt  delivered  the  opinion  of  the  court. 

It  is  admitted  by  the  pleadings  that  in  the  application  the 
insured  in  answer  to  the  question,  "  What  is  your  title  ?  "  an- 
swered, "  Good."  And  it  is  likewise  admitted  that  the  policy 
contained  the  following  stipulation  : 

"  That  if  the  interest  of  the  insured  in  the  said  property 
or  any  part  thereof  now  is  or  shall  become  any  other  or  less 
than  a  perfect  legal  and  equitable  title  and  ownership  free 
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from  all  liens  whatever,  except  as  stated  in  writing  thereon, 
if  the  property  be  incumbered  by  a  mortgage  or  otherwise, 
or  if  the  buildings  or  either  of  them  stand  on  land  of  which 
the  assured  has  not  a  perfect  title  then  this  policy  shall  be 
void." 

The  facts  in  reference  to  the  title  to  the  real  estate  upon 
which  the  insured  buildings  stood  are  as  follows :  Upon  the 
28th  day  of  January,  1880,  and  prior  thereto,  the  title  was 
in  the  United  States.  Upon  the  date  mentioned,  Leonhardy 
located  the  same  as  the  Leonhardy  placer  claim,  and  on  the 
19th  of  April,  1880,  filed  his  application  for  patent  for  this 
claim,  covering  149  tVa  acres.  Advertisement  of  said  appli- 
cation was  duly  made.  It  does  not  definitely  appear  at  what 
time  this  advertisement  expired,  but  it  is  certain  that  no  ad- 
verse was  filed  during  the  time  within  which  the  law  permits 
the  same  to  be  filed,  or  in  fact  at  any  other  time. 

On  the  7th  of  February,  1882,  one  David  N.  Cook  filed  a 
protest  against  the  issuance  of  a  patent  to  19TiJ  acres  of  the 
ground  claimed  by  Leonhardy  as  a  placer  claim,  alleging 
that  he  had  filed  upon  the  same  as  agricultural  land ;  that 
it  was  agricultural  and  not  mineral  land.  A  hearing  before 
the  local  officers  upon  this  protest  resulted  in  an  order  over- 
ruling it.  The  insured  buildings  were  not  situate  upon  any 
part  of  the  19,%  acres  involved  in  the  Cook  protest.  Seven 
days  thereafter,  to-wit,  on  February  14,  1882,  the  receiver 
issued  his  final  receipt  to  Clara  P.  M.  Leonhardy  for  the 
surface  area  embraced  in  the  Leonhardy  placer  claim  of 
149 [Vb-  acres.  From  the  order  overruling  the  protest  filed 
by  Cook  an  appeal  was  taken  to  the  commissioner  of  the 
general  land  office.  In  the  general  land  office  it  was  dis- 
covered that  the  report  of  the  deputy  surveyor  upon  the 
character  of  the  Leonhardy  placer  claim  was  not  in  compli- 
ance with  the  rules  of  the  department,  and  it  not  appearing 
to  the  satisfaction  of  the  commissioner  that  the  lands  were 
mineral  lands,  the  entry  was  suspended  and  the  matter  re- 
ferred to  the  register  and  receiver  of  the  local  land  office  for 
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a  hearing,  to  determine  the  character  of  the  entire  tract  and 
its  adaptability  for  placer  mining. 

The  testimony  taken  upon  this  hearing  before  the  register 
and  receiver  is  very  voluminous.  An  opinion  was  filed  on 
the  4th  of  May,  1883,  in  which  it  was  held  that  the  prepon- 
derance of  the  testimony  was  in  favor  of  the  proposition  that 
the  ground  in  dispute  was  more  valuable  for  mineral  than 
for  agricultural  purposes.  From  this  decision  Cook  appealed. 
When  the  case  again  reached  the  commissioner,  he  held  that 
the  evidence  did  not  establish  the  mineral  character  of  the 
land,  reversed  the  decision  of  the  register  and  receiver,  and 
cancelled  the  Leonhardy  entry.  From  this  order  an  appeal 
was  taken  to  the  secretary  of  the  interior,  who  in  turn 
affirmed  the  decision  of  the  commissioner.  Upon  a  motion 
for  review  of  this  latter  decision  before  the  honorable  sec- 
retary, a  written  opinion  was  tiled  reviewing  the  entire  trans- 
action from  its  inception,  affirming  the  previous  decision 
under  which  the  Leonhardy  placer  claim  was  cancelled. 

The  final  order  was  made  by  the  secretary  of  the  interior 
on  the  9th  of  January,  1889.  Of  this  order  Mrs.  Leonhardy 
had  notice,  but  it  does  not  appear  from  the  evidence  that  the 
Insurance  Company  was  ever  notified  of  the  cancellation  of 
the  entry,  or  that  the  company  had  notice  of  the  invalidity 
of  the  Leonhardy  title  at  any  time  prior  to  the  destruction 
of  the  insured  buildings  by  fire,  and  demand  for  payment 
under  the  policy,  although  the  buildings  were  destroyed  by 
fire  some  time  during  the  month  of  June,  1890,  nearly  eight- 
een months  after  the  cancellation  of  the  Leonhardy  entry. 

When  a  clause  in  a  contract  of  insurance  is  susceptible  of 
two  constructions,  that  one  will  be  adopted  which  is  more 
favorable  to  the  assured ;  but  when  the  language  of  the  con- 
tract is  clear  and  unambiguous,  its  effect  cannot  be  destroyed 
by  construction.  The  rights  of  both  insurer  and  insured  must 
be  governed  by  the  contract  solemnly  executed. 

In  this  case  the  covenant  in  regard  to  title  is  clear  and 
unambiguous.  If  the  title  fails,  "then  the  policy  shall  be 
void."     This  would  seem  to  be  a  wise  provision,  necessary 
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to  the  protection  of  both  insured  and  insurer.  Certainly,  as  a 
general  proposition,  it  is  to  their  mutual  interest  that  the 
inducement  to  incendiarism  shall  be  reduced  to  the  minim  am. 
The  title  of  the  realty  is  an  important  consideration  in  deter- 
mining the  value  of  buildings.  A  building  may  be  worth 
thousands  of  dollars  to  the  owner  of  the  realty,  while  to  others 
it  would  be  of  but  little  value.  Consequently  the  induce- 
ment to  incendiarism  would  be  greatly  increased  if  contracts 
of  insurance  executed  upon  a  valuation  based  upon  the  as- 
sumption that  the  title  to  the  realty  and  to  the  buildings  is 
in  one  and  the  same  person  could  be  enforced  if  in  fact  the 
title  was  not  thus  united. 

In  the  present  instance,  the  title  failed  by  reason  of  an 
inherent  infirmity, — the  land  not  being  mineral  land,  and  con- 
sequently not  open  to  entry  under  the  mining  laws  of  the 
United  States.  The  character  of  this  land  was  a  question  of 
fact,  the  determination  of  which  is  specially  committed  to 
the  appropriate  officers  of  the  land  department  of  the  gov- 
ernment, and  their  decision  in  all  cases  within  their  juris- 
diction is  final  and  conclusive,  in  the  absence  of  fraud. 
Lindxey  v.  Hawet,  2  Black,  554;  Lee  v.  Johnson,  116  U.S. 
48;  Vance  v.  Burbanh,  101  U.  S.  514. 

It  is  claimed,  however,  in  this  case,  that  the  land  officers 
were  acting  without  jurisdiction.  This  claim  is  based  upon 
the  assumption  that  a  protestant  has  no  right  of  appeal,  and 
upon  the  further  claim  that  by  the  protest  filed  only  a  small 
portion  of  the  placer  claim  was  involved,  the  buildings  not 
being  upon  such  portion. 

The  answer  to  this  claim  will  be  found  in  the  statutes.  By 
section  2329  of  the  Revised  Statutes  of  the  United  States  it 
is  provided  that  a  placer  claim  is  "  subject  to  entry  and  pat- 
ent under  like  circumstances  and  conditions  and  upon  simi- 
lar proceedings  as  are  provided  for  vein  or  lode  claims."  In 
section  2325,  provision  is  made  with  reference  to  lode  claims 
as  follows : 

"  If  no  adverse  claim  shall  have  been  filed  with  the  regis- 
ter and  the  receiver  of  the  proper  land  office  at  the  expiiu- 
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tion  of  the  sixty  days  of  publication,  it  shall  be  assumed  that 
the  applicant  is  entitled  to  a  patent,  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists ;  and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown 
that  the  applicant  hat  failed  to  comply  with  the  terms  of  this 
chapter."  The  standing  of  the  piotestant  seems  to  be  regu- 
lated by  the  exception  in  the  paragraph  last  quoted.  The 
statement  that  he  is  not  a  party  and  therefore  not  entitled 
to  appeal  is  immaterial  to  the  real  question  at  issue.  The 
law  does  not  knowingly  permit  a  claimant  to  obtain  patent 
under  the  mineral  laws  to  agricultural  lands,  and  when  a  pat: 
ent  is  applied  for  it  is  quite  unimportant  as  to  how  the  atten- 
tion of  the  land  department  may  be  called  to  the  character 
of  the  land  sought  to  be  patented.  That  department  certainly 
has  the  right  to  make  necessary  and  reasonable  rules  gov- 
erning the  manner  in  which  the  character  of  the  land  shall 
be  made  to  appear,  both  prima  facie  and  ultimately,  and  if 
these  rules  are  not  complied  with,  or  if  it  appears  that  the 
land  is  not  such  as  can  be  entered  under  the  particular  claim 
advanced  to  it,  as,  for  instance,  where  agricultural  lands  are 
applied  for  under  the  mining  laws,  it  is  not  only  the  province, 
bat  the  duty  of  the  land  department  to  deny  the  entry.  It 
should  be  unnecessary  to  cite  authorities  in  support  of  the 
foregoing,  but  as  the  contrary  has  been  seriously  urged  in 
this  case,  we  cite  the  following  cases:  Lindsey  v.  Sawes, 
supra  ;  Pierce  v.  Frace,  26  Pac.  Rep.  192  (Wash.)  ;  Harkness 
v.  Underhill,  1  Black,  816 ;  McCarthy  v.  Mann,  19  Wall.  20. 
The  law  does  not  make  the  local  land  officers  the  tribunal 
of  last  resort  upon  these  questions,  although  upon  their  de- 
cision the  price  of  the  land  may  he  accepted  and  a  receiver's 
receipt  issued.  The  commissioner  of  the  general  land  office 
has  a  right,  and  it  is  made  his  duty,  to  examine  the  applica- 
tion and  proofs  in  support  thereof,  before  the  issuance  of  a 
patent.  In  this  case,  upon  such  an  examination,  it  was  found 
that  the  proof  failed  to  show  that  the  lands  embraced  in  the 
Leonbavdy  placer  claim  were  mineral  lands,  and  a  hearing 
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upon  this  question  was  ordered.  Upon  a  subsequent  review 
it  was  found  that  the  lands  were  more  valuable  for  agricul- 
tural than  for  mineral  purposes,  and  the  receiver's  receipt 
theretofore  issued  was  accordingly  ordered  cancelled.  Upon 
appeal  by  Leonhardy  to  the  secretary  of  the  interior,  this 
decision  was  affirmed.  The  land  department  not  only  had 
jurisdiction,  but  the  proceedings  appear  to  have  been  regular 
and  proper.  We  find  nothing  iu  the  case  of  Qodding  v. 
Decker  et  al.,  3  Colo.  A  pp.  198,  to  militate  against  this  con- 
clusion. That  court  was  then  considering  the  position  of  a 
protestant  with  reference  to  an  appeal  in  preemption  conflicts, 
and  the  right  was  denied ;  but  that  the  land  office  should, 
in  a  proper  case,  cancel  an  entry  upon  its  own  motion,  al- 
though certificate  had  been  issued,  is  expressly  recognized. 
And  the  same  is  true  of  Wilson  v.  Fine,  40  Fed.  Rep.  52, 
where  it  was  held  that  "  an  entry  and  certificate,  issued  to  a 
settler  under  the  homestead  act  for  land  subject  to  entry 
thereunder,  cannot  be  set  aside  or  cancelled  by  the  land  de* 
partment,  on  its  own  motion,  for  fraud  or  mistake  committed 
or  occurring  in  obtaining  or  issuing  it" 

Without  expressing  any  opinion  upon  the  doctrine  an- 
nounced, we  need  only  call  attention  to  the  fact  that  it  is 
expressly  predicated  upon  the  assumption  that  the  land  was 
subject  to  entry  under  the  homestead  act.  Here  the  reverse 
is  true.  The  land  is  not  subject  to  entry  under  the  mining 
laws. 

The  title  of  Mrs.  Leonhardy  under  her  placer  claim  having 
been  denied  for  the  reason  that  the  land  was  agricultural, 
and  for  this  reason  not  subject  to  entry  as  mineral  lands, 
avoided  her  title  ah  initio,  and  the  very  condition  was  pre- 
sented which  the  parties  had  agreed  should  forfeit  the  policy 
of  insurance. 

The  buildings  were  not  destroyed  by  fire  until  nearly  eight- 
een months  bad  expired  after  due  notice  had  been  given  Mrs. 
Leonhardy  of  the  failure  of  her  title.  It  was  certainly  her 
duty  to  have  promptly  notified  the  company  of  this  failure, 
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and,  not  having  done  ho,  she  cannot  recover  in  this  action,  as 
it  is  conceded  that  the  same  defenses  can  be  made  against 
these  plaintiffs  as  could  be  made  against  the  assured.  Mi's. 
Leonhardy.  The  company  assumes  no  greater  or  different 
burden  by  reason  of  the  loss  being  payable  to  the  mortgagee. 

No  effort  was  made  in  the  court  below  to  show  that  the 
company  had  any  notice  whatever  of  the  failure  of  title  to 
the  realty.  Had  such  notice  been  received,  aud  no  action 
taken  by  the  company,  perhaps  it  would  be  estopped  from 
denying  that  the  policy  was  in  force,  but  such  estoppel 
would  depend  upon  facts  and  circumstances  not  now  before 
the  court. 

In  view  of  the  possibility  of  a  new  trial,  we  shall  notice 
two  other  assignments  of  error  which  have  been  urged  upon 
this  appeal.  It  is  claimed  that  there  was  a  prior  insurance  on , 
the  property  which  avoided  the  policy,  but  the  evidence  shows 
that  such  prior  insurance  as  there  had  been  upon  the  property 
had  lapsed  at  the  time  of  the  issuance  of  the  policy  sued  on. 
Before  application  was  made  for  this  policy,  the  mortgagees, 
acting  for  and  on  behalf  of  Mrs.  Leonhardy,  made  inquiry 
at  the  office  of  the  company  which  issued  the  prior  insurance, 
and  were  informed  that  such  insurance  had  been  cancelled, 
and  that  that  company  at  the  time  had  no  insurance  upon 
the  property.  Under  these  circumstances,  wo  agree  with 
the  district  court  that  the  policy  sued  upon  was  not  forfeited 
by  reason  of  other  insurance. 

So,  also,  with  reference  to  the  answer  as  to  the  amount  of 
incumbrance  upon  the  property,  viz.  that  it  was  $800,  in- 
stead of  $5,000,  it  is  clear  that  this  part  of  the  application 
was  filled  out  by  an  agent  of  the  defendant  company,  and  that 
be  was  at  the  time  correctly  informed  as  to  the  amount  of 
the  incumbrance  upon  the  property,  and  that  the  error  in  the 
application  occurred  as  the  result  of  his  negligence  and 
through  no  fault  of  the  assured.  It  appearing  that  the  agent 
of  the  company  wrote  down  this  answer  in  the  printed  form 
in  the  application,  without  the  knowledge  of  the  assured, 
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and  the  true  facts  having  been  communicated  to  the  agent 
at  the  time,  the  company  is  estopped  to  take  advantage  of 
the  falsity  of  the  answers.  State  Insurance  Co.  v.  Taylor,  14 
Colo.  499. 

For  the  reasons  stated  the  judgment  most  be  reversed. 
Reverted. 


LiPE  v.  Fox  ET  AL. 


'    1.    ADMINISTRATION — WIDOW'S  AWABS. 

Tba  county  court  has  jurisdiction  to  entertain  an  application  to  set 
aside  the  widow's  award.  Although  the  statute  does  not,  expressly 
provide  that  the  award  of  the  appraisers  to  the  widow  of  the  dece 
dent  shall  be  approved  by  the  court,  such  has  been  the  practice  , 
but  such  approval  carries  with  it  no  greater  dignity  than  attaches 
to  a  judgment  in  an  ordinary  civil  action. 

2.  Practice. 

Orders  granting  or  refusing  a  new  trial  are  not  final  judgments  from 
which  an  appeal  can  be  taken  or  to  which  a  writ  of  error  lies. 

3.  Same— Review  of  Interlocutory  Proceedings. 

If  reviewable  errors  have  been  committed  in  interlocutory  proceedings 
leading  up  to  final  judgment,  they  can  be  reviewed  only  when  the 
final  judgment  is  properly  brought  up  for  review, 

4.  Sake. 

A  writ  of  error  does  not  lie  to  an  order  of  the  county  court  setting 
aside  the  widow's  award  and  ordering  a  new  appraisement, 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  W.  C.  Kikgsley  and  Mr.  R.  H.  Gumore,  for  plain- 
tiff in  error. 

Mr,  R.  W.  Bontnge,  for  defendants  in  error. 

Per  Curiam.  The  plaintiff  in  error  is  the  widow  of  Clark 
Lipe,  deceased.  During  the  course  of  administration  of  his 
estate,  and  on  the  22d  of  September,  1893,  the  appraisers, 
appointed  by  the  county  court,  at  the  instance  of  the  widow, 
to  set  aside  her  statutory  allowance,  filed  their  report  mak- 
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ing  an  award  to  the  widow,  which  award  was  approved  by 
the  court.  The  value  of  the  personal  property  of  the  estate 
exceeded  the  amount  of  the  award,  but  was  insufficient  to 
pay  all  the  claims  of  the  creditors. 

Three  days  thereafter  the  defendants  in  error,  whose  claim 
against  the  estate  had  theretofore  been  allowed,  filed  a  motion 
in  the  matter  of  the  estate  to  set  aside  such  appraisement 
and  approval  on  the  ground,  inter  alia,  that  the  award  was 
excessive.  Upon  hearing  of  the  application,  which  was  re- 
sisted by  the  widow,  the  court  granted  the  motion,  set  aside 
the  appraisement  and  approval  of  the  same,  and  ordered  a 
new  appraisement  to  be  made,  and  taxed  the  costs  of  the 
hearing  to  the  widow.  From  such  order  the  widow  is  here 
by  writ  of  error. 

When  the  transcript  of  the  record  was  filed  in  thia  court 
the  defendants  in  error  moved  to  dismiss  the  writ  of  error 
upon  the  ground  that  the  order  or  judgment  sought  to  be  re- 
viewed was  not  a  final  judgment.  The  motion  was  overruled, 
as  it  was  deemed  best  to  defer  determination  until  argument 
upon  the  final  hearing  of  the  case.  The  defendants  in  error 
now  renew  their  motion.  The  county  court  had  the  authority 
to  entertain  the  application  to  set  aside  the  widow's  award, 
under  its  supervisory  power  over  estate  matters. 

No  greater  weight  can  be  given  to  the  claim  for  the  widow's 
allowance  than  to  an  ordinary  claim  of  a  creditor,  although 
the  former  is  preferred  and  must  first  be  paid.  When  the 
award  of  the  appraisers  is  made,  it  possesses  no  greater  virtue 
than  does  the  verdict  of  a  jury  in  an  ordinary  civil  action ; 
and  though  the  statute  does  not  expressly  provide  that  the 
award  of  the  appraisers  shall  be  approved  by  the  court,  such 
is  the  practice  here,  as  in  Illinois,  from  which  our  statute  is 
borrowed,  and  when  the  court  does  approve  the  award,  such 
approval  carries  with  it  no  greater  dignity  than  attaches  to  a 
judgment  in  an  ordinary  civil  action.  Miller  v.  Miller,  82 
111.  470  ;  Marshall  v.  Bote,  86  111.  874. 

This  court  has  repeatedly  held  that  orders  made  granting 
or  refusing  new  trials  on  applications  to  vacate  judgments  are 
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not  final  judgments,  from  which  an  appeal  can  be  taken  or  to 
which  a  writ  of  error  lies.  Rigging  v.  Brown,  5  Colo.  345 ; 
Owen  v.  Going,  7  Colo.  85 ;  Wheeler  v.  Garrett,  18  Colo.  140. 

There  is  nothing  in  thU  judgment  that  partakes  of  the  na- 
ture of  a  final  judgment,  unless  it  be  that  costs  are  taxed  to 
the  widow ;  but  a  judgment  for  costs,  although  under  some 
circumstances  it  may  be,  yet,  as  a  general  rule,  is  not  of  it- 
self a  final  judgment.  Costs  are  often  taxed  as  incidents  of 
an  order  clearly  interlocutory,  and  the  costs  awarded  in  this 
matter  are  of  the  same  character.  No  execution  was  granted 
to  enforce  their  collection,  and  the  mere  award  of  costs  as 
an  incident  of  an  order  interlocutory  in  its  nature  and  pur- 
pose cannot  make  final  that  which  is  clearly  intermediate. 
Freeman  on  Judgments,  sec.  16,  and  oases  cited;  ElweU  v. 
Johnson,  74  N.  Y.  80 ;  Young,  Admr.,  v.  Stonebraker,  33  Mo. 
117 ;  Adams,  Admr.,  v.  Trigg,  35  Mo.  190 ;  Robinson  v.  Hall, 
42  Hun,  214. 

In  Busing  v.  Nelson,  1  Colo.  184,  this  court  said :  "  If  the 
order  entered  in  a  cause  does  not  put  an  end  to  an  action, 
but  leaves  something  further  to  he  done  before  the  rights  of 
the  parties  are  determined,  it  is  interlocutory  and  not  final. 
To  be  final,  it  must  end  the  particular  suit  in  which  it  is 
entered." 

Granting  that  in  the  matter  of  the  administration  of  an  es- 
tate the  order  of  the  court  approving  the  award  to  the  widow 
is  a  final  judgment,  this  order  vacating  the  judgment  con- 
firming the  award  is  not  final.  It  does  not  determine  what 
amount  the  widow  shall  ultimately  have,  but  expressly  leaves 
such  ascertainment  open  for  further  proceedings  in  the  same 
court  and  in  the  same  matter.  It  provides  for  a  new  ap- 
praisement, and  the  final  judgment  as  between  the  widow  and 
the  defendants  in  error  can  be  rendered  only  after  the  report 
of  the  new  appraisers  has  been  filed  in,  and  the  approval  of 
the  same  made  by,  the  county  court. 

If  reviewable  errors  should  be  committed,  or  have  been 
committed,  in  any  interlocutory  proceedings  leading  up  to 
such  final  judgment,  they  can  be  reviewed  only  when  such 
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final  judgment  itself  is  properly  brought  to  this  court.  There 
is  nothing  in  the  other  portions  of  the  judgment  that  will  aid 
that  portion  in  which  costs  are  taxed  against  the  widow,  so 
as  to  make  it  a  final  judgment.  Such  costs,  if  improperly 
taxed  (and  possibly  it  was  wrong  to  award  costs  against  her), 
may  be  readjusted  by  the  county  court  when  final  judgment 
as  to  this  award  is  rendered,  or  may  be  reviewed  in  this 
court  when  such  final  judgment  is  properly  before  us. 

The  hardships  which  counsel  for  plaintiff  in  error  predict 
as  possible  to  the  widow  in  case  it  should  be  held  that  the 
order  or  judgment  below  is  not  a  final  judgment  are  imagin- 
ary rather  than  real.  They  contend  that  unless  the  widow 
can  sue  out  her  writ  of  error  to  such  a  judgment  or  appeal 
therefrom,  then,  when  such  award  made  to  her  is  set  aside 
at  the  instance  of  one  creditor,  and  costs  taxed  to  her  and  a 
new  award  made,  all  of  the  other  creditors  may  be  dissatis- 
fied with  the  new  appraisement  and  new  award  made  under 
such  order  of  the  court,  and  each  creditor  in.  succession  may 
file  a  motion  to  set  aside  the  award  made  at  the  instance  of 
any  other  dissatisfied  creditor,  and  so  an  indefinite  number 
of  judgments  for  costs  might  be  taxed  against  the  widow, 
from  which  she  could  not  extricate  herself. 

But  each  creditor  is  interested  in  and  affected  by  the 
award  made  to  the  widow  for  her  statutory  allowance,  and 
when  any  one  creditor  is  dissatisfied  with  an  award  that  has 
been  made,  and  properly  moves  the  county  court  to  have  the 
same  set  aside  or  corrected,  the  county  court,  npon  the  appli- 
cation of  the  widow,  might  very  properly  require  all  of  the 
creditors  to  be  made  a  party  to  such  proceedings,  so  that 
the  rights  of  all  who  are  interested  may  be  adjudicated  at 
the  same  time.  If  she  should  neglect,  however,  to  make 
this  timely  application  for  an  order,  she  herself  would  be  at 
fault. 

On  the  other  hand,  if  this  judgment  should  be  held  and 
determined  to  be  a  final  judgment,  and  if  upon  final  hearing 
in  this  court  such  judgment  should  be  affirmed,  this  would  be 
equivalent  to  holding  that  the  action  of  the  county  court 
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was  correct.  Then,  when  the  remittitur  is  filed  below,  the 
county  court  would  proceed  to  carry  out  its  former  order,  a 
new  appraisement  would  be  made,  and  let  us  suppose  that 
the  court  would  approve  the  award  of  the  new  appraisers. 
Such  order  of  approval  would  certainly  be  a  final  judgment, 
which  the  party  against  whom  the  order  went  might  have 
reviewed  by  appeal  or  writ  of  error  in  this  court,  and  the 
result  would  be  two  final  judgments  upon  the  same  claim 
in  the  same  ease,  and  two  reviews  in  the  appellate  court, 
which,  iu  the  nature  of  things,  could  not  be.  Hagerman  v. 
Moore,  2  Colo.  App.  8S. 

The  writ  of  error  is  dismissed. 

Writ  dismissed. 


A  iky  v.  The  People. 

1.  COHSTITUTIONAL  LAW— TITLE  OP   ACT. 

Ad  Act  entitled  "  An  Act  to  Provide  for  the  Payment  of  Salaries  to  Cer- 
tain Offlcers,  to  Provide  for  the  Disposition  of  Certain  Fees,  and  to 
Repeal  All  Acts  Inconsistent  Therewith,"  which  provides  for  tbe 
payment  of  salaries  and  the  disposition  of  fees,  is  not  obnoxious  to 
the  constitutional  requirement  that  no  bill,  except  the  general  ap- 
propriation bill,  shall  be  passed  containing  mora  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title. 

2.  CoKBTrrunoNAL  Law — Constbuctios. 

The  word  "  law,"  as  used  In  sec.  15,  art.  14,  of  tbe  constitution,  Is  not 
synonymous  with  "  act"  It  means  law  in  Its  general  sense, — what- 
ever has  been  enacted  by  the  legislature,  whether  It  Is  embodied  In 
one  act  or  in  any  number  of  acts. 

3.  Same. 

There  is  no  requirement  in  sec.  1G  of  art.  14  of  the  constitution  which 
compels  the  legislature  to  make  the  salaries  of  the  officers  in  coun- 
ties of  any  particular  class  different  from,  greater  or  less  than,  the 
salaries  of  officers  in  any  other  class. 

4.  Sauk. 

The  fact  that  many  provisions  contained  in  a  bill  as  Introduced  in  and 
passed  by  the  house  were  omitted  from  the  bill  aa  passed  by  the 
senate  and  concurred  in  by  the  house,  does  not  show  that  the  bill 
was  so  altered  or  amended  on  Its  passage  through  either  house  as 
to  change  its  original  purpose,  within  the  meaning  of  the  inhibition 
contained  in  the  constitution. 
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5.  Same. 

Only  the  person  whose  rights  are  affected,  and  who  has  some  right  to 
and  interest  In  the  defeat  of  an  act,  can  raise  a  question  as  to  its 
oonnt.it  uti.inality. 

8.  Samb. 

The  salary  act  of  1861,  in  so  far  as  it  requires  the  officer  to  pay  into 
the  county  treasury  any  part  of  the  fees  collected  by  him  other 
than  that  specified  as  in  excess  of  the  amount  of  his  salary,  is  un- 
constitutional. 

7.  Cbimxhai.  Law— Statutory  Construction. 

A  conviction  cannot  be  sustained  for  a  failure  to  make  a  report  as  re- 
quired by  statute  where  no  penalty  was  provided,  and  such  failure 
was  not  made  a  crime  or  misdemeanor. 

Error  to  the  County  Court  of  La  Plata  County. 

Prior  to  the  year  1891,  in  this  state  the  only  compensa- 
tion given  to  county  and  precinct  officers,  with  the  exception 
of  county  assessors,  was  the  fees  prescribed  by  the  legislature 
and  collected  by  such  officers  in  the  discharge  of  their  offi- 
cial duties.  In  response  to  a  general  demand  of  the  people 
for  the  substitution  of  the  salary  for  the  fee  system,  and  for 
a  reduction  of  the  fees  to  be  collected  by  such  officers,  the 
eighth  general  assembly  passed  two  acts,  one  relating  to  fees, 
the  other  to  salaries.  The  salary  act  is  the  one  in  question 
here,  but  the  nature  of  the  objections  urged  against  it  is  such 
that  both  must  necessarily  be  considered  in  this  opinion  in 
order  to  make  clear  our  position.  The  titles  of  these  acts 
being  material  to  the  discussion  which  will  follow,  are  given 
here  in  full.  That  of  the  former  is  "An  Act  Concerning 
Fees,  Providing  Penalties  for  Violation  of  This  Act,  and  to 
Repeal  All  Acts  and  Parts  of  Acts  in  Conflict  With  the 
Same."  Session  Laws  1891,  p.  200.  That  of  the  latter  is 
"  An  Act  to  Provide  for  the  Payment  of  Salaries  to  Certain 
Officers,  to  Provide  for  the  Disposition  of  Certain  Fees,  and 
to  Repeal  All  Acts  Inconsistent  Therewith."  Session  Laws 
1891,  p.  807. 

By  the  former  act,  all  the  counties  of  the  state  were  divided 
into  five  classes,  according  to  population  as  ascertained  by 
the  federal  census  of  the  year  1890.  The  fees  prescribed 
Vol.  XXI — 10 
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under  each  class  are  different  from  the  feed  under  any  of  the 
others,  and  a  material  reduction  in  the  amount  of  charges 
was  made  from  that  which  theretofore  prevailed.  By  the 
latter  act,  salaries  were  provided  for  district  attorneys  and 
for  county  and  precinct  officers  named  therein.  Sections  4, 
5,  6,  and  Id  to  25  thereof  relate  more  particularly  to  the 
subject  of  fees  than  to  that  of  salaries.  Section  20  provides 
that  the  officers  named  therein,  while  receiving  salaries,  shall 
make  to  the  chairman  of  the  board  of  county  commissioners 
a  report  in  writing,  under  oath,  on  the  first  Monday  of  each 
mouth,  of  all  the  fees,  commissions  and  emoluments  of  their 
office,  of  every  name  and  description  whatsoever,  and  of  all 
necessary  expenses  of  clerk  hire  and  other  expenses,  for  the 
month  ending  at  the  time  of  said  report.  Section  22  provides 
that  the  fees  collected  by  the  county  officers  shall  be  paid 
over  to  the  county  treasurer  and  shall  be  kept  by  him  in  sep- 
arate funds,  and  the  salaries  fixed  by  the  act  shall  be  paid 
out  of  said  funds,  and  no  others,  npon  warrant  drawn  upon 
the  county  treasurer  to  the  credit  of  the  officer  entitled 
thereto.  Section  24  provides  a  penalty  for  the  failure  of  an 
officer  to  pay  over  to  the  county  treasurer  the  fees  so  collected. 

The  plaintiff  in  error  in  this  case  was  elected  county  clerk 
and  recoider  of  La  Plata  county  in  1893,  and  entered  upon 
the  discharge  of  his  duties  as  such  in  January,  1894.  Up  to 
the  7th  day  of  May,  1894,  he  had  collected  as  fees  of  his  office 
$1,200.  At  no  time  did  he  make  any  report,  as  provided  by 
section  20 ;  nor  did  he  pay  over  to  the  treasurer  of  the  county 
any  of  the  fees  charged  and  collected  by  him,  as  provided 
for  by  section  22.  For  failure  to  comply  with  the  two  sec- 
tions, the  district  attorney  filed  against  the  plaintiff  in  error 
an  information  containing  two  counts,  the  first  of  which 
charged  him  with  the  violation  of  section  20,  in  that  he  failed 
to  make  the  report  therein  provided  for ;  the  second  count 
charged  him  with  the  violation  of  section  22,  in  that  he  failed 
to  pay  over  to  the  county  treasurer  the  fees  of  his  office 
theretofore  collected  by  him. 

A  demurrer  to  the  indictment  was  overruled  by  the  court, 
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and  upon  trial  the  defendant  was  convicted  under  both 
counts,  and  sentenced  under  each  to  confinement  in  the 
county  jail  for  fifteen  days. 

Messrs.  Russell  &  Ritter,  Mr.  J.  C.  Helm  and  Mr.  H. 
B.  O'Reilly,  for  plaintiff  in  error. 

The  Attorney  General,  Mr.  H.  T.  Sale,  Mr.  F.  P. 
Secok,  Messrs.  Galbreath  &  Searcy  and  Mr.  A.  Corn- 
forth,  for  the  People. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court 

The  defendant  comes  here  from  that  sentence  by  writ  of 
error,  his  assignments  of  error  containing  numerous  specifi- 
cations. He  is  represented  here  by  different  counsel ;  and 
while  they  all  argue  that  the  salary  act  is  unconstitutional, 
they  do  not  altogether  agree  as  to  what  provisions  of  the  con- 
stitution are  violated,  nor  are  they  in  harmony  as  to  the 
reasons  therefor. 

It  is  urged  by  one  counsel  that  the  act  is  in  conflict  with 
section  15  of  article  14  of  the  constitution,  (1)  in  that  the 
principle  of  classification  laid  down  therein  was  not  observed ; 
(2)  because  all  provisions  for  fees  and  salaries  must  be  in- 
cluded in  one  act,  and  this  is  not  complied  with  in  the  act  in 
question.  By  another  counsel  it  is  contended  that  the  act 
violates  the  same  principle  of  classification,  and  that,  as  it  con- 
tains provisions  for  salaries  and  disposition  of  fees,  it  is  in 
violation  of  section  21  of  article  5  of  the  constitution,  in 
that  not  only  the  body  of  the  act,  but  the  title,  contains  more 
than  one  general  subject.  All  of  defendant's  counsel  con- 
tend that  on  its  passage  through  the  senate  the  title  of  the 
bill  and  the  bill  itself  were  so  amended  as  to  change  the  orig- 
inal purpose  of  the  bill  as  it  was  introduced  in  the  house. 

The  three  sections  of  the  constitution,  therefore,  to  which 
our  attention  has  been  called,  and  the  determination  of  which 
must  decide  this  case,  are,  firtt,  section  21  of  article  5 ;  second. 
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section  15  of  article  14;  and,  third,  section  17  of  article  5;  and 
they  will  be  considered  in  the  order  named.  The  substance 
of  section  21  is  that  no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title.  Section  15 
is  as  follows : 

"  For  the  purpose  of  providing  for  and  regulating  the  com- 
pensation of  county  and  precinct  officers  the  general  assem- 
bly shall  by  law  classify  the  several  counties  of  the  state 
according  to  population,  and  shall  grade  and  fix  the  compen- 
sation 'of  the  officers  within  the  respective  classes  according 
to  the  population  thereof.  Such  law  shall  establish  scales  of 
fees  to  be  charged  and  collected  by  such  of  the  county  and 
precinct  officers  as  may  be  designated  therein  for  services  to 
be  performed  by  them  respectively ;  and  where  salaries  are 
provided,  the  same  shall  be  payable  only  out  of  the  fees  actu- 
ally collected  in  all  cases  where  fees  are  prescribed.  All  fees, 
perquisites  and  emoluments  above  the  amount  of  such  salaries 
shall  be  paid  into  the  county  treasury." 

Section  IT  is  that  no  bill  shall  be  so  altered  or  amended  on 
its  passage  through  either  house  as  to  change  its  original 
purpose. 

Let  us  consider  the  first  objection  in  the  light  both  of  reason 
and  authority.  We  concede  that  when  the  legislature  elected 
to  treat  of  fees  and  salaries  in  two  separate  acts,  it  would  be 
more  consistent  with  its  purpose,  more  logical  in  method,  and 
more  scientific  in  arrangement,  to  observe  this  distinction 
throughout  in  both  acts,  and  in  these  particulars  to  maintain 
the  order  into  which  the  general  subject  thus  naturally  di- 
vides itself.  But,  desirable  as  it  is  to  preserve  an  orderly  ar- 
rangement and  a  scientific  method  in  our  statute  law,  yet  if, 
in  the  enactment  of  laws,  no  provision  of  the  constitution  is 
violated  by  the  legislature  in  selecting  methods  which  fla- 
grantly violate  the  sense  of  mathematical  accuracy  and  scien- 
tific classification,  this  court  must  relegate  to  the  legislature 
the  determination  of  such  questions,  and  uphold  the  constitu- 
tionality of  such  enactments. 

What,  then,  is  the  general  subject  of  which  the  legislature 
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under  this  salary  act  has  treated?  It  is  clearly  the  compensa- 
tion of  the  public  officers  named  therein.  In  providing  for  the 
compensation  of  public  officers,  it  is  competent  for  the  legis- 
lature not  only  to  provide  for  their  salaries,  but  also  to  pro- 
vide the  means  whereby  such  salaries  may  be  paid.  Fees  and 
salaries,  therefore,  are  clearly  but  branches  or  subdivisions  of 
the  general  subject  of  the  compensation  of  public  officers. 
An  act  entitled  "  An  Act  to  Provide  for  the  Compensation  of 
Public  Officers"  would  certainly  be  broad  enough  and  specific 
enough  to  embrace  not  only  provisions  for  the  amount  of  fees 
which  they  might  collect  and  disburse,  but  also  provide  sala- 
ries for  their  services  to  be  paid  out  of  the  fees  collected. 

If  this  act  had  read  "  An  Act  to  Provide  for  the  Compen- 
sation of  Certain  Officers,  to  Fix  Their  Fees,  and  Prescribe 
Their  Salaries,"  we  think  that  only  one  general  subject  would 
be  embraced  therein,  and  that  is  the  compensation  of  public 
officers,  and  the  first  clause  of  the  title  would  include  the 
other  two. 

The  title  of  this  act  is  one  that  relates  to  the  payment  of 
salaries  and  the  disposition  of  fees.  It  is  a  fact  of  which  we 
are  bound  to  take  judicial  notice  that  before  this  act  was 
passed  there  was  upon  the  statute  books  legislation  which 
authorized  officers  to  collect  fees  for  certain  services  which, 
in  their  official  capacities,  they  performed.  The  title  of  this 
act,  as  it  was  passed,  provides  for  the  payment  of  salaries  and 
the  disposition  of  fees.  But  we  think  that  the  act  itself  might 
properly  have  embraced  provisions  regulating  the  disposition 
of  fees  to  be  collected  by  such  officers,  even  though  the  title 
itself  had  not  contained  the  latter  clause. 

We  can  see  no  objection,  therefore,  to  one  act  containing 
provisions  not  only  for  the  payment  of  salaries,  but  provi- 
sions, also,  for  the  disposition  of  fees  out  of  which  such  sal- 
ary shall  be  paid ;  nor  can  we  see  any  objection  to  including 
in  the  title  references  to  fees  as  well  as  to  salaries. 

By  way  of  illustration,  take  our  municipal  corporation  act, 
which  is  entitled  "  An  Act  in  Relation  to  Municipal  Cor- 
porations."    Under  this  general  title  are  various  articles  and 
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subdivisions  of  the  main  subject,  such  as  specifying  the  pow- 
ers of  the  corporation,  the  mode  of  incorporation,  the  method 
for  the  dissolution  of  the  corporation,  and  the  subdivisions 
specifying  the  manner  in  which  ordinances  shall  be  passed. 
It  is  true  the  title  of  that  act  is  much  broader  than  the  title 
of  this  salary  act ;  but,  for  example,  suppose  that  the  legis- 
lature desired  in  one  act  to  provide  only  for  the  mode  of  in- 
corporation of  a  municipality,  to  specify  its  general  powers 
and  duties,  and  the  manner  of  its  dissolution.  Could  it  not 
do  so  without  at  the  same  time  providing  for  the  various 
other  matters  and  things  which  directly  pertain  to,  and  are 
connected  with,  and  naturally  germane  to,  the  general  sub- 
ject of  municipal  corporations  ?  If  it  could  so  treat  of  these 
three  branches  or  subdivisions  of  the  main  or  general  sub- 
ject, it  would  necessarily  follow  that  it  might  do  so  under  an 
act  entitled  "An  Act  to  Provide  for  the  Mode  of  Incorpora- 
tion, to  Specify  the  Powers  and  Duties,  and  to  Provide  for 
the  Method  of  Dissolution  of  Municipal  Corpora tions."  Here 
would  be  three  branches  or  subdivisions  of  the  general  sub- 
ject of  municipal  corporations  embraced  in  one  title  and 
legislated  about  in  one  act,  but  we  think,  without  question, 
that  only  one  general  subject  is  embraced  in  the  title  and 
included  in  the  act. 

So  in  the  act  before  us,  while  the  general  subject  is  the 
compensation  of  public  officers,  two  subdivisions  or  branches 
of  that  subject,  naturally  connected  and  germane  each  to  the 
other,  and  both  to  the  general  subject,  are  expressed  and 
embraced  in  the  title  to  this  act  and  included  in  the  act  itself. 

We  are,  however,  not  without  authority  directly  in  point 
in  some  cases,  and  clearly  analogous  and  substantially  the 
same  in  principle  in  others.  In  State  v.  MeOann,  4  Lea 
(Tenn.),  1,  the  supreme  court  passed  upon  an  act  entitled 
"An  Act  to  Regulate  and  Equalize  the  Salaries  of  Certain 
Public  Officers."  It  provided  that  certain  officers,  which  the 
act  itself  named,  shall  thereafter  receive  as  compensation  for 
their  services  certain  salaries.  Theretofore  they  had  collected 
certain  fees  for  the  performance  of  their  duties  and  retained 
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them  as  compensation  for  their  services.  The  act  provided 
further  that  the  fees  which  were  collected  by  such  officers 
should  be  reported,  if  by  state  officers,  to  the  state  comp- 
troller, if  by  county  officers,  to  the  county  judge;  and  fur- 
ther required  such  officers  to  pay  over  to  the  comptroller 
or  county  trustee  any  amount  iu  excess  of  the  salary  fixed 
by  the  act. 

In  Tennessee  there  is  a  constitutional  provision  like  sec- 
tion 21  of  article  5  of  our  constitution.  This  act,  it  is  true, 
was  held  unconstitutional  by  the  supreme  court  of  Tennes- 
see upon  other  grounds ;  but  upon  the  question  we  are  con- 
sidering here,  the  court  says  that  in  the  act,  whose  general 
subject  is  the  equalizing  of  salaries,  both  the  subordinate 
subjects  of  fees  and  salaries  may  properly  be  embraced,  hold- 
ing that  the  act  did  not  contain  two  subjects,  but  only  two 
branches  or  subdivisions  germane  to,  and  naturally  connected 
with,  the  main  subject. 

In  Gunter  v.  Dale  County,  44  Ala.  639,  it  was  held  that 
an  "Act  to  Suppress  Murder,  Lynching,  and  Assaults  and 
Batteries"  was  not  obnoxious  to  an  article  of  the  constitu- 
tion which  is  like  our  section  21.  Of  this  law  the  court  says: 
"It  contains  but  one  subject,  though  it  deals  with  several 
branches  of  that  subject,  but  they  are  all  attingent  and  cog- 
Date  to  one  subject-matter, — the  suppression  of  certain  of- 
fenses." 

A  case,  however,  in  this  particular  directly  in  point  is 
Henderson  v.  State,  36  N.  E.  Rep.  (Ind.)  257.  The  act 
there  under  consideration  waa  entitled  "An  Act  Fixing  the 
Compensation  and  Prescribing  the  Duties  of  Certain  State 
and  County  Officers,  and  Providing  Penalties  for  the  Viola- 
tion of  its  Provisions."  In  considering  this  act,  which  pro- 
vided for  the  fixing  of  salaries  of  state,  county  and  judicial 
officers,  prescribing  their  duties,  and  the  fees  to  be  taxed  for 
services  performed  by  them,  it  was  held  by  the  supreme  court 
of  Indiana  that  it  does  not  violate  a  section  of  the  Indiana 
constitution  which  provides  that  "  every  act  shall  embrace 
but  one  subject,  and  matters  properly  connected  therewith, 
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which  subject  shall  be  included  in  the  title."  This  is  a  very 
instructive  case,  and  although  there  was  a  dissenting  opinion 
by  one  of  the  judges,  we  think  that  the  opinion  of  the  court 
ia  a  complete  and  satisfactory  answer  to  the  objection  urged 
here  to  the  unconstitutionality  of  our  salary  act. 

It  will  be  observed  that  the  title  of  the  Indiima  act  was  to 
fix  the  salaries  of  certain  officers,  but  contained  no  reference 
to  fees ;  and  yet  the  court  held  that  the  fees  to  be  collected 
by  such  officers  might  be  included  in  the  ant,  although  not 
specifically  mentioned  in  the  title.  So  with  this  salary  act. 
The  clause  thereof  "  to  provide  for  the  disposition  of  certain 
fees"  might  be  omitted  from  the  title,  and  certainly  the  title 
of  the  act  would  then  contain  but  one  subject,  viz.  salaries; 
still  the  act  might,  under  the  decision  in  the  Henderton  Ca»e, 
ntpra,  and  as  we  think  without  question,  properly  contain 
provisions  for  a  disposition  of  the  fees  collected  by  such  offi- 
cers, providing  that  they  should  make  a  report  of  such  fees 
to  any  designated  county  or  state  officer,  and  requiring  such 
fees  (certainly  in  excess  of  the  amount  of  their  salaries)  to 
be  paid  into  the  county  treasury.  In  re  Breene,  14  Colo. 
401,  in  effect  sustains  the  validity  of  this  act.  For  other 
authorities,  see  Cooley  on  Constitutional  Limitation  (6th  ed.), 
173,  and  cases  cited. 

The  supreme  court  of  Indiana,  in  the  subsequent  case  of 
State  ex  rel.  v.  Boice,  39  N.  E.  Rep.  64,  held  certain  sections 
of  this  act  unconstitutional,  but  not  for  the  reason  here  urged. 
It  was  because  of  an  improper  classification  of  the  counties, 
which  objection,  also  urged  here,  we  now  proceed  to  con- 
sider. 

As  to  the  second  objection,  it  is  argued  that  under  section 
15,  because  of  the  use  of  the  word  "law,"  the  legislature 
must  fix  the  fees  of  county  and  precinct  officers  and  provide 
for  their  salaries  in  one  act ;  and  that  when  the  legislature 
presumed  to  pass  one  act  for  the  fixing  of  fees  and  another 
act  providing  for  the  salaries  of  the  officers  to  be  paid  out  of 
such  fees,  it  violated  the  rule  prescribed  by  this  section  of 
the  constitution. 
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In  the  first  place,  it  may  be  said  that  the  unconstitutional- 
ity of  one  act  in  no  sense  can  depend  upon  the  unconstitu- 
tionality of  another  act  of  the  legislature.  In  the  second 
place,  the  word  "law,"  as  used  in  this  section,  is  not  synony- 
mous with  "  act"  The  "  law  "  means  here  law  in  a  general 
sense, — whatever  has  been  enacted  by  the  legislature,  whether 
it  is  embodied  in  one  act  or  in  any  number  of  acts ;  and  so 
far  as  the  use  of  the  term  "  law  "  in  this  section  is  concerned, 
it  cannot  be  construed  as  compelling  the  legislature  to  embody 
in  one  act  provisions  for  fees  and  salaries. 

It  may  also  be  said  that  the  classification  provided  for  in 
section  15  may,  or  may  not,  be  applicable  to  both  fees  and 
salaries.  The  legislature  of  Indiana,  in  carrying  out  the  pro- 
visions of  a  somewhat  similar  section  of  its  constitution, 
made  a  classification  of  counties  in  accordance  therewith  for 
the  purpose  of  providing  salaries ;  but  for  the  purpose  of 
fixing  fees  there  was  no  such  classification  made,  the  fees 
in  each  being  the  same  as  the  fees  prescribed  in  every  other 
county  in  the  state.  But  our  section  certainly  applies  to  the 
classifying  of  counties  as  to  fees,  and,  for  the  purposes  of  this 
case,  we  will  assume  that  counties  are  also  to  be  classified  for 
the  purpose  of  providing  salaries.  But  there  is  nothing  in 
the  section  which  makes  it  imperative  upon  the  legislature 
to  make  tbe  same  classification  of  counties  for  both  purposes. 
In  other  words,  the  classification  of  the  counties  for  the  pur- 
pose of  fixing  fees  may  be  made  and  based  upon  the  popula- 
tion ascertained  by  one  method,  and  the  classification  of  the 
same  counties  for  salaries  upon  another  or  different  basis. 

In  the  fee  act  the  legislature  expressly  says  that  the  classi- 
fication of  the  counties  is  made  upon  the  basis  of  the  popu- 
lation ascertained  by  the  federal  census  of  1890.  In  the 
salary  act  the  classification  of  the  counties  for  the  purpose  of 
providing  salaries  is  based  upon  population,  but  it  is  not 
asserted  that  the  population  was  ascertained  by  the  federal 
census. 

Possibly,  in  a  case  of  this  sort,  if  there  was  a  clear,  palpa- 
ble, and  flagrant  classification  of  counties  made  not  accord- 
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ing  to  population,  but  clearly  in  violation  of  this  principle, 
the  court  might  say  that  the  legislature  had  made  an  improper 
ascertainment)  and  therefore  substitute  for  its  determination 
the  determination  of  thin  court. 

We  are  cited  in  this  connection,  among  others,  to  the  case 
of  State  v.  Boice,  supra,  which  held  unconstitutional  an  act 
of  the  legislature  which,  inter  alia,  purported  to  classify  coun- 
ties according  to  population  for  the  purpose  of  providing 
salaries  for  the  county  treasurers  of  all  the  counties  in  the 
state.  The  act  thus  attempting  to  make  the  classification 
omitted  Shelby  county,  and  the  court  held  that  by  doing  so 
the  law  became  in  effect  a  special  or  local  law,  and  was  pro- 
hibited by  that  section  of  the  constitution  which  forbids  the 
passing  of  a  special  or  local  law  when  a  general  law  can  be 
made  applicable. 

From  this  it  is  argued  here  that  inasmuch  as  the  classifica- 
tion of  counties  under  the  salary  act  is  not  In  accordance  with 
the  classification  under  the  fee  act,— -which  latter  was  ad- 
mittedly made  upon  the  basis  of  population  as  shown  by  the 
federal  census  of  1890, — and  is  irregular  and  unjust  in  that, 
in  one  particular  at  least,  a  certain  county  is  placed  in  the 
fourth  class,  whereas  it  should  be  placed  in  the  third  class, 
because  it  contains  a  larger  population  than  some  of  the 
counties  assigned  in  the  third  class,  and  by  the  federal  cen- 
sus was  larger  in  population  than  the  other  counties  which 
were  placed  in  the  fourth  class,  that  this  classification  is  the 
same  as  no  classification  at  all,  or  the  same  as  if  the  legis- 
lature bad  omitted  therefrom  one  or  more  counties  of  the 
state. 

We  do  not  concede  the  soundness  of  this  argument.  As 
was  said  by  the  supreme  couit  of  Indiana :  "  We  know  judi- 
cially that  the  population  of  the  omitted  county  (here,  the 
county  alleged  to  be  improperly  classified)  entitled  it  to  be 
classified  among  the  counties  whose  treasurers  were  given 
compensation  by  the  act,  yet  we  do  not  intimate  that  we  could 
know,  or  that  we  have  authority  to  determine,  to  the  exclu- 
sion of  the  legislative  decision,  as  to  what  class  said  county 
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should  have  been  assigned,  or  what  the  compensation  should 
have  been."  There  is  no  requirement  in  section  15  of  article 
14  which  compels  the  legislature  to  make  the  salaries  of  offi- 
cers in  counties  of  any  particular  class  different  from,  greater 
or  less  than,  the  salaries  of  officers  in  any  other  class.  For 
aught  that  the  constitution  provides,  the  legislature  might, 
for  example,  give  to  a  treasurer  in  counties  of  the  second  class 
the  same  salary  that  is  given  to  a  treasurer  in  counties  of  the 
first  class ;  or  to  a  county  clerk  or  sheriff  in  counties  of  the 
fourth  class  the  same  compensation  that  such  officer  is  given 
in  counties  of  the  second  class. 

This  being  so,  there  could  be  no  injury  to  an  officer  of  such 
alleged  misclassed  county,  and  the  irregularity  complained  of 
being  of  such  comparatively  trifling  importance,  and  it  being 
doubtful  if  the  court  could  substitute  for,  and  make  its  de- 
cision superior  to,  the  legislative  decision  of  this  primarily 
legislative  question,  we  hold  that  the  classification  of  the 
counties  under  the  salary  act  does  not  violate  the  provision 
of  the  constitution  under  which  it  purported  to  be  made. 
Longan  v.  County  of  Solano,  65  Cal.  122. 

The  third  objection  is  that  this  act  is  obnoxious  to  section 
17  of  article  5  in  that  the  original  purpose  of  the  act  as  it  was 
introduced  into  the  house  was  changed  on  its  passage  in  the 
senate.  This  contention  is  based  upon  the  fact  that  many  of 
the  provisions  in  relation  to  fees  as  contained  in  the  bill  as 
introduced  in  and  passed  by  the  house  were  omitted  from  the 
bill  as  passed  in  the  senate  and  concurred  in  by  the  house. 
The  principle  of  this  decision  wherein  it  is  held  that  the  bill 
is  not  obnoxious  to  section  21  of  article  5  sufficiently  answers 
this  objection,  and  in  no  sense  can  it  be  held  that  the  origi- 
nal purpose  of  the  act  when  introduced  as  a  bill  was  changed 
on  its  becoming  an  act. 

There  are  a  number  of  other  objections  urged  against  the 
constitutionality  of  this  act ;  but  upon  the  principle  that  only 
the  one  whose  rights  are  affected  by  the  determination  of 
these  questions,  and  who  has  some  right  to,  and  interest  in, 
the  defeat  of  the  act,  can  raise  them,  we  do  not  at  this  time 
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consider  them,  nor  do  we  intimate  one  way  or  the  other  what 
will  be  the  decision  of  thitt  court  when  such  questions  are 
properly  raised  in  proper  proceedings  and  by  proper  parties. 

There  remains  one  question  to  be  considered ;  and  that  is 
whether  or  not  the  plaintiff  in  error,  as  county  clerk,  was 
obliged  to  pay  into  the  county  treasury  the  total  amount  of 
the  fees  collected  by  him  before  he  ascertained  whether  the 
amount  so  collected  would  be  iu  excess  of  his  salary  as  fixed 
by  law.  Section  15  of  article  14  provides  that  where  salaries 
are  provided  the  same  shall  be  payable  only  out  of  the  fees 
actually  collected  in  all  cases  where  fees  are  prescribed,  and 
all  fees,  perquisites,  and  emoluments  above  such  salary  shall 
be  paid  into  the  county  treasury. 

La  Plata  county,  under  the  salary  act,  is  placed  in  the 
fourth  class.  The  annual  salary  of  plaintiff  iu  error  was 
fixed  by  the  act  at  $1,800.  When  the  information  was  filed, 
the  clerk  had  collected,  according  to  the  charge,  only  $1 ,200. 
At  that  time  there  were  no  fees  in  his  hands,  nor  had  he  col- 
lected fees  equal  to  the  amount  of  his  salary;  therefore 
there  was  no  excess  or  surplus  of  fees  above  his  salary  to  be 
turned  over  to  the  county  treasurer.  We  hold  that  under 
this  constitutional  provision  the  officers  named  are  not  obliged 
to  pay  over  to  the  county  treasurer  any  of  the  fees  collected 
by  them  until  after  the  amount  of  such  fees  equals  the 
amount  of  salary  fixed  by  the  act ; — in  other  words,  that  it 
is  only  the  excess  or  surplus  of  fees  above  salaries  which  by 
the  constitution  and  this  act  belongs  to  the  county,  and  which 
only  the  legislature  can  compel  the  officers  thus  to  turn  over 
and  pay  into  the  treasury. 

Such  being  the  case,  at  the  time  this  information  was  filed 
there  was  no  ascertainment,  or,  rather,  there  was  an  ascer- 
tainment that  the  amount  of  the  fees  collected  was  less  than 
the  salary  fixed,  and  the  clerk  had  a  light  to  retain  them. 
This  does  not,  however,  render  nugatory  those  provisions  of 
the  act  which  require  the  officer  to  make  a  report  and  keep 
an  account  of  the  fees  collected,  to  enable  the  county  com- 
missioners to  determine  what  amount  of  fees  has  been  col- 
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lected  avid  when  the  salary  baa  thereby  been  paid,  so  that 
thereafter  any  fees  collected  properly  should  be  turned  over 
into  the  treasury. 

We  think  it  an  insufficient  answer  to  say  that  the  act  of 
the  legislature  provides  that  all  fees  shall  be  turned  over 
into  the  treasury,  and  that  the  salary  of  the  officer  shall  be 
paid  out  of  such  fund  thereby  created,  by  warrants  drawn 
upon  the  treasurer,  and  thereby  the  same  results  are  reached 
an  if  the  officer  paid  himself  out  of  his  own  fees,  because  the 
constitution  has  expressly  provided  what  amount  of  the  sal- 
ary shall  be  thus  turned  over.  By  necessary  implication,  it 
follows  that  the  fees  collected  belong  to  and  are  the  property 
of  the  officer  until  the  amount  thereof  equals  bis  salary,  and 
that  the  legislature  cannot  require  the  officer  to  pay  into  the 
county  treasury  any  part  of  the  fees  collected  other  than  that 
specified  as  in  excess  of  the  amount  of  his  salary. 

Under  this  holding,  the  defendant  was  improperly  con- 
victed upon  the  first  count  of  the  information.  With  respect 
to  the  second  count,  which  charges  the  violation  of  section  20 
of  this  act,  which  requires  the  officer  to  make  a  report,  it  is 
sufficient  to  say  that  no  penalty  has  been  provided  for  the 
violation  of  said  section,  and  as  the  act  does  not  make  such 
failure  to  report  a  crime  or  misdemeanor,  the  conviction  of 
the  defendant  thereunder  was  unwarranted. 

The  judgment  and  sentence  of  the  court  should  be  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  information. 

Reverted. 


Digitized  by  GOO^k' 


Sargent  v.  La  Plata  County.      [April  T., 


Sargent  v.  The  Board  oe  County  Commissioners  of 
La  Plata  County. 

1.  constitutional  law — practice. 

An  objection  that  an  act  is  unconstitutional,  in  that  the  manner  of  its 
passage  prescribed  by  the  constitution  was  not  observed,  cannot  be 
made  for  the  first  time  in  this  court 

2.  Sheriff's  Fees. 

The  sheriff  is  entitled  to  no  per  diem  fee  except  for  bis  attendance 
upon  courts  of  record,  and  this  must  be  turned  into  his  fee  fund. 

3.  Sheriff's  Salaby. 

The  sheriff  is  entitled  to  a  salary,  but  whether  it  is  paid  depends  upon 
whether  the  fees  charged  and  collected  by  him  will  in  amount  be 
sufficient  therefor. 

4.  Same. 

The  compensation  given  a  Bheriff  by  statute  for  serving  a  special  venire 
for  jurors  in  a  court  of  record  is  for  the  service,  whether  performed 
by  him  or  by  deputy. 

5.  Samb— Expenses. 

Necessary  traveling  expenses  paid  by  the  sheriff  in  serving  a  venire 
for  jurors  in  a  court  of  record  should  be  allowed  by  the  county, 

6.  Costs  is  Preliminary  Examination. 

The  payment  of  costs  in  a  preliminary  examination  before  a  justice  of 
the  peace  rests  in  the  discretion  of  the  board  of  county  commission- 
ers, and  their  action  is  not  reviewable  by  the  court. 

7.  Sheriff's  Fees — Per  Diem. 

A  sheriff  is  not  entitled  to  a  per  diem  fee  for  attendance  before  a  jus- 
tico  of  the  peace  in  a  criminal  action. 

8.  Bailiff's  Compensation. 

Bailiffs,  attending  upon  a  court  of  record,  should  be  paid  by  the  county. 

9.  Mileage — Sheriffs'  Fees. 

In  counties  of  the  fourth  class  the  sheriff  is  entitled  for  servi  ng  a  mitti- 
mus to  mileage  of  ten  cents  per  mile  in  going  to  and  returning  from 
the  place  to  which  he  takes  a  prisoner,  and  also  to  twenty  cents  per 
mile  for  the  distance  traveled  while  he  has  the  prisoner  In  charge. 

10.  SheBIFF's  Actual  Expenses. 

If  a  sheriff  travels  upon  a  railroad  on  a  free  pass,  he  cannot  be  allowed 
the  amount  of  the  ordinary  railroad  fare  as  expenses  necessarily 
and  actually  incurred.  But,  notwithstanding  he  may  have  such  a 
pass,  he  may  pay  the  customary  fare  and  include  its  amount  in  his 
expense  account 

11.  Same — Shebiff's  Tbavelinq  Expenses. 

In  addition  to  the  fees  prescribed  in  the  fee  act,  the  sheriff  Is  entitled 
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to  reimbursement  for  actual  traveling  expenses,  provided  thoy  do 
not  exceed  the  mileage  specified  in  the  salary  act. 

12.    STA.TUTOBT  COHBTBDPTIOH. 

Where  two  acts  were  approved  on  the  same  day,  it  will  nut  be  presumed, 
unless  construction  clearly  requires  it,  that  either  ia  inconsistent 
with  or  repeals  any  portion  of  the  other. 

Error  of  the  County  Court  of  La  Plata  County. 

The  sheriff  and  the  board  of  county  commissioners  of  La 
Plata  county  disagreed  as  to  the  amount  of  fees  to  which 
the  sheriff  was  entitled,  and  this  case,  embracing  such  differ- 
ences, was  submitted  to  the  county  court  upon  an  agreed 
statement  of  facts,  accompanied  by  the  proper  affidavit  of 
merit.  It  involves  the  construction  of  an  act  of  the  legisla- 
ture concerning  fees,  which  was  approved  on  the  6th  of  April, 
1891  (see  Session  Laws,  p.  200),  and  a  portion  of  the  salary 
act  approved  on  the  same  day  (Session  Laws  1891,  p.  807). 

There  are  seven  causes  of  action  set  up  in  the  complaint, 
each  being  for  the  recovery  of  fees  alleged  to  have  been 
earned  by  the  plaintiff  in  error,  plaintiff  below,  in  his  official 
capacity  as  sheriff  of  La  Plata  county.  It  is  conceded  that 
the  sheriff  performed  the  services  in  question.  The  only 
dispute  is  as  to  the  amount  of  his  compensation.  Such  addi- 
tional facts  as  are  necessary  to  an  understanding  of  the  case 
will  be  stated  in  the  opinion,  and  it  will  tend  to  clearness 
briefly  to  state  the  different  causes  of  action  separately,  and 
then  consider  the  controverted  items  in  one  discussion. 

FIRST  CAUSE. 

1.  For  transporting  prisoners  from  Durango  to 

Canon  City,  850  miles,  at  20c.  per  mile,      .  $70  00 

2.  For  mileage  in  serving  mittimus,  from  Du- 
rango to  Canon  City  and  return,  700  miles,  at  10c. 

per  mile 70  00 

3.  Railroad  fare  for  prisoner  from  Durango  to 

Canon  City, 19  10 

4.  Railroad  fare  for  sheriff  from  Durango  to 

CaBon  City  and  return, 38  20 
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5.  Sleeping  car  fare  for  sheriff  from  Canon  City 
to  Durango, 8  60 

Of  this  bill  there  were  allowed  and  paid  by  the  commis- 
sioners (which  action  was  approved  by  the  county  court)  ail 
of  the  foregoing  items,  except  the  4th,  5th,  and  one  half  of 
item  No.  2. 

SECOND  CAUSE. 

1.  Paid  by  sheriff  to  his  deputy  for  serving  a 
special  venire  for  jurors  in  a  court  of  record,  in  a 
criminal  case, $2  00 

2.  Paid  for  horse  hire  for  deputy  in  serving  said 

venire, 7  50 

3.  Paid  for  meals  of  deputy  while  serving  venire,  70 
The  county  commissioners  allowed  and  paid  to  the  sheriff 

the  fees  and  mileage  which  the  statute  prescribed  for  serving 
such  writs,  but  the  three  items  set  out  above  were  disallowed ; 
both  of  which  rulings  the  county  court  affirmed. 

THIRD  CAUSE. 

1.  For  similar  items  to  those  embraced  in  the 

second  cause  of  action,  .         .         .         .         .         98  20 

2.  Mileage  in  transporting  a  prisoner  38  miles 

at  20c.  per  mile, 7  60 

3.  Mileage  in  serving  a  subpoena,  38  miles  at 

10c.  per  mile, 8  80 

4.  Mileage  in  serving  warrant  of  arrest,  38  miles 

at  10c.  per  mile, 3  80 

Items  3  and  4  were  allowed ;  1  and  2  were  disallowed. 
In  this  case  all  of  the  fees  which  were  allowed  were  ordered 
by  the  county  commissioners,  and  so  ordered  by  the  county 
judge,  to  be  turned  over  to  the  county  treasury. 

FOURTH  CAUSE. 

The  fees  embraced  in  this  bill  were  for  services  rendered 

by  the  sheriff  at  a  preliminary  examination  before  a  justice 

of  the  peace,  and   were  disallowed  by  the  board  and  the 

court. 
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fifth  cause. 
The  fee  claimed  was  for  one  day's  attendance  by  the  sher- 
iff before  a  justice  of  the  peace  in  a  trial  of  a  criminal  action, 
and  was  disallowed  by  the  board  and  the  court. 

SIXTH  CAUSE. 
For  one  day's  services  of  a  bailiff  with  a  petit 

jury  in  a  court  of  record $3  00 

This  bill  was  allowed,  but  the  amount  ordered  to  be  turned 
over  by  the  sheriff  to  the  county  treasurer.  The  sheriff  was 
charged  therewith,  and  the  amount  was  deducted  from  the 
amount  to  be  paid  the  sheriff  for  his  deputy's  salary  for  the 
year  1893. 

SEVENTH  CAUSE. 

For  the  same  class  of  services  as  those  embraced  in  the 
first  cause,  except  that  here  the  railroad  fare  for  which  the 
sheriff  put  in  his  bill  was,  as  a  matter  of  fact,  paid  by  bim, 
although  at  the  time  he  had  a  free  pass  over  the  railroad. 
The  board  of  commissioners  disallowed  this  claim,  but  tb* 
court  allowed  it. 

From  the  judgment  against  him  on  the  whole  case  the 
sheriff  is  here  upon  a  writ  of  error. 

Messrs.  Russell  &  Ritteb,  Mr.  W.  A.  Reese  and  Messrs. 
Wells,  Taylor  &  Taylor,  for  plaintiff  in  error. 

Messrs.  Galbreath  &  Searcy  and  Mr.  Ab.th.uk  Corn- 
forth,  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion,  of  the  court 

The  plaintiff  in  error  for  the  first  time  urges  in  this  court 
that  the  fee  act  is  unconstitutional,  in  that  the  manner  of 
its  passage,  prescribed  by  the  constitution,  was  not  observed 
by  the  legislature ;  but  this  point  was  not  raised  in  the  court 
below,  nor  is  it  preserved  in  the  record  or  in  the  assignment 
Vol.  xxi — 11 
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of  errors.  Under  the  decision  of  Marean  v.  Stanley,  ante, 
p.  48,  plaintiff  i a  error  cannot  now  be  heard  to  make  this 
objection.  Hence  the  questions  to  be  determined  in  this  con- 
troversy involve  merely  the  construction  of  section  4  of  the  fee 
act  and  section  11  of  the  salary  act. 

The  provisions  applicable  to  this  case  are  as  follows :  From 
said  section  4 ;  First.  "  Mileage  for  each  mile  actually  and 
necessarily  traveled,  in  serving  each  writ,  subpcena  or  other 
process,  in  counties  of  the  *  *  *  fourth  class,  ten  cents." 
Second.  "  For  transporting  prisoners,  besides  actual  expense*, 
necessarily  incurred,  per  mile,  in  counties  of  the  •  •  •  fourth 
class,  twenty  cents."  From  section  11  the  following  two 
excerpts:  Third.  "The  sheriffs  in  the  several  counties  in 
this  state  shall  receive  as  their  only  compensation  for  their 
services  rendered,  an  annual  salary,  to  be  paid  quarterly  out 
of  the  fees,  commissions  and  emoluments  of  their  respective 
offices,  and  not  otherwise."  Fourth.  "  In  counties  of  all  other 
classes  (than  those  of  the  first  class)  he  (the  sheriff)  shall 
be  allowed  actual  traveling  expenses  which  shall  be  paid 
out  of  and  not  exceeding  a  mileage  at  the  rate  of  ten  cents 
per  mile,  actually  and  necessarily  traveled  in  the  performance 
of  duty." 

It  must  be  remembered  that  in  the  discharge  of  his  official 
duties  the  sheriff  gets  no  per  diem  except  for  his  attendance 
upon  courts  of  record  when  in  session,  and  eveu  this  is  to  be 
accounted  for  by  him  and  turned  into  his  fee  fund.  He  gets 
a  salary,  but  whether  or  not  that  salary  is  paid  depends  upon 
whether  the  fees  to  be  charged  and  collected  by  him  will  in 
amount  be  sufficient  therefor.  The  fees  which  he  is  entitled 
to  charge  under  the  fee  act  are  certain  compensation  by  way 
of  lump  sums  for  the  doing  of  the  various  things  required  of 
him,  and  mileage  at  a  certain  rate  per  mile  necessarily  trav- 
eled in  the  performance  of  such  duties.  There  are  many  ser- 
vices performed  by  the  sheriff  for  which,  if  the  fee  act  alone 
is  considered,  he  gets  either  no  compensation  at  all,  or  a  fee 
less  in  amount  than  the  actual  cost  to  the  sheriff  in  the  ren- 
dering of  such  service.     A  large  part  of  a  sheriff's  official 
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duty  consists  in  summoning  jurors,  serving  process  upon 
parties  and  subpcBiias  upon  witnesses  in  civil  and  criminal 
cases.  To  do  this,  he  must  travel,  frequently  in  counties 
where  there  are  no  railroads,  and  where  the  actual  traveling 
expenses  exceed  the  compensation  which  the  fee  act  pre- 
scribes Eor  such  services.  The  fees  for  transporting  prisoners 
and  for  certain  other  duties  as  prescribed  in  this  act  were 
doubtless  based  upon  this  fact  known  to  the  legislature,  and 
while  the  compensation  in  a  given  case  may  seem  dispro- 
portionately large  to  the  service  rendered  in  that  case,  yets 
considering  the  fact  to  which  we  have  just  adverted,  and 
the  general  nature  and  scope  of  the  sheriff's  official  duties, 
the  fees  prescribed  in  this  act,  together  with  the  provision 
for  traveling  expenses  found  in  the  salary  act,  may  be  con- 
sidered as  a  fair  way  of  equalizing  his  compensation. 

Bearing  these  considerations  in  mind,  we  will  proceed  first 
to  dispose  of  the  controverted  questions  embraced  in  causes 
of  action  Nos.  2,  4,  5,  and  6. 

1.  Under  the  second  cause  of  action,  the  sheriff  was  paid 
by  the  county  the  fee  and  mileage  prescribed  by  the  fee  act 
for  serving  a  venire  for  jurors.  A  deputy  sheriff  served  the 
writ.  The  compensation  prescribed  is  given  for  the  service,. 
whether  performed  by  the  sheriff  or  his  deputy ;  and  out  of 
such  fees  the  sheriff  must,  if  the  writ  is  served  by  his  deputy, 
compensate  the  latter.  The  first  item  was  properly  dis- 
allowed. The  second  and  third  items,  if  they  were  necessary 
parts  of  the  traveling  expenses  paid,  should  have  been  allowed, 
bnt  the  facts  given  are  too  indefinite  to  enable  us  to  pass 
upon  this  question. 

2.  Services  such  as  were  rendered  and  described  under  the 
fourth  cause  of  action  relate  to  a  preliminary  examination  be- 
fore a  justice  of  the  peace,  and  the  costs  thereof  are  to  be 
paid  or  not  by  the  county  commissioners,  in  their  discretion, 
and  we  are  not  at  liberty  to  review  the  same.  Mills'  An. 
Stats.,  sec.  699 ;  Session  Laws  (1889),  p.  100;  Board  of  Com- 
miasionert  D.Graham,  4  Colo.  201. 

S.  The  fee  claimed  by  the  sheriff  as  stated  in  the  fifth 
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cause  of  action  was  for  one  day's  attendance  by  him  before  a 
justice  of  the  peace  in  the  trial  of  a  criminal  action.  While 
a  constable  is  allowed  a  per  diem  for  his  attendance  at  a  trial 
before  a  justice  of  the  peace,  we  find  no  statutory  authority 
forgiving  to  the  sheriff  any  such  compensation.  He  is  al- 
lowed his  per  diem  for  attendance  before  a  court  of  record, 
but  not  before  a  justice  of  the  peace. 

4.  As  to  the  sixth  cause  of  action,  it  appears  that  at  the 
trial  of  a  criminal  action  in  a  court  of  record  a  bailiff  wag 
appointed  to  attend  the  jury  in  its  deliberations.  Three  dol- 
lars were  allowed  by  the  board  of  commissioners  as  a  per  diem 
for  such  services ;  but  this  amount  was  ordered  by  the  board 
to  be  covered  into  the  county  treasury,  and  the  same  was  to 
be  deducted  from  the  amount  to  be  paid  to  the  sheriff  for  his 
deputy's  salary  for  the  year  1898.  The  county  court,  how- 
ever,  ruled  otherwise,  and  held  that  the  sheriff  was  not  to  be 
charged  therewith.  The  construction  put  upon  this  by  the 
commissioners  necessarily  makes  of  the  bailiff  a  deputy  sher- 
iff, and  puts  him  on  a  salary.  Such  is  not  a  fair  interpreta- 
tion. The  bailiff  frequently,  as  a  matter  of  fact,  is  not  a 
deputy  sheriff.  No  salary  is  provided  for  him  by  the  statute, 
and  only  a  per  diem  is  allowed,  and  this  only  while  he  serves 
as  a  bailiff.  Even  if  the  bailiff  was  a  deputy  sheriff,  it  was 
not  proper  to  order  this  money  banded  over  to  the  treasurer. 
Board  of  Commissioners  v.  Bransom,  4  Colo.  App.  274  j  Sen- 
derton  v.  Board  of  Commistionert,  4  Colo.  App.  801. 

Indeed,  we  are  cited  to  no  statute  that  authorizes  the  sheriff 
to  appoint  a  bailiff  for  a  court  of  record .  We  know  that  the 
practice  in  some  of  the  district  and  county  courts  is  for  the 
court  at  the  beginning  of  the  term  to  make  an  order  author- 
izing the  sheriff  to  appoint  necessary  bailiffs  for  the  term. 
But,  however  appointed,  or  what  may  be  the  character  of  his 
office,  the  services  of  the  bailiff  are  necessary  for  the  orderly 
and  proper  conduct  of  the  business  of  the  court,  and  the  ex- 
penses incurred  thereby  should  be  paid  by  the  county  as  part 
of  the  expenses  of  the  court,  the  same  as  expenses  incurred 
by  the  employment  of  a  janitor  to  care  for  the  court  room. 
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5.  The  items  embraced  in  the  first,  third  and  seventh  causes 
of  action  may  be  disposed  of  together.  It  will  be  observed 
from  the  foregoing  statement  of  facts  that  the  court  allowed 
to  the  sheriff  as  one  item  the  sum  of  $35.00  for  mileage  for 
returning  from  Canon  City  to  Dnrango.  This  allowance 
must  have  been  based  upon  the  provision  of  the  statute  first 
above  quoted.  Our  construction  of  these  provisions  is  that 
the  fee  to  the  sheriff  of  twenty  cents  per  mile,  mentioned  in 
the  second  quotation,  is  compensation,  not  for  serving  the 
mittimus,  and  based  upon  the  mileage  actually  traveled  in 
serving  the  writ,  but  it  is  for  the  labor  and  time,  the  care, 
the  risk,  and  the  danger  incurred  in  transporting  prisoners, 
although  the  amount  thereof  is  determined  by  the  number  of 
miles  traveled  while  the  sheriff  has  the  prisoner  or  prisoners 
in  charge. 

This  seems  to  us  clear  from  the  fact  that  no  such  fee,  upon 
the  basis  of  twenty  cents  per  mile  traveled,  is  given  to  the 
sheriff  upon  his  return  trip  to  his  home  from  the  place  where 
the  prisoner  is  left.  The  court  below  evidently  so  held, 
because  it  awarded  to  the  sheriff  the  compensation  for  his 
return  journey,  not  upon  the  basis  of  twenty  cents  per  mile, 
but  upon  the  basis  of  ten  cents,  for  each  mite  traveled. 
This  latter  allowance,  however,  could  be  made  only  under 
the  clause  of  section  4,  which  is  first  set  out  above,  and  which 
is  given  to  the  sheriff  as  a  compensation  for  serving  the  war- 
rant or  mittimus,  and  the  amount  thereof  is,  by  the  statute, 
to  be  determined  by  the  number  of  miles  actually  traveled  in 
serving  it.  In  serving  the  writ  the  sheriff  must  travel  both 
to  the  place  where  it  is  served  and  back  to  his  home,  and  so 
the  mileage  under  the  first  provision  quoted,  which  is  com- 
pensation for  serving  the  writ,  is  to  be  reckoned  upon  the 
aggregate  number  of  miles  traveled  both  coming  and  going. 
Another  item  in  dispute  is  the  sum  of  $38.20  for  the  sher- 
iff's railroad  fare  going  from  Durango  to  Canon  City,  and 
returning  therefrom.  The  facts  were  that  the  sheriff  had  a 
free  pass  over  the  railroad,  and  did  not  pay  to  the  railroad 
company  the  amount  which  he  presented  in  his  bill ;  but  be 
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contends  that  this  amount  (which  is  admittedly  the  correct 
railroad  fare)  comes  within  the  meaning  of  the  phrase  "  actual 
expenses,  necessarily  incurred."  On  the  other  hand,  the 
county  contends  that,  inasmuch  as  this  amount  was  not  ac- 
tually paid  or  liability  therefor  incurred  by  the  sheriff,  it  can- 
not come  within  this  provision.  We  are  cited  to  no  authority 
upon  this  point. 

The  question  of  charging  for  railroad  fare  under  such  cir- 
cumstances may,  in  one  view,  be  regarded  as  a  question  of 
ethics  rather  than  of  law,  and  so,  possibly,  in  this  regard, 
beyond  the  pale  of  this  court's  jurisdiction.  Yet  it  is  in  a 
very  important  sense  strictly  a  legal  question,  and  one  which 
we  must  determine. 

It  will  be  observed  that  this  claim  is  predicated  by  the 
sheriff  upon  the  second  provision  cited.  The  language  is 
"actual  expenses  necessarily  incurred."  This  implies  that 
such  expenses,  if  not  actually  paid,  at  least  that  the  liability 
therefor  has  been  incurred  by  the  sheriff  before  be  can  col- 
lect the  same  from  the  county.  This  particular  language  of 
the  statute  is  not  so  elastic  as  to  include  as  part  of  the  actual 
expenses  of  the  officer  a  claim  for  railroad  fare  which  the 
sheriff  has  neither  paid  nor  obligated  himself  to  pay,  although, 
had  he  not  made  use  of  his  free  pass,  such  outlay  would  have 
been  necessary.  Nor  can  it  be  said  upon  this  case  as  made 
that  such  railroad  fare  not  paid  comes  within  the  clause 
"actual  traveling  expenses,"  found  in  the  fourth  quotation. 
The  case  before  us  is  that  the  sheriff  rode  upon  a  fret  pass, 
and  this  implies  that  no  money  consideration  therefor  was 
paid,  and  no  actual  equivalent  of  any  other  sort  given  for  the 
pass.  So  we  conclude  that  where  a  sheriff  travels  upon  a 
free  pass  he  may  not  in  his  account  charge  and  receive  credit 
from  the  county  for  the  amount  of  the  railroad  fare  which 
he  would  have  been  obliged  to  pay  had  he  not  traveled  upon 
a  free  pass.  The  only  real  difficulty  is  not  so  much  to  deter- 
mine the  meaning  of  either  of  these  phrases  alone,  but  rather 
what  meaning  shall  be  given  to  the  provisions  for  mileage 
found  in  both. 
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It  is  clear,  however,  that  under  this  fourth  clause  the  sher- 
iff must  be  compensated  for  his  actual  traveling  expenses. 
But  out  of  what  mileage  these  traveling  expenses  are  to  be 
paid  is  rendered  somewhat  uncertain  by  the  use  of  the  word 
"  mileage "  contained  in  separate  acts  apparently  bearing 
upon  the  same  subject. 

Are  there,  by  these  provisions  in  two  separate  acts,  in- 
tended two  mileages  for  the  sheriff, — one  in  section  4  of  the 
fee  act,  which,  together  with  the  lump  sum  prescribed,  is  to 
be  his  compensation  for  serving  the  particular  writ,  and  in 
addition  thereto  a  separate  mileage  fee  out  of  which  are  to 
be  paid  bis  actual  traveling  expenses  ;  or  is  the  "  mileage  " 
specified  in  the  two  acts  one  and  the  same  mileage,  and 
limited  in  counties  of  the  fourth  class  to  ten  cents  per  mile? 

These  acts  were  approved  upon  the  same  day.  It  must 
not  be  presumed,  unless  the  construction  clearly  requires  it, 
that  either  is  inconsistent  with,  or  repeals  any  portion  of,  the 
other.  While  these  two  acts  throughout  do  not  maintain 
the  distinction  which  the  legislature  apparently  had  in  view 
of  separating  the  general  subject  of  compensation  of  public 
officers  into  the  subordinate  subjects  of  fees  and  salaries,  yet, 
in  the  main,  the  one  relates  to  fees,  the  other  to  salaries. 
The  former  prescribes  what  charges  the  officers  may  make, 
and  what  fees  they  may  collect,  out  of  which  their  salaries 
are  to  be  realized ;  the  latter  fixes  the  salary  and  the  maxi- 
mum of  the  total  remuneration. 

If  there  is  only  one  mileage  allowed  to  the  sheriff  under 
these  two  provisions,  then,  whenever  in  performing  his  duty 
he  is  obliged  to  travel,  he  must,  from  such  mileage  fee,  if  it 
is  ample  enough,  first  deduct  the  costs  of  travel,  and  only 
the  balance  is  the  compensation  for  his  services.  If  the  costs 
of  travel  exceed  the  one  mileage  fee,  then  he  may  not  only 
not  get  anything  for  his  services,  hut  be  entirely  out  of  the 
money  paid  for  traveling  expenses. 

If  there  are  two  mileages  contemplated,  then  when  the 
officer  travels  he  gets  the  one  mileage  prescribed  in  the  fee 
act,  which,  together  with  the  lump  sum  therein  prescribed, 
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is  his  total  compensation  for  serving  the  writ ;  and  out  of 
the  mileage  prescribed  in  the  salary  act  be  gets  an  additional 
amount,  equal  to  the  costs  of  his  travel,  but  limited  in  coun- 
ties of  the  class  we  are  considering  to  ten  cents  per  mile.  If 
such  traveling  expenses  are  less  than  such  mileage  at  the  rate 
of  ten  cents  per  mile,  the  officer  does  not  get  the  full  mile- 
age, but  only  his  actual  outlay ;  if  greater,  only  the  amount 
of  the  mileage  is  paid. 

The  traveling  expenses  paid  by  the  sheriff,  when  refunded 
to  him  by  the  county,  simply  make  the  sheriff  whole  for 
what  be  has  been  obliged  to  pay  out ;  and  it  should  not 
come  out  of  that  mileage  which,  by  the  fee  act,  is  intended 
merely  as  part  of  the  compensation  which  the  county,  in  the 
eye  of  the  law,  has  agreed  to  pay  him  for  what  his  services 
are  supposed  to  be  actually  worth.  The  evident  intent  of 
the  legislature  was  to  create  by  the  fee  act  a  mileage  fee,  all 
of  which  belongs  to  the  officer  as  part  of  his  compensation 
for  services  actually  rendered,  and  no  part  of  which  should 
be  applied  to  the  officer's  necessary  traveling  expenses.  By 
the  salary  act  another  mileage  fee  was  provided  for,  separate 
and  distinct  from  that  in  the  fee  act,  out  of  which  the  officer 
was  to  be  repaid  bis  actual  traveling  expenses,  and  no  more. 

The  salary  act  was  intended  to  provide  a  compensation  to 
public  officers,  and  among  them  to  a  sheriff,  for  the  perform- 
ance of  official  duties.  Such  compensation,  however,  must  be 
paid  out  of  the  fees  prescribed,  and  out  of  them  only.  The 
amount  of  the  salary  is  therein  fixed.  The  act,  moreover,  goes 
further  than  this,  and  provides  that  in  addition  to  his  salary 
the  actual  traveling  expenses  of  the  sheriff  shall  be  paid,  pro- 
viding they  do  not  exceed  what  is  called  a  mileage  at  the 
rate  of  ten  cents  per  mile  in  counties  of  the  fourth  class. 

Whatever  the  practical  operation  of  the  act  may  be,  we 
must  not  presume  that  the  legislature  intended  to  require  pub- 
lic officers  to  do  work  for  the  public  the  performance  of  which 
will  compel  them  to  give  not  only  their  time,  without  getting 
any  compensation  therefor,  but  also  require  them  to  expend 
their  money  in  accomplishing  it.     Butif  the  actual  traveling 
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expenses  are  to  be  deducted  from,  and  come  out  of,  the  mile- 
age fee,  which  U  prescribed  as  a  compensation  to  the  officer 
for  his  services,  we  have  the  result  that  the  fund  created  by 
the  collection  of  the  fees  prescribed,  and  out  of  which  the 
salary  must  be  paid,  is  to  be  reduced  before  paying  the  salary 
by  the  application  of  a  portion  thereof  to  the  payment  of 
traveling  expenses  incurred  by  the  officer,  and  which  the  legis- 
lature evidently  intended  the  latter  should  have  in  addition 
to,  and  over  and  above  the  amount  of,  the  fixed  Balary  ;  and 
we  have  also  the  result  that,  instead  of  the  officer  receiving 
his  salary  and  this  additional  compensation,  whenever  the 
fees  collected  are  less  than  the  traveling  expenses, — which 
sometimes  may  occur, — the  officer  gets  neither  his  traveling 
expenses  nor  anything  to  apply  upon  the  salary. 

It  is  important  always  to  bear  in  mind  that  it  is  out  of  the 
fees,  and  the  fees  only,  that  the  salary  is  to  be  paid.  It  must 
have  been  intended  by  the  two  acts  to  fix  the  fees  so  that 
they  wouldt  probably  amount  to  the  salary  and  traveling  ex- 
penses; or,  in  other  words,  full  compensation  to  the  public 
official,  and  nothing  more.  Whenever  the  total  amount  of 
fees  from  all  sources  is  greater  than  the  salary  and  the  travel- 
ing expenses,  the  question  we  are  now  discussing  is  unimpor- 
tant ;  but  when  the  amount  of  fees  is  less  than  the  salary,  or 
less  than  the  salary  and  the  traveling  expenses,  it  becomes 
material  to  the  officer  to  know  whether  there  are  two  mileage 
fees  provided  or  only  one. 

We  conclude  that  the  mileage  fee  prescribed  for  the  sheriff 
in  section  4  of  the  fee  act  for  serving  any  process  is  intended 
solely  as  a  part  of  the  compensation  for  such  services,  all  of 
which  is  to  be  applied  to  the  payment  of  his  salary,  and  that 
the  actual  traveling  expenses  of  the  sheriff  provided  for  in 
section  11  of  the  salary  act  are  to  be  paid  out  of  and  not  ex- 
ceeding a  mileage  fee  at  the  rate  of  ten  cents  per  mile  actu- 
ally and  necessarily  traveled  in  the  performance  of  his  duty, 
which  fee  is  separate  and  distinct  from  and  in  addition  to  that 
prescribed  in  the  fee  act.  This  seems  to  us  the  only  permis- 
sible construction. 
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If  each  traveling  expenses  are  provided  for  in  the  fee  act, 
then  there  was  no  necessity  for  this  part  of  the  salary  act, 
and  the  legislature,  had  it  not  intended  to  provide  a  separate, 
distinct  and  additional  fund  out  of  which  the  traveling  ex* 
penses  of  the  officer  were  to  be  paid,  could  easily  have  added 
in  the  salary  act  that  the  mileage  fee  intended  as  the  one  out 
of  which  such  expenses  were  to  be  paid  was  one  of  the  mile- 
age fees  provided  in  the  fee  act ;  but  no  such  reference  is 
found,  and  we  must  give  effect  to  all  the  language  of  the 
act,  if  it  can  be  reasonably  done.  A  mileage  fee  is  created 
in  the  salary  act,  and  as  it  is  not  limited  to  any  mileage  found 
in  the  fee  act,  either  the  mileage  allowed  for  serving  proc- 
ess or  mileage  for  transporting  prisoners,  we  conclude  that 
it  was  in  addition  thereto,  and  is  limited  to  the  payment  of 
actual  traveling  expenses. 

By  sustaining  the  validity  of  the  salary  act,  as  we  have 
done  in  another  case,  the  compensation  of  the  sheriff  for  his 
services  cannot,  in  any  event,  exceed  the  amount  fixed  by 
this  act;  and  whatever  fees  are  collected,  which,* in  amount, 
exceed  the  salary  and  traveling  expenses,  belong  to  and  be- 
come the  property  of  the  county,  and  so  no  excessive  com- 
pensation can  be  received  under  these  two  acts,  nor  can  any 
burdensome  claim  be  imposed  upon  the  county,  or  extortion- 
ate charge  exacted  of  litigants  that  will  go  into  the  pockets 
of  public  officials.  It  must  also  be  borne  in  mind  that  these 
mileage  fees,  if  earned  by  the  officer,  must  be  collected  by 
him  of  litigants  if  in  civil  cases,  and  that  the  various  statutory 
conditions  that  make  the  county  liable  for  costs  in  criminal 
cases  must  have  happened  before  the  sheriff  gets  credit  from 
the  county  therefor ;  so  that,  in  compensating  the  sheriff,  be 
is  not  only  limited  to  his  salary  and  actual  traveling  ex- 
penses, but  to  get  these  he  must  first  have  collected  from  the 
parties  to  suits  the  various  items  of  fees  which  go  to  make 
up,  and  out  of  which  only,  his  compensation  is  paid. 

In  the  seventh  cause  of  action  the  sheriff  transported  a 
prisoner  from  Durango  to  the  state  reformatory  at  Buena 
Vista,  and  as  part  of  the  actual  expenses  necessarily  incurred 
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by  him  is  an  item  of  $37.90,  which  he  actually  paid  for  mil- 
road  fare  in  going  to  and  returning  from  Buena  Vista.  At 
the  time  he  had  in  his  possession  a  free  railroad  pass,  but 
did  not  use  it.  The  board  of  county  commissioners  refused 
to  allow  this  item  on  the  ground  that  inasmuch  as  the  sher- 
iff had  a  free  pass  which  he  might  have  used  in  making  this 
journey,  but  did  not,  he  should  not  be  allowed,  as  traveling 
expenses,  the  railroad  fare  paid  by  him.  This  ruling  is  a 
sort  of  moral  compulsion  by  the  county  to  influence  the  sher- 
iff to  make  use  of  what  some  people  regard  as  a  questionable 
practice  upon  the  part  of  a  public  officer.  We  do  not  con- 
sider such  a  construction  of  the  law  to  be  warranted;  and 
hold  that  the  proper  railroad  fare  should  be  paid  by  the  county 
when  it  has  been  paid  by  the  sheriff. 

Item  No.  2  in  the  third  cause  of  action  is  for  transporting 
a  prisoner  by  the  sheriff,  whom  the  latter  arrested  and  con- 
veyed from  the  place  of  arrest  to  the  court  before  trial  was 
had.  As  we  understand  the  contention  of  the  county,  it  is 
that  any  fee  for  transporting  a  prisoner  cannot  be  allowed, 
unless  the  prisoner  has  been  convicted  and  then  taken  to  the 
penitentiary.  Such  contention,  however,  we  do  not  consider 
to  be  sustained  by  giving  any  such  restrictive  meaning  to 
the  word  "  transporting."  The  fee  is  for  the  necessaiy  "con- 
veying" of  a  prisoner,  either  before  or  after  conviction,  and 
the  bill  should  have  been  allowed  if  all  other  statutory  con- 
ditions of  the  liability  of  the  county  were  present 

In  item  No.  5  in  the  first  cause  of  action  the  sheriff  put 
in  a  claim  for  $3. 50,  which  he  paid  as  sleeping  car  fare  from 
Canon  City  to  Durango  upon  his  return  trip  from  conveying 
a  prisoner  to  the  state  penitentiary.  The  county  claims  that 
this  is  not  a  necessary  expense ;  the  sheriff  claims  that  it  is. 

In  construing  the  word  "  necessary "  or  "  necessities," 
courts  have  held  that  whatever  is  convenient,  usual,  or 
adapted  to  the  end,  proper  or  customary  under  similar  cir- 
cumstances, may  come  within  the  definition  of  such  expres- 
sions. Maditon  et  al.  v.  Watertown,  5  Wis.  173 ;  United 
States  v.  Harmony  147  U.  S.  268.     Id  these  days  of  modern 
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travel,  sleeping  cars  are  not  absolute  necessities,  though 
they  certainly  are  convenient  and  customary,  and  are  fre- 
quently used  by  those  who  travel  long  distanced.  We  are 
advised  by  the  facto  of  this  case,  as  well  as  by  our  own  knowl- 
edge, that  the  distance  from  Durango  to  CaHon  City  is  350 
miles,  and  by  the  route  usually  traveled  is  a  tiresome  and 
wearisome  journey  over  two  mountain  ranges.  lit  going 
from  Durango  to  CaHou  City,  when  the  officer  has  a  prisoner 
in  charge,  he  must  be  constantly  on  the  watch  to  see  that 
the  prisoner  does  not  escape ;  and  we  think  that,  taking  into 
consideration  these  circumstances,  the  use  by  him  upon  his 
return  journey  of  a  sleeping  car  during  the  night  time  is  not 
only  customary,  but  is  proper  and  convenient,  and  reasonable, 
within  the  meaning  of  the  statute,  as  a  legitimate  part  of  the 
necessary  expenses  incurred  by  the  sheriff.  We  must  not  be 
understood  as  holding  that  the  sheriff  who  transports  prisoners 
to  the  penitentiary  may  make  use  of  the  mast  luxurious  ac- 
commodations at  his  disposal,  nor  must  it  be  inferred  from  the 
foregoing  that  for  every  short  and  ordinary  trip  upon  such 
business  the  sheriff  may  avail  himself  of  the  use  of  a  sleeping 
car,  and  include  it  in  his  actual  expenses  and  collect  the  same 
from  the  county.  The  liability  of  the  county  depends  in 
part  upon  the  facts  and  circumstances  of  each  case,  and  the 
decision  of  this  particular  question  must  be  limited  to  the 
facts  of  this  case. 

The  foregoing  considerations  dispose  of  all  of  the  contro- 
verted items  in  this  case,  and  all  other  matters  which  are 
raised  here  and  relate  to  this  controversy  havo  been  settled 
by  us  in  the  case  of  Airy  v.  The  People,  decided  at  this  term 
(ante,  p.  144).  We  have  not,  upon  our  own  judgment,  fixed 
the  fees  or  prescribed  what  compensation  public  officers 
should  have  for  their  services,  but  have  simply  declared  what 
determination  the  legislature,  in  its  wisdom,  has  reached  upon 
these  questions  as  expressed  in  these  two  acts. 

We  have  proceeded  in  our  discussion  upon  the  assumption 
that  all  of  the  statutory  conditions  which  fix  the  liability  of 
the  county  exist.     If  the  case  is  a  civil  one,  that  the  officer 
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has  collected  the  prescribed  fees  and  turned  the  money  above 
the  amount  of  the  salary  into  the  county  treasury.  If  crim- 
inal, that  the  facts  exist  which  must  be  present  in  order  to 
call  for  payment  by  the  county  of  tbe  oosts  incurred.  Bran- 
torn  v.  Board  of  Commitsionert  of  Larimer  County,  5  Colo. 
App.  231.  The  statement  of  facts  is  not  sufficiently  definite 
as  to  these  precedent  conditions  to  enable  us  to  enter  judg- 
ment here  upon  all  the  claims  presented  ;  but  from  the  fore- 
going opinion  it  follows  that  the  judgment  of  the  county 
court  must  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  the  court  to  proceed  in  accordance  with  the  views 
expressed  in  this  opinion. 

Reverted. 


Hamill  v.  Thb  Bane  of  Clear  Creek  County. 

Thf  People  ex  bel.  Hamill,  Relator,  v.  The  Bank  op 

Clear  Creek  County,  Respondent. 

1.  supkbbedeas. 

It  seems  that  the  only  proper  function  and  effect  of  a  supersedeas  Is  to 
suspend  the  enforcement  of  the  judgment  of  the  court  below. 

2.  Same — Coktxmpt. 

In  an  action  of  unlawful  detainer,  before  a  justice  of  the  peace,  plain- 
tiff had  judgment  Defendant  appealed  to  the  county  court,  which 
dismissed  the  appeal,  and  he  thereupon  eued  out  a  writ  of  error, 
which  was  made  to  operate  as  a  supersedeas.  Pending  the  deter- 
mination of  a  motion  to  vacate  the  supersedeas,  the  defendant  in 
error  took  possession  of  the  property  in  controversy.  Held,  de- 
fendant In  error  was  not  guilty  of  disobeying  the  strict  letter  of  the 
supersedeas,  but  that  its  conduct  was  reprehensible  and  deserving 
of  punishment. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  J.  B.  Bblford  and  Mr.  F.  J,  Galloway,  for  plain- 
tiff in  error  and  relator. 

Mr.  Thomas  Mitchell  and  Mr.  Victor  A.  Elliott,  for 
defendant  in  error  and  respondent. 
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ORIGINAL  PROCEEDINGS  FOR  CONTEMPT. 

Per  Curiam.  The  Bank  of  Clear  Creek  County,  the  re- 
spondent, brought  an  action  of  unlawful  detainer  before  a 
justice  of  the  peace  against  W.  A.  Hamill,  and  recovered  a 
judgment  therein  for  the  possession  of  what  is  known  as  the 
"  Hamill  ranch."  An  appeal  from  that  judgment  was  dis- 
missed in  the  county  court,  and  the  defendant  (relator  here) 
is  prosecuting  a  writ  of  error  from  such  judgment  of  dis- 
missal. Upon  application  of  the  plaintiff  in  error  the  writ  of 
error  was  made  to  operate  as  a  supersedeas  to  the  judgment 
of  the  county  court.  The  defendant  in  error  thereupon  filed 
a  motion  to  vacate  such  order,  and  pending  the  determination 
thereof  took  possession  of  the  property  in  controversy,  as  it 
alleges,  peaceably,  and  during  the  temporary  absence  there- 
from of  the  plaintiff  in  error ;  but,  as  the  latter  alleges,  ob- 
tained possession  by  force,  and  through  a  conspiracy  with  the 
employees  of  the  plaintiff  in  error,  whereby  they  were  induced 
to  vacate  and  leave  said  premises  in  order  that  the  defendant 
in  error  might  obtain  possession.  But  we  think  it  not  very 
material  whether  or  not  force  was  used  or  a  conspiracy  formed. 

The  plaintiff  in  error  then  filed  an  affidavit  in  this  court 
setting  forth  such  state  of  facts  and  asking  that  the  defend- 
ant in  error  might  be  cited  for  contempt.  Upon  an  order 
from  this  court  for  the  defendant  in  error  to  show  cause  why 
it  should  not  be  punished  for  contempt,  respondent  filed  its 
answer  and  proofs,  from  which  the  foregoing  facts  appear. 
It  admits  the  taking  of  possession,  but  denies  that  any  con- 
tempt or  disrespect  of  this  court  was  intended.  It  further 
contends  that  it  had  the  unquestioned  right  to  take  possession 
of  the  property  in  controversy  notwithstanding  the  pendency 
of  proceedings  in  this  court,  and  notwithstanding  the  judg- 
ment of  the  court  below  was  superseded.  The  claim  is  that 
the  supersedeas  operates  only  upon  the  judgment  of  the 
court  below,  and  is  directed  merely  to  the  officers  of  that 
court,  and  that  the  only  proper  function  and  effect  of  such 
a  writ  is  to  suspend  the  enforcement  of  the  judgment  by  the 
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appropriate  writ,  and  prevent  the  court  below  and  its  officers 
and  the  parties  to  the  suit  from  any  attempt  to  get  posses- 
sion of  the  property  by  virtue  of  tbe  judgment  itself ;  and 
that  it  leaves  the  defendant  in  error  free  to  resort  to  any 
otber  appropriate  legal  remedy,  and  permits  it,  also,  of  its 
own  motion,  to  take  possession  of  its  property  while  tbe 
case  is  still  pending  in  the  court  of  review. 

We  have  been  cited  to  no  case,  neither  have  we  been  able 
to  find  any  authority,  in  point,  though  the  authorities  cited 
by  respondent  as  to  the  function  of  a  supersedeas  bear  out 
its  contention.  Dulin  v.  Pacific  Wood  Co.,  33  Pac.  Rep.  123. 
Counsel  say  that  the  case  is  one  of  first  impression.  Possi- 
bly it  is,  and,  if  so,  tho  reason  probably  is  that  never  before 
has  a  suitor  deemed  it  wise  to  resort  to  such  questionable 
methods. 

We  are  of  opinion  that  respondent  is  not  guilty  of  disobey- 
ing the  strict  letter  of  tbe  supersedeas ;  but  it  does  not  fol- 
low from  this  that  its  conduct  is  not  reprehensible.  The 
affidavit  upon  which  this  proceeding  is  founded,  the  evidence 
produced  on  this  hearing,  the  admissions  of  respondent,  and 
the  proceedings  in  the  case  pending  upon  error,  bring  to  our 
attention  a  course  of  conduct  which,  while  not  strictly  con- 
stituting the  particular  contempt  which  relator  supposed  was 
committed,  nevertheless  is  something  which  ought  not  to  be 
tolerated  and  which  deserves  some  punishment. 

The  respondent  was  the  plaintiff  in  the  action  before  the 
justice  of  the  peace.  It  first  asked  for  process  to  bring  tho 
relator  into  court  in  order  that  the  controverted  right  of 
possession  to  this  ranch  might  be  adjudicated.  Not  only  did 
it  submit  itself  to  the  court's  jurisdiction,  but  the  subject- 
matter  of  the  litigation  (the  possession  of  the  property)  was 
thus  brought  within  the  jurisdiction  of  the  court. 

The  respondent  obtained  a  judgment  in  its  favor  in  the 
county  court.  That  judgment  was  by  the  order  of  this  court 
superseded.  This  was,  for  the  purposes  of  that  order,  equiv- 
alent to  deciding  that  there  was  probable  error  in  the  judg- 
ment of  the  court  below.     The  respondent  thereupon  filed 
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its  motion  to  vacate  the  order  granting  tlie  mper&edeat. 
Hearing  upon  this  motion  watt  had,  elaborate  oral  arguments 
made,  briefs  filed.  .The  only  object  for  asking  to  have  the 
superaedeaa  vacated  was  to  remove  from  the  court  below 
and  from  the  respondent  the  restraint  which  the  granting  of 
the  writ  accomplished,  and  thereby  enable  the  respondent  to 
get  possession  of  the  property  by  the  enforcement  of  such 
judgment. 

After  this  motion  was  submitted  for  determination,  and 
while  this  court  was  engaged  in  its  consideration,  the  respond- 
ent, disregarding  the  proceeding  which  it  had  instituted  to 
relieve  itself  from  the  effect  of  the  court's  previous  order, 
virtually  took  the  law  into  its  own  hands  and  took  possession 
of  the  property  in  controversy. 

Had  the  respondent  at  or  before  the  time  it  thus  took  pos- 
session, and  before  it  was  cited  to  show  cause  why  it  should 
not  be  punished  for  contempt,  been  in  a  position  to  confess 
error,  and  thus  have  the  case  remitted  to  the  lower  court,  or 
to  dismiss  its  motion  to  vacate  the  supersedeas,  probably  the 
conduct  complained  of  might  not  be  considered  so  censurable 
or  flagrant;  but  for  it,  while  prosecuting  in  court  a  remedy 
which,  if  granted,  would  enable  it  to  get  possession  of  the 
property  under  the  protection  of  the  judgment,  deliberately 
to  take  that  possession  while  the  court  was  considering  its 
application  for  relief,  without  withdrawing  its  motion,  is 
nothing  less  than  a  trifling  with  the  court  whose  jurisdiction 
had  been  invoked.  To  suffer  this  to  be  done,  and  permit  a 
party  to  a  suit  to  reap  the  benefits  of  such  conduct  or  retain 
the  advantages  thus  gained,  would  be  to  confess  the  inability 
of  courts  to  protect  parties  litigant  while  the  litigation  is 
pending  ;  would  be  to  allow  the  time  of  the  court  to  be  con- 
sumed by  useless  wranglings;  would  be  to  enable  a  suitor 
to  experiment  with  the  court,  and,  when  anticipating  an  ad- 
verse ruling,  set  at  naught  and  disregard  such  proceedings 
begun  by  him  and  take  the  law  into  his  own  hands,  and  at 
the  same  time  impose  upon  the  court  the  duty  of  continuing 
its  examination  of  his  case  while  he  is  in  the  enjoyment  of 
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the  very  thing  the  possession  of  which  he  has  asked  the  court 
to  give  him. 

But  the  respondent  has  throughout  this  matter  acted  upon 
the  advice  of  able  and  honorable  counsel,  whose  learning  and 
standing  at  the  bar  preclude  any  suspicion  of  unworthy  mo- 
tives, and  whose  course  in  this  action  has  apparently  received 
some  recognition  in  the  decision  of  cases  somewhat  analo- 
gous. He  undoubtedly  believed  that  his  advice  was  sound, 
and  he  hud  no  thought  or  intention  of  disregarding  any  duty 
he  owed  to  the  court.  Besides  this,  the  protestations  of  re- 
spect for  this  court  made  by  counsel,  as  well  as  like  declara- 
tions by  the  officers  of  the  bank,  we  believe  to  be  true  and 
genuine,  and  not  inspired  by  any  fear  of  punishment.  Con- 
sidering the  premises,  we  shall  inflict  no  fine,  but  the  order 
will  be  that  the  respondent  vacate  the  premises,  and  deliver 
possession  thereof  to  the  relator  within  twenty-four  hours. 

Hayt,  C.  J.,  dissents. 


Rust  et  al.  t»  Strickland. 

1.  Appellate  Pbacttce. 

Notwithstanding  it  may  appear  to  the  court  of  review  that  a  finding  Is 
against  the  weight  of  evidence,  if  there  is  testimony  to  support  the 
decree,  it  will  not  be  disturbed  upon  that  ground. 

2.  Specific  Pebpormakce. 

Where  payment  of  a  certain  sum  is  a  condition  precedent  to  plaintiff's 
right  to  a  specific  performance,  but  he  shows  a  valid  reason  for  a 
failure  of  a  strict  compliance  and  ability  and  willingness  fully  to 
comply  with  the  terms  of  the  contraot,  he  maybe  entitled  to  specific 
performance  upon  payment  of  the  amount  found  to  be  due  upon  an 
accounting. 

Appeal  from  the  Court  of  Appeals. 

Mr.  C.  S.  Wilson,  Mr.  E.  C.  Stimson  and  Mr.  L.  S.  Smith, 
for  appellants. 

Mr.  William  O'Brien  and  Mr.  A.  Helms,  for  appellee. 
Vol.  xxi— 12 
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Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff,  who  is  the  appel- 
lee, to  compel  the  defendants  to  convey  to  him  a  certain 
interest  in  mining  property  which  the  plaintiff  claimed  by 
virtue  of  a  contract  which  was  made  between  plaintiff  and 
Millner,  one  of  the  defendants.  Upon  trial  to  the  court 
without  a  jury  no  specific  findings  of  fact  were  made,  but  the 
court  made  a  general  finding  to  the  effect  that  the  plaintiff 
was  entitled  to  the  relief  sought.  Upon  such  finding  a  de- 
cree was  rendered  directing  the  defendants  to  make  the  con- 
veyance demanded  upon  the  payment  by  the  plaintiff  to  said 
defendant  of  sixty  dollars,  which,  upon  an  accounting,  the 
court  found  to  be  due. 

An  appenl  from  such  judgment  to  the  court  of  appeals  re- 
Bulted  in  its  affirmance,  and  from  the  judgment  of  the  latter 
court  the  defendants  come  here  with  their  appeal. 

There  are  several  parties  defendant  in  the  action,  and 
questions  are  here  raised  and  urged  other  than  the  principal 
question  in  the  case,  but  they  do  not  interfere  with  the  de- 
cision of  the  only  real  controversy  which  is  between  the  plain- 
tiff and  Millner,  the  original  parties  to  the  contract,  the  proper 
construction  of  which  contract,  in  the  light  of  the  evidence, 
settles  this  case. 

The  right  of  the  plaintiff  to  an  interest  in  this  property 
was,  by  the  contract,  a  conditional  one.  The  agreement  was 
that  if  the  plaintiff  should  pay  the  expenses  for  procuring 
patents  for  the  two  mining  claims  in  controversy,  the  patent- 
ees would  convey  to  him  an  undivided  one  quarter  interest 
in  and  to  each  thereof  as  soon  as  the  receiver's  receipt  for 
the  same  should  be  obtained. 

It  is  contended  that  such  payment  of  expenses  was  to  be 
made  as  they  accrued  from  time  to  time,  and  it  will  be  con- 
ceded that  such  is  a  fair  construction  of  the  contract.  It 
may  likewise  be  conceded  that  such  payment  was  a  condition 
precedent  to  the  existence  of  any  right  of  the  plaintiff  to 
any  part  of  the  property. 
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The  questions  here  are,  then :  First.  Did  the  plaintiff 
make  payment  of  these  expenses  as  they  accrued?  Second. 
If  not,  has  he  shown  any  good  reason  in  equity  which  ex- 
cuses a  strict  and  full  compliance  with  this  contract,  and 
which,  nevertheless,  entitles  hiin  to  enforce  its  performance 
if  he  is  still  capable  of  fully  complying  with  its  provisions  ? 
Third.  Was  the  case  one  in  which  an  accounting  might  prop- 
erly be  bad ?  Fourth.  Was  the  decree  one  in  law  warranted  ? 
The  first  question  is  purely  one  of  fact ;  the  others,  questions 
of  law  and  fact. 

The  principal  effort  of  appellants'  counsel  is  apparently 
devoted  to  the  attempt  to  demonstrate  that  the  trial  court 
made  a  mistake  in  its  findings  of  fact.  It  is  true  that  the 
evidence  was  conflicting  upon  most  of  the  questions  at  issue, 
but  there  was  some  evidence  to  sustain  the  findings  as  to 
every  material  point  in  controversy,  and  there  is  nothing  in 
the  record  to  show  that  the  trial  court,  in  its  findings,  was 
actuated  by  prejudice  or  bias.  Under  the  familiar  rule  of 
this  court,  therefore,  we  cannot,  under  such  circumstances, 
reverse  the  judgment  upon  the  ground  of  the  insufficiency 
of  the  evidence,  even  if  we  differed  from  the  court  below  as 
to  the  preponderance  thereof. 

There  is  no  question  that  the  plaintiff  paid  a  portion  of 
the  expenses  of  procuring  a  patent  as  they  accrued.  The 
defendants  concede  this,  and  the  court  must  have  expressly 
found  that  he  paid  more  than  three  hundred  dollars  on  the 
same.,  The  evidence  tends  to  show  that  at  the  same  time 
there  were  several  similar  contracts  between  the  same  par- 
ties, and  that  Millner  was  the  active  person  in  the  procuring  of 
the  patents  for  all  the  claims  covered  by  these  different  con- 
tracts. He,  rather  than  the  plaintiff,  knew  what  steps  had 
to  be  taken,  and  were  taken,  to  procure  patents,  what  was 
the  amount  of  the  expenses,  and  what  applications  upon  ac- 
count of  the  patenting  of  these  two  particular  claims  bad 
been  made  by  him  out  of  the  moneys  paid  to  him,  or  to  his 
order,  from  time  to  time,  by  the  plaintiff,  upon  this  and  the 
several  other  similar  transactions. 
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At  the  time  of  the  payments  to  Millner  there  seem  to 
have  been  no  Rpecific  directions  by  the  plaintiff  as  to  the 
manner  of  the  application  of  the  money,  or  to  what  particu- 
lar account  it  should  be  credited,  and  no  statement  was  ever 
rendered  by  Millner  to  the  plaintiff  as  to  what  disposition 
was  made  of  the  moneys  thus  paid  to  him,  nor  did  he  ever 
inform  the  plaintiff  what  were  the  expenses  of  patenting 
these  claims  in  controversy.  The  plaintiff  contended  and 
swore  that  he  had  paid  in  full  at  least  all  these  expenses,  and 
possibly  more  than  such  expenses  actually  amounted  to ;  but, 
considering  the  circumstances,  as  above  stated,  he  averred  in 
his  pleadings,  and  also  in  -his  testimony,  a  willingness  to 
pay,  and  made  a  tender  to  pay,  any  balance  that  might  be 
found  due  upon  such  expenses  upon  the  taking  of  an  ac- 
count. 

Throughout  this  matter  there  was  a  looseness  and  unbusi- 
nesslike method  in  their  dealings  and  in  the  keeping  of  their 
several  accounts  by  the  plaintiff  and  Millner  which  might 
well  render  it  difficult  for  either  to  know  how  the  account 
stood.  In  these  circumstances  the  case  was  a  proper  one  for 
an  accounting.  From  the  conflicting  testimony  the  court 
found  that  sixty  dollars  was  still  due  on  the  expenses  of  pro- 
curing a  patent  for  these  two  claims,  and  we  are  not  disposed 
to  say  in  the  light  of  the  evidence  that  this  was  not  as  fair 
an  ascertainment  as  could  be  made. 

Then,  too,  assuming  the  correctness  of  the  finding  of  fact, 
as  we  do,  the  plaintiff  has  shown  a  valid  reason  for  not  hav- 
ing strictly  and  fully  complied  with  his  contract  with  respect 
to  making  these  payments  as  they  became  due,  and  it  would 
be  inequitable  to  refuse  relief  when  it  is  in  the  power  of  the 
plaintiff  now  fully  to  perform  in  accordance  with  bis  offer  to 
do  so,  particularly  when  it  was  the  fault  of  Millner,  lather 
than  that  of  plaintiff  (if  there  was  any  fault  on  the  part  of 
either),  in  not  giving  to  the  plaintiff  information  as  to  the 
status  of  the  account,  which,  as  to  some  of  its  items,  Millner 
alone  seemed  to  possess.  Having  the  right  to  an  undivided 
one  quarter  interest  in  and  to  the  property,  provided  he  paid 


Digitized  by  GOO^k' 


1895.]  Kellogg  v.  Kellogg.  181 

the  expenses  for  procuring  the  patent  therefor,  and  having 
by  the  findings  of  the  court  paid  more  than  three  hundred 
dollars  thereof,  and  offering  to  pay  the  balance  of  about  sixty 
dollars  which  the  court  found  still  to  be  due  on  such  expenses, 
and  it  appearing  that  Millner,  rather  than  plaintiff,  was  in 
fault  for  the  failure  of  plaintiff  to  pay  all  of  the  expenses  as 
they  accrued,  we  think  that  the  plaintiff  is  entitled  to  the 
benefit  of  his  contract,  and  that  a  conveyance  of  the  interest 
in  question  should  be  made.  For  these  reasons  the  judg- 
ment of  the  court  of  appeals  is  affirmed. 

Affirmed. 


Kellogg  v.  Kellogg. 


1.  Pbactice — Instructions — Discsbtiok. 

In  equity  cases  the  findings  of  a  jury  are  simply  advisory,  and  the  court, 
in  its  discretion,  ma;  modify  them  or  set  them  aside  and  substitute 
it*  own  conclusions  upon  the  facts  as  well  as  the  law.  In  these 
cases  the  giving  or  refusing  to  give  instructions  is  within  the  dis- 
cretion of  the  court,  and  its  action  In  this  regard  Is  not  subject  to 

2.  Hakbtjcd  Women. 

A  married  woman  is  not  under  the  restraints  or  disabilities  of  cover- 
ture imposed  by  the  common  law.  She  may  deed  her  property 
directly  to  her  husband  without  consideration  if  she  so  desires, 
but  such  transactions  are  scrutinized  with  great  care. 

3.  DuBESfa — EQUITY. 

Courts  of  equity  always  Interfere  to  relieve  from  a  conveyance  for  an 
Inadequate  consideration  extorted  by  threats  sufficient  to  overcome 
the  will  of  the  grantor. 

4.  Sank. 

A  man  who  acquired  his  wife's  property  by  means  of  a  conveyance 
extorted  by  him  from  her  by  threats  that  unless  she  gave  him  the 
deed  he  would  take  their  children  from  her  and  she  would  never 
see  them  again,  should  be  compelled  to  reconvey. 

b.  Husband  and  Wife— Custody  of  Chii.hkbn. 

The  right  to  the  custody  of  small  children  as  between  father  and  mother 
depends  upon  a  variety  of  circumstances,  the  good  of  the  children 
being  a  paramount  consideration. 

Appeal  from  the  District  Court  of  Garfield  County. 


Sl    Hill 
18.  Ul| 
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Mr.  J.  L.  Hodges  and  Mr.  J.  W.  Doluson,  for  appel- 
lant 

No  appearance  for  appellee. 

Chief  Jttstice  Hayt  delivered  the  opinion  of  the  court. 

The  parties,  plaintiff  and  defendant,  were,  at  the  time  of 
the  transaction  complained  of,  husband  and  wife,  and  the 
plaintiff  seeks  relief  from  her  husband  from  a  conveyance 
made  directly  from  her  to  him,  on  the  ground  that  he  exer- 
cised an  undue  influence  over  her,  and  thereby  acquired  an 
unconscionable  advantage. 

It  appears  from  the  evidence  that  plaintiff  and  defendant 
had  been  living  together  as  husband  and  wife  up  to  the  day 
before  the  execution  of  the  deed,  when  the  plaintiff  for  some 
reason  left  the  home  of  the  defendant  and  separating  herself 
from  him  took  lodgings  at  a  hotel  near  by.  She  at  this  time 
had  in  her  custody  and  control  two  small  children,  the  issue 
of  her  marriage  with  the  defendant,  the  eldest  being  four 
years  of  age  and  the  youngest  a  mere  infant. 

The  defendant  learning  of  her  whereabouts  sought  an  inter- 
view with  her  for  the  ostensible  purpose  of  recovering  a  suit 
of  clothes  that  the  plaintiff  had  inadvertently  carried  away 
with  her  effects,  and  also  two  deeds  belonging  to  the  defend- 
ant. It  is  apparent,  however,  from  the  evidence  that  the 
main,  if  not  the  sole,  purpose  of  this  interview  was  to  procure 
from  the  plaintiff  a  deed  to  the  property  here  in  controversy, 
the  same  being  described  as  lots  numbered  one  and  two  in 
block  G  in  the  town  of  Rifle,  in  Garfield  county,  this  prop- 
erty being  the  sole  and  individual  property  of  the  plaintiff. 
At  first  she  objected  to  deeding  the  property  to  the  defendant. 
Thereupon,  according  to  the  evidence  of  the  plaintiff  and  her 
witnesses,  he  told  her  unless  she  executed  to  him  a  deed  to 
the  property  that  he  would  take  the  children  from  her  and 
she  would  never  see  them  again.  Plaintiff  states  that  she 
was  so  frightened  by  this  threat  that  she  finally  deeded  the 
property  to  her  husband  in  order  to  retain  the  custody  of 
the  children. 
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The  defendant  denies  making  threats  as  claimed  by  plain- 
tiff and  alleges  that  the  deed  was  made  by  the  plaintiff  as  her 
free  and  voluntary  act.  The  question  of  fact  thus  raised  was 
submitted  by  the  court  to  a  jury  by  the  following  interroga- 
tories : 

Q.  "  Was  the  plaintiff  induced  by  threats  to  execute  the 
deed  mentioned  iu  complaint  ?  " 

Q.  "  Was  the  plaintiff  in  such  distress  of  mind  and  heart 
at  the  time  of  the  execution  of  the  deed  as  to  affect  or  de- 
stroy the  freedom  of  her  will?" 

Both  of  these  questions  were  answered  in  the  affirmative. 
The  findings  of  the  jury  upon  these  questions  of  fact  were 
adopted  by  the  court,  and  a  decree  rendered  requiring  the  de 
fendant  to  deed  the  property  to  plaintiff.  There  is  abundant 
evidence  in  the  record  to  sustain  these  findings,  and  under  the 
well  settled  practice  they  cannot  be  disturbed  in  this  court. 
A  reversal  of  the  decree  is,  however,  urged,  first,  on  account 
of  the  refusal  of  the  district  court  to  instruct  the  jury  upon 
the  law  at  appellant's  request;  and,  second,  upon  the  claim 
that  the  judgment  of  the  court   below  was  contrary  to  law. 

As  to  the  first  of  these  assignments  of  error,  it  is  only  nec- 
essary to  call  attention  to  the  fact  that  this  being  a  case  in 
the  nature  of  an  equity  case,  the  action  of  the  jury  was  simply 
advisory,  and  the  court  in  its  discretion  might  have  modified 
the  findings,  or  set  the  same  entirely  aside  and  substituted  its 
own  conclusions  upon  the  facts  as  well  as  the  law.  In  these 
cases  the  giving  or  refusing  to  give  instructions  is  within  the 
discretion  of  the  court,  and  its  action  in  this  regard  is  not 
subject  to  review.     Porter  v.  Chady,  ante,  p.  74. 

Coming  now  to  the  second  branch  of  the  discussion,  the 
law  is  well  settled  in  this  state  that  a  married  woman  may 
dispose  of  her  property,  real  and  personal,  without  reference 
to  any  restraint  or  disabilities  of  coverture  imposed  by  the 
common  law.  She  may  in  all  respects  treat  the  property  as 
if  she  were  sole,  deeding  the  same  directly  to  her  husband 
without  consideration,  if  she  so  desires,  bub  such  transactions 
are  scrutinized  by  the  courts  with  great  care.     Iu  this  case 
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the  jury  found  that  the  deed  was  forced  from  the  wife  by 
threats  made  by  the  husband.  It  appears  that  she  was  not 
therefore  free  to  exercise  her  own  will  in  the  transaction,  but 
acted  merely  as  an  agent  of  the  grantee  in  executing  the  deed. 
He,  a  strong,  vigorous  man ;  she,  a  weak  woman,  with  two 
small  children  clinging  to  her  for  support.  The  custody  of 
those  children  was  more  precious  to  her  than  wealth  and  it 
should  not  be  a  matter  of  surprise  that  she  yielded  to  his 
threats  and  deeded  to  him  the  only  property  she  possessed, 
outside  of  her  wearing  apparel.  The  evidence  shows  that  the 
value  of  this  property  at  the  time  was  not  less  than  fifteen 
hundred  dollars,  while  the  only  consideration  paid  or  promised 
was  the  sum  of  ten  dollars  which  he  gave  her  to  meet  her 
present  necessities.  A  more  unconscionable  transaction  can- 
not well  be  imagined.  Courts  of  equity  always  interfere  to 
protect  the  weak  against  the  strong  and  relieve  from  a  con- 
veyance for  an  inadequate  consideration,  extorted  by  threats 
sufficient  to  overcome  the  will  of  the  grantor.  Turner  v. 
Turner,  44  Mo.  535 ;  Anthony  v.  ifiitetou,  10  R.  1. 165 ;  Yard 
v.  Yard,  27  N.  J.  Eq.  114 :  Taylor  v.  Taylor,  8  How.  (U.  S.) 
188. 

It  is  urged  in  this  case  that  the  father,  being  the  natural 
custodian  of  the  children,  had  a  right  to  take  them  from  the 
mother,  and  that  his  threat  to  do  a  thing  lawful  in  itself 
cannot  be  made  the  basis  for  setting  aside  a  conveyance.  In 
answer  to  this  argument  it  is  to  be  said : 

First;  That  the  right  to  the  custody  of  small  children  as 
between  father  and  mother  depends  upon  a  variety  of  circum- 
stances, the  good  of  the  children  being  a  paramount  consid- 
eration, and  it  is  not  to  be  taken  as  undisputed  that  the 
father  is  entitled  to  such  custody  in  all  cases,  and  where  the 
custody  is  awarded  the  father,  provision  is  made  for  visits  by 
the  mother,  while  here  the  threat  was  that  the  mother  should 
never  again  see  the  children. 

Second:  If  it  be  conceded  in  this  instance  that  the  father 
had  the  right  to  take  the  children,  he  cannot  justify  coercing  the 
mother  into  stripping  herself  of  all  her  property  upon  any 
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such  flimsy  pretext.  It  is  not  pretended  that  the  deed  was 
given  in  consideration  of  the  custody  of  the  children  remain- 
ing with  the  mother.  The  father  was  just  as  much  at  liberty 
to  claim  the  children  after  the  deed  was  executed  and  deliv- 
ered as  before. 

The  judgment   seems  to  be  clearly  right  and  most  be 
affirmed. 

Affirmed. 


The  Board  op  County  Commissioners  op  Kiowa  County 
v.  Dunn  et  al. 

1.  Cowbtitutiosal  Law— Taxation— Property  of  Nonbesidbxt. 
The  property  or  business  of  a  nonresident  cannot  be  taxed  In  a  differ- 
ent manner  or  at  a  different  rate  than  that  ol  the  resident 

2.  Same. 

Section  3196,  Gen.  Stats,  (sec.  4278,  Hills'  An.  Stats.),  is  unconstitu- 
tional. 

Error  to  the  District  Court  of  Kiowa  County. 

The  board  of  county  commissioners  of  Kiowa  county,  on 
the  26th  day  of  September,  1891,  filed  their  complaint  in  the 
district  court  of  Kiowa  county  against  the  defendants  in 
error,  wherein  they  in  substance  allege : 

That  the  defendants  in  error,  defendants  below,  are  non- 
residents of  the  state  of  Colorado ;  that  they  are  the  owners 
of  1,904  head  of  cattle ;  that  about  the  month  of  July  they 
brought  said  cattle  into  Kiowa  county,  Colorado,  and  have 
since  said  time  kept  and  herded  the  same  in  said  county  for 
grazing  purposes  ;  that  by  virtue  of  the  provisions  of  an  act  en- 
titled "  An  Act  to  Protect  the  Grazing  Lands  of  Colorado 
from  the  Stock  of  Nonresidents,"  they  were  required  to  pay  to 
the  county  treasurer  of  said  county  the  sum  of  fifty  cents  per 
head,  and  to  make,  acknowledge  and  file  with  the  county 
clerk  of  said  county  a  certificate  showing  the  number  of  ani- 
mals so  grazed  and  the  brands  of  same,  before  bringing  said 
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animals  into  said  county  and  state ;  that  defendants  neg- 
lected and  refused  to  pay  said  fifty  cents  per  head,  and  failed 
to  cause  said  certificate  to  be  executed  and  filed  ;  that,  as  pro- 
vided in  said  act,  by  reason  of  such  neglect  and  refusal  to  pay 
as  above  set  forth,  they  were  required  to  pay  for  each  head 
so  herded  and  grazed  the  sum  of  $2.00;  prays  judgment  for 
the  amount  of  $3,808,  for  costs,  etc. 

To  this  complaint  defendants  demurred,  because  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  the  law  under  which  plaintiff  claims  its  cause 
of  aetiou  arises  is  unconstitutional  and  void.  The  court 
below  sustained  the  demurrer  and  dismissed  the  case  at 
plaintiff's  costs.  To  reverse  this  judgment  this  writ  of  error 
is  prosecuted. 

Messrs.  Sladb  &  Torbit,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  only  question  presented  upon  this  record  is  the  con- 
stitutionality of  the  act  approved  February  1, 1879,  entitled 
"  An  Act  to  Protect  the  Grazing  Lands  of  Colorado  from  the 
Stock  of  Nonresidents."  So  much  of  the  act  as  is  necessary 
to  be  considered  in  determining  this  question  reads  as  follows : 

"Section  1.  Any  person  or  persons  being  nonresidents 
of  this  state  may  keep  and  herd,  for  grazing  purposes,  cattle, 
horses,  mares,  geldings,  mules,  asses  or  sheep  in  any  county 
in  this  state,  for  the  period  of  one  year  thereafter,  by  first 
paying  to  the  treasurer  of  the  county  wherein  the  said  stock 
may  be  kept  and  herded,  the  sum  of  fifty  cents  for  each  and 
every  animal  so  kept  and  herded  in  said  county ;  Provided, 
That  the  sum  of  twenty  cents  only  shall  be  collected  on  each 
and  every  sheep  so  kept  and  herded  as  aforesaid ;  and  pro- 
vided alio,  that  the  said  fifty  and  twenty  cents,  respectively, 
shall  be  in  lieu  of  all  taxes  upon  said  animals,  whether  for 
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county,  school  or  state  purposes,  during  the  period  preceding 
the  first  day  of  May  in  each  and  every  year." 

Section  5  provides  that  upon  failure  of  any  nonresident 
owner  of  the  animals  specified  in  section  1  to  pay  the  amount 
of  money  per  head  as  is  therein  provided,  he  shall  forfeit  and 
pay  the  sum  of  $2.00  per  head  for  each  and  every  head  of 
stock  so  kept  and  herded,  except  sheep,  upon  which  latter 
animals  shall  be  forfeited  and  paid  the  sum  of  fifty  cents  for 
each  and  every  head  thereof,  which  said  sum  may  be  recovered 
in  an  action  of  debt,  in  the  name  of  the  county. 

Section  S,  article  10,  of  the  constitution  of  Colorado  pro- 
vides: 

"Sec.  8.  All  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected  under  general 
laws,  which  shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  foe  taxation  of  all  property,  real  and  per- 
sonal ; "  etc. 

The  act  in  question  clearly  contravenes  this  provision  of 
the  constitution.  It  undertakes  to  tax  the  stock  in  question, 
because  owned  by  nonresidents,  in  a  different  manner  from 
which  similar  property  belonging  to  resident  owners  is  taxed. 
It  is  well  settled  that  the  property  or  business  of  a  non- 
resident cannot  be  taxed  in  a  different  manner  or  at  a  differ- 
ent rate  than  that  of  a  resident.  Section  2833  of  our  revenue 
act  recognizes  this,  and  provides  that 

"  All  personal  property  shall  be  listed  in  the  county  where 
it  shall  be  on  the  first  day  of  May  of  the  then  current  year ; 
hut  if  the  owner  resides  out  of  the  state,  or  fails  to  return 
his  property  to  the  assessor,  it  shall  be  listed  and  taxed  where 
it  may  then  be.  Provided,  that  horses,  mules,  cattle  and 
sheep,  running  at  large  and  not  being  worked,  shall  in  all 
cases  be  returned  and  assessed  in  the  county  in  which  they 
are  being  herded  or  kept  on  the  first  day  of  May  in  each  year." 

In  providing  for  the  taxation  of  property  of  a  nonresident 
by  a  different  mode  and  for  a  different  amount  from  that 
of  all  other  property  of  the  same  kind  when  owned  by  a  resi- 
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dent,  this  act  is  in  violation  of  the  plain  mandate  of  the  con- 
stitution, and  cannot  be  upheld.  It  is  insisted  that  if  the  act 
may  not  be  sustained  as  an  exercise  of  the  power  to  levy  a 
revenue  tax,  yet  it  nevertheless  may  be  upheld  as  a  valid 
police  regulation  imposing  a  license  tax. 

While  a  license  tax  may  be  levied  upon  such  business  or 
occupations  as  are  proper  subjects  of  municipal  regulation 
and  control,  and  the  purpose  of  such  tax  is  for  regulation 
or  restraint,  yet  when  all  the  elements  of  regulation  or  re- 
straint are  wanting,  and  the  primary  purpose  of  the  act  is 
the  raising  of  revenue  only,  then  it  loses  its  character  as  a 
license  tax  and  becomes  a  tax  for  revenue. 

« Only  those  cases  where  regulation  is  the  primary  pur- 
pose can  be  specially  referred  to  the  police  power."  Cooley 
on  Taxation,  S97. 

For  this  reason  the  act  under  consideration  cannot  be  up- 
held as  a  legitimate  exercise  of  police  power.  We  think  the 
court  below  properly  sustained  the  demurrer  and  dismissed 
the  action  at  plaintiff's  cost.  The  judgment  is  accordingly 
affirmed. 

Affirmed. 


ARNETT  V.  LlNHART  ET -AL. 

1.  Watbb  Rights  Tbansfkbabi.e. 

Although  a  water  right  ma;  be  appurtenant  to  land,  ft  may  be  trans- 
ferred either  with  or  without  the  land. 

2.  6am*—  Conveyance. 

Whether  a  deed  to  land  conveys  a  water  right  depends  upon  the  Inten- 
tion of  the  grantor,  which  Is  to  be  gathered  from  the  express  terms 
of  the  deed,  or,  when  it  is  silent  as  to  the  water  right,  from  the  pre- 
sumption that  arises  from  the  cf  re  urn  stances,  and  whether  ouch 
right  is  oris  not  incident  andneoessary  to  the  beneficial  enjoyment 
of  the  land;  so  where  a  deed,  after  describing  the  land,  contained 
the  following  :  "  And  also  one  half  interest  in  a  certain  ditch," 
describing  it,  it  is  manifest  that  the  grantor  intended  to  convey  a 
like  Interest  In  the  water  right,  and  to  reserve  a  one  half  interest  in 
that  right  as  well  as  in  the  ditch  itself. 
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8.  dkfenbs — damages. 

The  tact  that  the  plaintiff  wrongfully  prevented  the  defendant  from 
taking  water  from  a  ditch  In  which  he  had  a  right  does  not  consti- 
tute a  defense  to  an  notion  brought  against  the  defendant  for  di- 
verting all  of  the  water  of  the  stream  by  means  of  a  new  ditch,  and 
for  damages  to  the  old  ditch  and  other  property  caused  by  the 
operation  of  the  new  one. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Hipp  &  Tesch,  for  appellant. 

Mr.  E.  W.  WArBBiGHT,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  Mary  M.  Amett  against 
Eliza  and  David  Linhart  to  recover  damages  resulting  from 
the  interruption  of  the  use  of  an  irrigating  ditch,  and  the  con- 
sequent loss  of  water  for  irrigation  purposes,  and  for  certain 
equitable  relief. 

Upon  the  conclusion  of  plaintiff's  evidence,  the  court  below 
sustained  a  motion  for  nonsuit  and  dismissed  the  action  at 
plaintiffs  cost.  The  assignment  of  errors  challenges  the  cor- 
rectness of  this  ruling.  From  the  record  it  appears  that  on 
the  8th  day  of  April,  1886,  defendants  conveyed,  by  warranty 
deed,  to  plaintiff  a  certain  piece  of  land  containing  about 
eleven  acres  ;  and  also  a  water  right,  the  extent  of  which  is 
in  dispute  between  the  parties,  plaintiff  contending  that  she 
is  the  owner  of  the  entire  water  right,  and  defendants  claim- 
ing an  undivided  one  half  of  the  same.  Since  the  controversy 
in  this  case  arose  out  of  these  conflicting  claims,  aud  a  part  of 
the  relief  sought  involves  an  adjudication  of  these  respective 
rights,  we  deem  it  best  to  determine  this  question  at  the  out- 
set. Plaintiff  insists  that,  the  water  right  involved  having 
been  used  upon  the  land  prior  to  her  purchase,  it  therefore 
became  and  was  an  appurtenance  thereto  and  passed  to  her 
by  the  conveyance  of  the  land.  Whatever  may  be  the  rule 
governing  the  transfer  of  water  rights  that,  under  the  par- 
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ticular  circumstances,  are  appurtenant  to  the  land  conveyed, 
when  no  express  mention  thereof  is  made  in  the  deed,  it  cer- 
tainly can  have  no  application  to  a  case  where,  by  the  terms 
of  the  deed  itself,  such  right  is  expressly  granted  or  reserved. 
Although  a  water  right  may  be  appurtenant  to  the  land,  it  is 
the  subject  of  property  and  may  be  transferred  either  with  or 
without  the  land.  Striokler  v.  City  of  Colorado  Springs,  16 
Colo.  61.  Being  therefore  a  distinct  subject  of  grant,  and 
transferable  either  with  or  without  the  land,  whether  a  deed  to 
land  conveys  the  water  right  depends  upon  the  intention  of 
the  grantor,  which  is  to  be  gathered  from  the  express  terms 
of  the  deed ;  or,  when  it  is  silent  as,  to  the  water  right,  from 
the  presumption  that  arises  from  the  circumstances,  and 
whether  such  right  is  or  is  not  incident  to  and  necessary  to 
the  beneficial  enjoyment  of  the  land. 

In  the  case  at  bar  the  deed  to  plaintiff  expressly  limits 
and  determines  the  extent  of  the  water  right  conveyed  io  her. 
Its  language  is :  "  That  the  said  parties  of  the  first  part,  for 
and  in  consideration  *  *  *  have  granted,  bargained,  sold  and 
conveyed,  *  *  *  all  the  following  described  lot  or  parcel  of 
land  and  water  rights;  *  *  "  ." 

After  a  description  of  the  land  by  metes  and  bounds,  the 
water  right  referred  to  is  described  as  follows  :  "  And  also  a 
one  half  (£)  interest  in  a  certain  ditch  taken  from  a  certain 
gulch  known  as  '  Dad  Clark  Gulch,'  said  ditch  being  now  con- 
structed." 

By  expressly  conveying  a  one  half  interest  in  the  ditch,  the 
grantors  manifestly  intended  to  convey  a  like  interest  in  the 
water  right,  and  reserve  a  one  half  interest  in  that  right  as 
well  as  in  the  ditch  itself ;  otherwise  the  reservation  of  an 
interest  in  the  ditch  would  be  absolutely  worthless.  We  con- 
clude, therefore,  that  the  plaintiff  is  the  owner  of  one  half 
of  the  ditch  and  entitled  to  the  use  of  one  half  of  the  water 
appropriated  thereby.  The  ditch  is  known  as  the  "  Linhart 
Ditch  No.  2,"  and  appropriates  the  entire  flow  of  water  in  Dad 
Clark  gulch.  It  appears  that  defendants,  upon  being  denied 
the  right  to  use  any  water  flowing  in  this  ditch,  in  the  fall  of 


Digitized  by  GOO^k' 


1895.]  Abnett  v.  LrNHAitT.  191 

1888  constructed  another  ditch  for  the  purpose,  as  they  al- 
lege, of  taking  their  share  of  water  from  the  Dad  Clark  ditch. 
This  latter  ditch  is  known  as  the  "Linhart  Ditch."  Upon  the 
trial  plaintiff  introduced  testimony  to  the  effect  that  by  means 
of  this  new  ditch  defendants  diverted  all  the  water  from 
Dad  Clark  gulch ;  and  by  reason  of  its  location,  it  being 
upon  a  steep  hillside,  the  water  in  running  through  it  washed 
sand  and  dirt  into  ditch  No.  2,  thereby  filling  it  and  prevent- 
ing the  plaintiff  from  using  any  water  on  her  land  during  that 
fall ;  that  by  being  so  deprived  of  water  her  crops  and-  fruit 
trees  were  damaged,  and  she  was  put  to  the  expense  of  clean- 
ing out  the  ditch,  etc. 

This  testimony  was  undisputed,  and,  upon  a  motion  for  a 
nonsuit,  must  be  taken  as  true.  It  is  clearly  sufficient  to 
sustain  a  recovery  in  some  amount.  The  claim  of  appellees, 
that  by  reason  of  plaintiffs  conduct  in  wrongfully  prevent- 
ing them  from  using  water  through  ditch  No.  2  they  were  com- 
pelled to  build  the  new  ditch,  and  that  she  is  therefore 
estopped  from  claiming  damages  that  resulted  to  her  there- 
by, is  untenable.  They  could  have  enforced  their  right  to 
use  their  portion  of  the  water  through  ditch  No.  2  by  institut- 
ing proper  proceedings,  and  it  ia  no  defense  to  their  liability 
for  the  injuries,  if  any,  that  she  sustained  by  the  construction 
and  use  of  a  new  ditch,  that  she  refused  to  allow  them 
to  use  their  share  of  the  water  through  ditch  No.  2.  And, 
furthermore,  upon  the  pleadings,  the  plaintiff  is  entitled 
to  have  the  priority  of  record  between  the  respective  ditches 
adjudged  and  determined.  We  think  the  court  below  erred 
in  sustaining  the  motion  for  a  nonsuit.  The  judgment  is  ac- 
cordingly reversed  and  cause  remanded. 

Reversed. 
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Glatzel  v.  Binschadleb. 

1.  JURISDICTION — COUNTY  COUBT. 

By  appealing  from  a  judgment  of  a  justice  of  the  peace  and  going  to 
trial  upon  the  merits  in  the  count;  court,  the  defendant  waive!  the 
objection  that  the  justice  had  no  jurisdiction  over  his  person. 

2.  1' UK  BUM  IT  ION  ON  REVIEW. 

Where  it  appears  that  several  grounds  were  relied  upon  in  support  of 
a  motion  for  a  nonsuit,  among  which  was  that  the  evidence  was  in- 
sufficient to  sustain  a  recovery,  It  will  be  presumed,  In  the  absence 
of  a  bill  of  exceptions  containing  the  evidence,  that  it  was  sustained 
upon  the  latter  ground. 

Error  to  the  County  Court  of  San  Juan  County. 

Messrs.  Fbaziee  &  Whitblaw  and  Mr.  J.  C.  Helm,  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  action  was  originally  commenced  before  a  justice  of 
the  peace.  J  udgment  was  rendered  for  (56.56  and  costs. 
From  this  judgment  defendant  appealed  to  the  county  court. 
On  the  trial  of  the  cause  in  the  county  court,  upon  the  close 
of  plaintiff's  testimony,  a  motion  for  a  nonsuit  was  sustained, 
and  the  action  dismissed  at  plaintiff's  cost.  This  motion 
does  not  appear  in  the  record,  and  we  are  not  advised  upon 
what  grounds  the  same  was  based,  except  by  a  recital  in  the 
transcript,  as  follows : 

"The  plaintiff  having  given  evidence  in  support  of  his 
claim  does  now  here  rest  his  cause  of  action.  The  defendant 
then  moved  to  dismiss  his  cause  of  action  for  the  reason 
that  no  jurisdiction  as  to  the  justice  of  the  peace  before 
whom  the  suit  was  originally  brought,  or  as  to  the  jurisdic- 
tion of  the  court,  had  been  proved  as  demanded  by  the  de- 
fendant at  the  opening  of  the  case ;  and  upon  the  further 
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grounds  that  any  promise  of  defendant  to  pay  for  the  goods 
sold  by  plaintiff  was  void  by  the  statute  of  frauds ;  and  that 
there  is  no  proof  in  this  case  that  the  goods  sold  were  used . 
in  the  family  of  the  defendant  and  her  husband." 

Counsel  for  plaintiff  in  error  insists  that  the  court  below 
dismissed  the  action  for  want  of  jurisdiction  in  the  justice  of 
the  peace,  and  contends  that  for  tliis  reason  the  court  com- 
mitted a  fatal  error,  since  it  appears  from  the  record  that 
the  action  was  brought  upon  a  money  demand  in  amount 
within  the  jurisdiction  of  the  justice,  and,  if  the  justice  had 
no  jurisdiction  over  the  person  of  defendant,  she  had  waived 
this  objection  by  appealing  and  going  to  trial,  on  the  merits 
of  the  cause,  in  the  county  court.  There  can  be  no  question 
as  to  the  correctness  of  counsel's  contention,  if  it  was  clear 
that  the  court  dismissed  the  action  for  the  reason  thus  as- 
sumed ;  but  inasmuch  as  the  record  is  silent  as  to  the  spe- 
cific grounds  of  the  motiou,  and  from  the  recital  above  set 
forth  it  appears  that  other  grounds  were  relied  on  which,  if 
found  to  exist,  would  justify  the  dismissal  of  the  action, 
to  wit,  the  insufficiency  of  the  evidence  to  sustain  a  recov- 
ery against  defendant,  and  the  evidence  not  being  preserved 
by  a  bill  of  exceptions,  we  must  assume  that  it  was  insuffi- 
cient, and  that  the  motion  for  nonsuit  was  granted  for  that 
reason.  ParkUon  v.  Boddiker,  10  Colo.  608;  Leach  v.  Lo- 
thian, 10  Colo.  439. 

Upon  the  record  before  us,  we  cannot  say  that  the  court 
erred  in  dismissing  the  action,  and  the  judgment  will  there- 
fore be  affirmed. 

Affirmed. 
Vol.  xxi—  18 
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The  Junction  Creek  and  North  Durango  Domestic 
and  Irrigating  Ditch  Company  et  al.  v.  The  City 
op  Durango. 

i.  dltchica statutory  construction — eminent  domais. 

Ditches  subject  to  enlargement  and  joint  use  tinder  the  provisions  ol 
the  statute  (Gen.  Stats.,  sec.  1716)  are  strictly  private  ditches. 

2.  Sake. 

A  ditch  which  is  used  for  the  carriage  of  water  for  hire  to  the  people 
generally  is  quasi  public,  and  a  city  cannot,  by  condemnation  pro- 
ceedings, acquire  a  right  to  enlarge  and  use  it  in  conjunction  with 
the  ditch  company. 

Error  to  the  District  Court  of  La  Plata  County. 

This  is  a  proceeding  instituted  by  the  city  of  Durango  to 
enforce  the  right  to  enlarge  and  jointly  use  a  ditch  belonging 
to  The  Junction  Creek  and  North  Durango  Domestic  and 
Irrigating  Ditch  Company.  The  city  predicates  its  right  to 
the  relief  sought  upon  an  act  of  the  general  assembly,  ap- 
proved February  12, 1881  (Session  Laws,  p.  164;  Gen.  Stats. 
1883,  sec.  1716),  which  provides: 

"(1)  That  no  tract  or  parcel  of  improved  or  occupied 
land  in  this  state,  shall,  without  the  written  consent  of  the 
owner  thereof,  be  subjected  to  the  burden  of  two  or  more 
irrigating  ditches  constructed  for  the  purpose  of  conveying 
water  through  said  property,  to  lands  adjoining  or  beyond 
the  same,  when  the  same  object  can  feasibly  and  practicably 
be  attained  by  uniting  and  conveying  all  the  water  necessary 
to  be  conveyed  through  such  property  in  one  ditch. 

"  (2)  Whenever  any  person  or  persons  find  it  necessary 
to  convey  water  for  the  purpose  of  irrigation  through  the 
improved  or  occupied  lands  of  another,  be  or  they  shall  select 
for  the  line  of  such  ditch  through  such  property  the  shortest 
and  most  direct  route  practicable,  upon  which  said  ditch  can 
be  constructed  with  uniform  or  nearly  uniform  grade,  and 
discharge  the  water  at  a  point  where  it  can  be  conveyed  to 
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and  used  upon  the  land  or  lands  of  the  person  or  persons 
constructing  such  ditch. 

"  (3)  No  person  or  persons  having  constructed  a  private 
ditch  for  the  purposes  and  in  the  manner  hereinbefore  pro- 
vided, shall  prohibit  or  prevent  any  other  person  or  persons 
from  enlarging  or  using  any  ditch  by  him  or  them  con- 
structed in  common  with  him  or  them,  upon  payment  to  him 
or  them  of  a  reasonable  proportion  of  the  cost  of  construction 
of  said  ditch." 

It  appears  from  the  record  that  The  Junction  Creek  and 
North  Durango  Domestic  and  Irrigating  Ditch  Company  is 
a  corporation  organized  under  the  laws  of  this  state  for  the 
purpose  of  building  and  maintaining  the  ditch  in  question, 
and  to  carry  and  conduct  the  water  from  Junction  creek 
through  the  same  to  persons  in  North  Durango,  and  to  other 
persons  along  the  line  of  said  ditch,  for  domestic  and  irriga- 
tion purposes.  The  object  sought  to  be  accomplished  by 
the  city  in  enlarging  the  ditch  is  to  supply  water  from  the 
same  source,  to  the  same  persons,  for  the  same  purpose. 

The  court  below  held  that  the  case  was  one  that  fell  within 
the  foregoing  statutory  provisions,  and  that  the  city,  by  vir- 
tue thereof,  had  the  right  to  enlarge  and  use  the  ditch  jointly 
with  the  company,  for  the  purpose  mentioned.  Upon  pro 
ceedings  duly  had,  damages  were  assessed  and  final  decree 
tendered. 

Messrs.  Russell  &  McCloskey,  Mr.  N.  C.  Miller  and 
Mr.  F.  W.  Inqbbboll,  for  appellants. 

Messrs.  Wilson  &  McCloseby,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  record  is  somewhat  voluminous,  and  numerous  errors 
are  assigned,  bat  the  foregoing  statement  is  sufficient  to  pre- 
sent the  BMMt  important,  and,  as  we  think,  the  decisive  ques- 
tion in  the  case,  and  that  is :  Can  the  city,  by  virtue  of  the 
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statute  above  quoted,  acquire  tbe  right  to  enlarge  and  use 
the  ditch  in  question  for  the  purpose  of  supplying  its  citizens 
with  water  for  irrigation  and  domestic  use  ?  We  think  this 
must  be  answered  in  the  negative.  The  ditches  subject  to 
enlargement  and  joint  use  under  the  statute  are  strictly  pri- 
vate ditches,  and  such  ad  are  used  to  convey  water  across  tbe 
land  of  another  to  irrigate  the  adjoining  land  of  the  person 
or  corporation  owning  the  ditch.  This  is  clearly  manifest 
by  the  language  of  the  act,  and  also  from  its  object  and 
purpose. 

Prior  to  its  enactment,  the  right  to  condemn  the  right  of 
way  for  separate  ditches  through  the  land  of  another  for  the 
purpose  of  irrigating  the  land  below  and  adjoining,  by  per- 
sons owning  the  same,  was  practically  unlimited ;  and  to 
limit  this  right  and  protect  the  servient  estate  from  the  bur- 
den of  unnecessary  ditches,  the  act  in  question  was  passed. 
It  in  no  way  attempts  to  confer  the  right  upon  persons  other 
than  those  already  described  in  the  prior  statute,  or  to  enable 
them  to  exercise  the  right  under  conditions  other  than  those 
therein  mentioned.     Sec.  1712,  Gen.  Stats. 

Section  2  of  the  act  mentioned  recognizes  that  tbe  ditches 
under  contemplation  were  such  only  as  convey  water  to  be 
used  upon  the  land  of  the  person  constructing  the  ditch. 
The  ditch  sought  to  be  enlarged  in  this  case  does  not  come 
within  this  category,  but  is  used  for  the  carriage  of  water 
for  hire,  to  the  people  generally,  and  is  at  least  quasi  public. 
The  company,  in  its  capacity  as  carrier,  is  a  quasi  public  serv- 
ant or  agent,  and  is  "  charged  with  what  the  decisions  term 
a  public  duty  or  trust."  Wheeler  v.  Northern  Colorado  I. 
Co.,  10  Colo.  582. 

It  is  clothed  with  a  franchise  to  convey  water  from  Junc- 
tion creek  to  persons  in  North  Durangn;  and,  if  the  proposed 
action  of  the  city  can  be  upheld,  such  franchise  would  not 
only  be  invaded,  but  virtually  destroyed.  Whether  the  city, 
by  virtue  of  its  chartered  powers,  can  condemn  the  entire 
ditch  and  franchise  of  the  company,  we  are  not  called  upon 
to  decide.     We  think  it  clear  that  it  cannot,  by  condemna- 
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tion  proceedings,  acquire  the  right  to  enlarge  and  use  it  in 
conjunction  with  the  company.  The  judgment  will  therefore 
be  reversed  and  the  cause  remanded,  with  directions  to  the 
com!  below  to  dismiss  the  proceeding. 

Reversed. 


McClellan  bt  al.  v.  Kurd  et  al.  i-S. 


ssl 


1.  STATUTORY  CONSTRUCTION. 

The  words  "  relates  "  and  "  involves,"  occurring  Id  the  act  creating  the  ' 

court  of  appeals,  are  synonymous.  [  as  bib 

2.  Jurisdiction — Freehold,  when  Involved.  I  x\  iaji 
An  action  does  not  relate  to  a  freehold,  bo  as  to  give  this  court  Juris-  J^  *i* 

diction  to  review  the  proceedings,  nnless  the  right  or  title  to  the  _, 

freehold  Is  the  direct  subject  of  the  action,  nor  unless  the  Judgment      m   iSt\ 
is  conclusive  of  such  right  or  title  until  reversed.     But  if  the  title 
is  directly  put  in  issue,  and  the  Judgment  until  reversed  is  conclu- 
sive of  such  title,  a  right  to  review  exists. 

3.  Res  Judicata. 

The  defendant  in  this  case  held  a  deed  to  the  real  estate  in  controversy 
at  a  time  when  the  title  thereto  was  in  litigation  In  an  action  wherein 
these  plaintiffs  were  plaintiffs  and  her  grantor  was  defendant,  and, 
suppressing  knowledge  of  her  title,  participated  in  a  direct  defense. 
Held,  that  the  judgment  against  her  grantor  was  conclusive  against 
her  claim  of  title, 

4.  Nonsuit. 

An  action  for  the  rental  value  of  the  premises,  predicated  upon  the 
wrongful  possession  of  the  defendants,  should  be  dismissed  as  to  a 
defendant  who  never  had  possession. 

Error  to  the  Court  of  Appeal*. 

It  is  alleged  in  the  complaint : 

First .-  That  on  May  14th,  1885,  and  ever  since,  plaintiffs 
have  been  and  now  are  the  owners,  and  were  and  are  entitled 
to  the  possession  of  the  east  half  of  lot  one,  in  block  twenty, 
in  Georgetown,  in  Clear  Creek  county,  Colorado. 

Second :  That  afterwards,  and  from  that  day  to  the  present 
time,  the  defendants  took  and  held  possession  of  said  premises, 
except  the  first  floor  upon  the  north  56J-  feet  of  said  half  lot, 
and  of  about  twenty  feet  off  the  north  of  the  second  floor  of 
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said  premises,  and  that  all  the  remainder  of  said  premises  the 
defendants,  by  their  agents,  privies  and  under-occupants  and 
lessees,  have  held,  used  and  occupied  said  premises  willfully, 
wrongfully  and  against  plaintiffs'  will  and  consent. 

Third:  That  the  rental  value  of  the  premises  possessed 
and  detained  by  the  defendants  as  aforesaid,  has  been  worth 
at  least  six  hundred  dollars  per  year. 

Wherefore  plaintiffs  pray  judgment  against  the  defendants 
for  the  rental  value  of  said  premises,  and  for  damages  from 
May  14,  1885,  to  the  present  time,  and  for  costs  of  suit. 

The  defendants  filed  separate  answers.  In  the  answer  of 
Catherine  McClellan  she  claims  a  fee  simple  title  to  the 
property  in  controversy.  The  defendant  Forbes  answered, 
interposing  specific  denials  to  the  allegations  of  the  com- 
plaint. A  replication  was  filed  to  the  new  matter  set  up  in 
the  answer  of  Catherine  McClellan.  A  more  detailed  state- 
ment of  the  facts  will  be  found  in  the  opinion  of  the  court  of 
appeals.     See  Surd  et  al.  v.  McClellan  et  al.,  1  Colo.  App.  327. 

A  trial  in  the  district  court  resulted  in  a  judgment  of  non- 
suit as  to  the  defendant  Forbes.  The  case  proceeded,  how- 
ever, as  to  Catherine  McClellan,  and  resulted  in  a  judgment 
in  her  favor.  An  appeal  having  been  taken  to  the  court  of 
appeals,  the  judgment  was  reversed  as  to  Catherine  McClellan 
and  affirmed  as  to  the  defendant  Forbes.  See  Surd  et  al.  v. 
McClellan  et  al^  supra.  Catherine  McClellan  sued  out  a  writ 
of  error  to  this  judgment,  and  afterwards,  at  the  instance  of 
plaintiffs,  Forbes  was  made  a  party  in  this  court. 

Messrs.  Wells,  McNeal  &  Taylor  and  Messrs.  Mob- 
bison  &  Fixltds,  for  plaintiffs  in  error. 

Mr.  Ezra  Keeler  and  Mr.  W.  T.  Hughes,  for  defend- 
ants in  error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  question  as  to  the  jurisdiction  of  this  court  to  enter- 
tain this  cause  upon  error  must  be  determined  in  limine. 
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Our  jurisdiction  is  fixed  by  the  act  creating  the  court  of 
appeals.  Id  this  oase.it  depends  upon  the  construction  of 
the  first  and  fourth  sections  of  that  act.  By  the  first,  the 
jurisdiction  of  this  court  is  retained  when  "  the  matter  in 
controversy  relates  to  a  franchise  or  freehold."  *  •  *  By  the 
fourth  section  it  is  provided  that  the  court  of  appeals  "  shall 
have  jurisdiction,  not  final,  in  cases  where  the  controversy 
involves  a  franchise  or  freehold."  *  »  •  By  other  provisions 
this  court  is  given  jurisdiction  in  all  cases  not  within  the 
final  jurisdiction  of  the  court  of  appeals. 

These  provisions  have  received  consideration  by  this  court 
in  a  number  of  cases.  In  the  case  of  Wyatt  et  al.  v.  Irriga- 
tion Company,  18  Colo.  298,  it  was  held  that  the  word  "  in- 
volve "  and  the  word  "  relate,"  as  used  in  the  act  creating 
the  court  of  appeals,  are  synonymous.  In  the  case  of  Har- 
vey et  al.  v.  Traveiert'  Int.  Co.  et  al.,  18  Colo.  854,  the  fol- 
lowing statute  was  under  review :  "  Appeals  to  the  supreme 
court  from  the  district,  county  and  superior  courts  shall  be 
allowed  in  all  cases  where  the  judgment  or  decree  appealed 
from  be  final,  and  shall  amount,  exclusive  of  costs,  to  the 
sum  of  one  hundred  dollars,  or  relate  to  a  franchise  or  free- 
hold." It -was  there  held  that  an  action  does  not  relate  to  a 
freehold,  so  as  to  give  the  right  of  appeal,  unless  the  right  or 
title  to  the  freehold  is  the  direct  subject  of  the  action,  nor 
unless  the  judgment  is  conclusive  of  such  right  or  title  until 
reversed. 

In  McCandlesg  v.  Green  et  ah,  20  Colo.  519,  this  court 
refused  to  take  jurisdiction  by  appeal  of  an  action  to  fore- 
close a  mechanic's  lien  upon  real  property  upun  the  ground 
that  the  freehold  was  not  involved. 

In  the  case  of  C.  B.  £  Q.  R.  R.  Co.  v.  Watson  et  ah,  105 
111.  217,  the  action  was  for  the  purpose  of  subjecting  certain 
real  estate  to  the  payment  of  judgments  held  by  the  plain- 
tiffs, and  the  supreme  court  of  that  state  held  that  the  case 
did  not  involve  a  freehold  so  as  to  give  that  court  jurisdic- 
tion by  appeal.  This  is  because  the  ultimate  object  of  such 
suits  is  to  obtain  satisfaction  of  the  claim,  and  the  suit  may 
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be  defeated  at  any  time  by  the  payment  of  the  same,  the  real 
estate  at  most  being  only  collaterally  or  incidentally  involved. 
In  all  such  cases  the  courts  have  uniformly  held  that  a  free- 
hold is  not  involved  in  the  sense  that  the  word  is  used  in  the 
statute.  Wyraan  v.  Felker,  18  Colo.  382 ;  Pinneo  et  al.  v. 
Knox  et  «l.,  100  111.  471 ;  Clement  v.  ReiU  et  al.,  103  111.  315 ; 
Goodhind  v.  Barthtt,  136  111.  18. 

On  the  contrary,  when  the  title  to  real  property  is  directly 
put  in  issue  by  the  pleadings,  and  the  judgment  until  reversed 
is  conclusive  of  such  title,  a  freehold  is  involved,  and  the 
right  to  review  given  by  the  statute  exists. 

The  case  of  Piper  v.  Connelly  et  al.,  108  111.  646,  is  strongly 
in  point.  That  was  an  action  of  trespass.  The  pleadings 
were  the  general  issue  and  the  plea  of  libemm  tenementum, 
which  latter  was  put  in  issue  by  the  replication,  and  the 
court  held  that  the  action  involved  a  freehold  and  sustained 
its  jurisdiction  to  review  the  case  upon  appeal.  The  same 
views  are  announced  in  the  subsequent  cases  of  Fort  Dear- 
born Lodge  v.  Klein  et  al.,  115  111.  177,  and  Elton  et  al.  v. 
Comstock,  150  111.  803. 

After  the  filing  of  the  answer  and  replication,  this  suit 
became  more  than  a  money  demand.  The  issues  then  em- 
braced a  complete  involvement  of  the  fee,  and  the  judgment 
of  the  court  of  appeals  if  unreversed  is  conclusive  against  the 
right  or  title  set  up  by  Catherine  McClellan.  Such  a  judg- 
ment is  not  only  conclusive  upon  the  right  of  possession,  but 
upon  the  title  as  well,  as  this  is  the  precise  question  upon 
which  the  case  turned.  Kurd  et  al.  v.  McClellan  et  al.,  supra; 
Elton  et  at.  v.  Comstock,  supra;  Dunckle  v.  Wiles,  5  Denio,  296  ; 
Caperton  v.  Schmidt,  26  Cal.  479;  21  Am.  &  Eng.  Ency.  of 
Law,  p.  244, 245. 

It  therefore  appears  that  the  freehold  is  involved  and  the 
jurisdiction  of  this  court  must  be  sustained. 

Passing  to  a  consideration  of  the  merits :  In  so  far  as 
Catherine  McClellan  is  concerned,  it  is  sufficient  to  say  that 
the  opinion  of  the  court  of  appeals  fully  answers  every  con- 
tention made  in  her  behalf.    In  the  very  able  opinion  of  Mr. 
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Justice  Reed,  it  is  shown  th&t  she  held  a  deed  to  the  prop- 
erty at  a  time  when  the  title  was  in  litigation  between  the 
appellants  as  plaintiffs  and  her  grantor  as  defendant,  and 
suppressing  knowledge  of  her  title  participated  in  and  di- 
rected the  defenset  and  it  was  very  properly  held,  under 
these  circumstances,  that  the  judgment  against  her  grantor 
was  conclusive  against  her  claim  of  title.  Nothing  new  in 
this  regard  has  been  urged  in  this  court.  We  are  satisfied 
that  the  judgment  of  reversal  entered  against  Catherine  Mc- 
Clellan  by  the  court  of  appeals  was  warranted  by  the  record, 
and  it  is  therefore  affirmed. 

In  the  district  court  plaintiffs  were  nonsuited  as  to  the  de- 
fendant Forbes,  and  this  judgment  was  upon  appeal  affirmed 
by  the  court  of  appeals.  Plaintiffs  in  error  contend  that  in 
this  both  the  district  court  and  tho  court  of  appeals  were  in 
error.  Their  argument  in  this  behalf  is  that  this  is  an 
action  of  trespass  quare  eldaium  /regit,  and  that  in  such  an 
action  all  the  joint  trespassers  are  liable.  While  the  code 
abolishes  all  the  old  forms  of  action,  such  forms  may  be  re- 
sorted to  for  the  purposes  of  ascertaining  the  substantial 
rights  of  the  parties.  Wherever  a  party  had  a  remedy  at 
common  law,  such  remedy  still  exists  under  the  code,  al- 
though in  his  complaint  he  need  only  state  "the  facts  con- 
stituting bis  cause  of  action  in  ordinary  and  concise  lan- 
guage." •  *  » 

A  conclusive  answer  to  the  argument  of  plaintiff  in  error 
is  to  be  found  in  his  pleading.  The  action  of  quare  clauwum 
/regit  is  for  an  injury  to  the  possession.  It  is  not  confined 
to  the  owners  of  property,  but  can  be  maintained  by  any  one 
in  possession ;  but  it  is  essential  that  the  plaintiffs  should  have 
had  the  possession,  otherwise  the  action  will  not  lie.  In  the 
case  at  bar  plaintiffs  do  not  allege  that  they  were  ever  in 
possession  of  the  property  in  controversy,  and  the  evidence 
affirmatively  shows  that  they  never  had  such  possession  ; 
hence  all  that  has  been  urged  upon  the  supposition  that  the 
action  is  in  the  nature  of  an  action  uf  trespass  quare  clausula 
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fregit,  and  that  the  defendants  were  joint  trespassers,  has  no 
application  under  the  issues  or  evidence  in  this  case. 

The  evidence  in  the  record  tending  to  show  Forbes1  con- 
nection with  the  property,  as  said  by  the  court  of  appeals,  is 
"not  of  such  a  character  as  to  charge  him  for  the  detention 
of  the  property  or  for  use  and  occupation."  In  fact,  there  is 
but  slight  evidence  in  the  record  applicable  to  the  defendant 
Forbes. 

W.  T.  Hughes,  one  of  the  plaintiffs,  testified : 

"  It  is  the  building  used  in  town  for  political  meetings. 
Catherine  McClellan  has  let  it  to  the  people.  Mr.  Forbes 
has  sold  the  tickets  admitting  people  to  its  use.  I  don't  know 
of  his  using  it  in  any  other  way  than  that." 

The  witness  further  testified : 

"  He  (Forbes)  gave  me  to  understand  then  that  he  was 
doing  nothing  more  than  selling  tickets,  and  I  certainly 
gained  the  impression  from  him  that  Mrs.  McClellan  was  the 
principal  one  to  address.  The  exact  words  of  the  interview 
I  don't  remember.  I  only  recollect  I  called  on  him  and  served 
notice  on  him.  Forbes  caused  me  to  understand  he  was  act- 
ing for  Mrs.  McClellan,  or  Job  McClellan." 

On  cross-examination  the  witness  stated : 

11  Possibly  Forbes  stated  he  sold  tickets  for  the  theatrical 
troupes;  he  did  not  state  so  in  terms;  he  gave  me  the  im- 
pression that  Job  McClellan  was  the  one  for  me  to  deal  with 
at  that  time,  in  1885,  Catherine  McClellan  or  Job;  she  was 
not  agent  for  Job." 

N.  S.  Hurd,  another  one  of  the  plaintiffs,  testified : 

» Forbes  has  sold  the  tickets  for  several  years,  and  since 
the  14th  day  of  May,  1885,  for  seats  to  the  hall.  He  has 
never  accounted  to  me  or  any  one  for  me  for  what  he  has 
sold  to  the  east  half." 

This  is  all  the  evidence  tending  to  connect  the  defendant 
Forbes  with  the  use  or  occupation  of  the  property.  This 
shows  that  he  was  acting  in  the  sale  of  tickets  for  either  the 
McClellans  or  the  theatrical  troupes  that  from  time  to  time 
occupied  the  hall.     He  never  at  any  time  had  possession  of 


Digitized  by  GOO^k' 


1895.J  Crymble  v.  Mulvaney.  203 

the  hall  or  claimed  that  he  had  any  right  to  the  possession 
of  the  same.  Mrs.  McClellan  was  in  possession.  Assuming 
that  her  possession  was  without  right,  the  defendant  Forbes 
did  not  share  it  with  her,  and  all  that  has  been  said  about 
joint  trespassers  being  jointly  liable  is  foreign  to  the  case. 
This  action  is  for  the  rental  value  of  the  premises.  It  is 
predicated  upon  the  wrongful  possession  of  the  defendants, 
and,  Forbes  not  having  the  possession,  the  suit  was  properly 
dismissed  as  to  him.  This  is  not  an  action  for  money  re- 
ceived for  plaintiffs'  use,  and  the  evidence  does  not  make 
out  such  a  case. 

Finding  no  error  in  the  record,  the  judgment  will  be  af- 
firmed. 

Affirmed. 


Crymble  et  al.  v.  Mulvaney. 

1.  cobfobations — contbacts  with  directors. 

A  director  of  a  corporation  cannot  act  in  the  capacity  of  buyer  from  the 
company  and  at  the  name  time  an  its  agent  In  making  the  sale. 
But  when  the  company  is  represented  in  the  transaction  by  its  other 
directors,  who  constitute  a  majority  of  the  board,  and  he  does  not 
assnme  to  represent  it,  he  Is  not  disqualified  from  dealing  with  the 
corporation. 

2.  Ratification. 

A  sale  of  corporate  property  having  been  made  by  a  majority  of  the 
board  to  one  of  the  directors,  which  was  afterwards  confirmed  by 
the  stockholders  and  board,  its  validity  cannot  be  questioned  by  a 
mere  stranger. 

3.  Statute  op  Fbauos— Change  of  Possession. 

The  facts  in  this  case  show  a  sufficient  compliance  with  the  require- 
ments of  the  statute  of  frauds  with  respect  to  the  change  of  posses- 
sion of  chattels  sold. 

4.  Damages — Loss  of  Pbofits,  etc. 

The  loss  of  profits  resulting  from  injury  to  business  after  resumption 
and  until  the  commencement  of  the  action,  and  the  loss  of  credit 
occasioned  by  a  wrongful  seizure  and  retention  of  goods  under  a 
writ  of  attachment  against  the  owner's  vendor,  aro  too  remote  and 
speculative  to  be  considered  in  ascertaining  damages  resulting  from 
the  seizure. 


4BU     IBS, 

[afTB 

,d20ii5S 


Digitized  by  GOO^k' 


204  Cetmble  v.  Mdlvanet.  [April  T., 

5.    ElBMPLiWT  DAMAGES. 

To  justify  a  recovery  of  exemplary  damages,  the  act  causing  the  Injur; 
must  be  done  with  an  evil  intent,  and  with  the  purpose  of  injuring 
the  plaintiff,  or  with  such  a  wanton  and  reckless  disregard  of  his 
rights  as  evidence  a  wrongful  motive. 

Appeal  from  the  District  Court  of  Chaffee  County. 

This  is  an  action  brought  by  the  appellee  to  recover  dam- 
ages for  the  alleged  unlawful  taking  of  certain  goods,  wares 
and  merchandise  by  the  appellants.  The  nature  of  the  case 
and  the  questions  involved  can  be  better  understood  by  a 
brief  statement  of  so  much  of  the  pleadings  as  present  the 
material  issue. 

The  complaint,  inter  alia,  alleges,  in  substance,  that  appel- 
lee was,  at  the  time  of  the  grievance  complained  of,  a  mer- 
chant carrying  on  a  wholesale  and  retail  business;  that  on  or 
about  the  18th  of  December,  1890,  The  C.  S.  Morey  Mercan- 
tile Company  placed  in  the  hands  of  the  other  appellant,  as 
sheriff  of  the  county  of  Chaffee,  a  pretended  writ  of  attach- 
ment, purporting  to  have  been  sued  out  of  the  district  court 
of  Arapahoe  county,  in  the  state  of  Colorado,  by  the  said  C. 
S.  Morey  Mercantile  Company,  in  a  certain  cause  wherein  it 
was  plaintiff,  and  The  Salida  Mercantile  Company  was  de- 
fendant ;  that  said  Crymble,  as  sheriff,  at  the  request  and  by 
the  direction  of  said  company,  executed  the  writ  of  attach- 
ment by  levying  upon  and  taking  into  his  possession,  and 
from  the  possession  of  appellee,  his  entire  stock  in  trade,  con- 
sisting of  groceries,  hardware,  harness,  farming  implements, 
and  other  chattels ;  that  in  so  taking  into  his  possession  the 
goods  and  chattels  complained  of,  the  said  Crymble  unlaw- 
fully broke  into  the  appellee's  store  and  place  of  business, 
and  took  complete  possession  thereof  and  excluded  appellee 
therefrom,  completely  stopping  his  trade  and  business,  pre- 
venting him  from  continuing  his  business  for  the  period  of 
twenty  days,  to  the  appellee's  damage  in  the  sum  of  $1,000 ; 
that  on  the  7th  day  of  January,  1891,  said  Crymble  returned 
to  appellee  a  portion  of  the  property  so  taken ;  that  a  part  of 
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said  property  was  of  ft  perishable  nature  and  bad  decayed 
and  depreciated  in  value  while  unlawfully  retained  by  said 
Crymble,  to  appellee's  loss  and  damage  in  the  sum  of  ¥200  ; 
that  the  market  price  of  a  portion  of  the  goods  bo  taken  and 
held  depreciated  in  value  9300  ;  that  the  value  of  the  goods 
taken  and  retained  was  $7,000 ;  that  the  taking  of  the  prop- 
erty by  Baid  Crymble  was  attended  with  circumstances  of 
malice  and  insult  and  by  wanton  disregard  of  appellee's  rights 
and  feelings ;  that  at  the  time  of  said  unlawful  taking  he  was 
conducting  a  prosperous  business  and  had  large  credit  with 
wholesale  and  jobbing  houses  in  Colorado,  as  well  as  with  the 
citizens  of  Chaffee  county ;  that  by  reason  of  the  unlawful 
acts  of  appellants  his  trade  and  credit  have  been  temporarily 
destroyed,  and  will  be  seriously  injured  for  a  long  period  in 
the  future ;  and  he  bas  been  financially  cramped  and  dis- 
tressed to  his  damage  in  the  sum  of  $10,000  ;  prays  for  judg- 
ment against  appellant  in  the  sum  of  $18,500,  and  for  costs 
of  suit. 

The  answer  of  appellants  admits  that  said  Crymble,  as 
sheriff  of  Chaffee  county,  at  the  request  and  by  the  direction 
of  said  appellant,  The  C.  S.  Murey  Mercantile  Company,  did 
execute  the  writ  of  attachment  in  said  complaint  mentioned, 
by  levying  upon  and  taking  into  his  possession  certain  stock 
in  trade,  consisting  of  groceries,  hardware,  harness,  wagons, 
farming  implements  and  other  chattels,  but  denies  that  said 
goods  were  taken  from  the  possession  of  appellee;  denies 
that  Crymble,  in  the  taking  of  the  same  into  his  possession, 
unlawfully  broke  into  appellee's  store  or  place  of  business  ; 
alleges  that  the  writ  of  attachment  was  sued  out  of  the  dis- 
trict court  of  Arapahoe  county  on  the  17th  day  of  December, 
1890,  in  a  certain  suit  wherein  The  C.  S.  Morey  Mercantile 
Company  was  plaintiff  and  The  Salida  Mercantile  Company 
was  defendant,  to  secure  the  payment  of  a  certain  indebted- 
ness due  from  the  said  Salida  Mercantile  Company,  which  said 
indebtedness  was  for  the  sum  of  $1,520.67;  that  judgment 
was  rendered  in  favor  of  said  plaintiff  for  said  sum  and  sus- 
taining said  attachment 
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They  further  allege  that  The  Salida  Mercantile  Company 
was  the  owner  of,  and  in  possession  of,  the  goods,  wares  and 
merchandise  taken  by  the  said  sheriff  under  said  writ  of  at- 
tachment, but  that  intending  to  cheat,  binder  and  defraud 
The  C.  S.  Moray  Mercantile  Company  and  the  other  credit- 
ors of  said  Salida  Mercantile  Company,  and  to  put  its  effects 
out  of  the  reach  of  said  creditors,  the  said  Salida  Mercantile 
Company  did  fraudulently  convey  and  assign  its  said  goods, 
wares  and  merchandise  to  appellee ;  alleges  that  there  was 
no  immediate,  or  any,  change  of  possession  of  the  said  goods 
from  The  Salida  Mercantile  Company  to  appellee  ;  that  when 
the  writs  of  attachment  were  levied  upon  said  goods  and 
chattels  they  were  in  the  possession  of  said  Salida  Mercantile 
Company ;  that  the  appellee,  for  a  long  time  prior  to  the  pre- 
tended sale  by  the  Salida  Mercantile  Company  to  him,  was 
the  vice  president  and  general  manager  of  The  Salida  Mer- 
cantile Company ;  that  he  had  sole  supervision  of  the  busi- 
ness of  said  company ;  that  said  pretended  sale  was  made 
and  conducted  by  said  manager  to  himself  individually,  and 
was  made  by  The  Salida  Mercantile  Company  and  accepted 
by  appellee  with  the  intent  to  hinder,  delay  and  defraud  The 
C.  S.  Morey  Mercantile  Company  and  other  creditors  of  said 
Salida  Mercantile  Company. 

The  cause  was  tried  to  a  jni-y ;  verdict  and  judgment  for 
$6,849.  To  reverse  this  judgment,  defendants  below  bring 
the  case  here  on  appeal. 

Messrs.  O'Donnell  &  Decker,  for  appellants. 

Mr.  C.  S.  Libby,  for  appellee. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  will  be  seen  from  the  foregoing  statement  that  appel- 
lants attack  the  validity  of  the  sale  of  the  goods  in  question, 
by  The  Salida  Mercantile  Company  to  appellee,  upon  the 
ground  both  of  fraud  in  fact  and  fraud  in  law.     In  support 
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of  the  first  ground,  while  they  do  not  question  the  adequacy 
of  the  consideration  paid  by  appellee,  or  claim  that  be  com- 
mitted Any  fraud  upon  the  company  or  its  stockholders  in 
purchasing  the  goods,  they  insist  that  by  reason  of  his  fiduci- 
ary relations  to  the  company,  being  a  director  and  its  man- 
ager, he  was  disqualified  from  purchasing  at  all,  since  in 
doing  so  he  would  act  in  a  double  capacity,  and  his  interest 
as  buyer  would  conflict  with  bis  duty  as  a  director.  It  may 
be  conceded  that  a  director,  under  the  principle  that  controls 
the  law  of  agency,  is  incapacitated  from  acting  in  the  capac- 
ity of  buyer  from  the  company,  and  at  the  same  time  as  its 
agent  in  making  the  sale.  But  it  does  not  follow,  as  con- 
tended by  counsel  for  appellants,  that  a  director,  in  dealing 
with  his  company,  necessarily  acts  in  this  double  capacity, 
fie  certainly  does  not  in  case  the  company  is  represented  in 
the  transaction  by  its  other  directors,  who  constitute  a  ma- 
jority of  the  board,  and  he  does  not  assume  to  represent  the 
company,  but  deals  with  such  majority.  Under  such  cir- 
cumstances, this  principle  of  agency  has  no  application,  and 
he  is  not  disqualified  from  dealing  with  the  corporation  when 
so  represented  by  other  agents.  Angell  &  Ames  on  Corp., 
sees.  2S3  and  312;  Beach  on  Corp.,  vol.  1,  see.  242;  Mora- 
wetz  on  Private  Corp.,  vol.1,  sees.  521  and  52T;  Harts  v. 
Brown,  77  111.  226;  Beach  v.  Miller,  130  111.  162;  Buell  v. 
Buckingham,  16  Iowa,  284. 

It  appears  from  the  evidence  that  The  Salida  Mercantile 
Company  was  a  duly  incorporated  company,  and  carrying  on 
a  wholesale  and  retail  mercantile  business  at  the  city  of 
Salida,  in  Chaffee  county,  from  January  1  to  November  10, 
1890.  Me'ssrs.  Motz,  Johnson,  Flynn,  Mulvaney  and  Dodge 
were  its  stockholders,  and  also  constituted  its  board  of  direct- 
ors. Up  to  October  14,  1890,  Mulvaney  was  its  president, 
when  he  resigned  that  office  and  was  elected  vice  president 
and  general  manager.  At  a  meeting  of  the  board  of  direct- 
ore  on  November  2, 1890,  he,  as  manager,  was  instructed  to 
find  a  purchaser  for  the  entire  stock  and  business  of  the  com- 
pany ;  and  if  such  a  buyer  could  not  be  found,  to  use  such 
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means  in  disposing  of  the  stock  as  he  deemed  best  for  the 
interests  of  the  company  and  its  creditors.  On  November  16, 
with  the  assistance  of  Mr.  Dodge,  one  of  the  directors,  he 
sold  the  retail  part  of  the  business  to  Allbright  &  Hawkins, 
and  upon  the  request  of  Dodge  and  Flynn,  acting  in  behalf 
of  the  other  directors  and  stockholders,  he  agreed  to  purchase 
the  wholesale  part  of  the  business,  at  the  invoice  price  of  the 
goods,  and  in  pursuance  of  this  agreement  gave  his  notes 
and  acceptances  to  the  company. 

On  November  16,  at  a  meeting  of  the  stockholders  and 
board  of  directors,  he  made  a  report  of  these  transactions, 
which  report  was  "  accepted  as  fully  satisfactory  to  the  stock- 
holders and  directors."  Thus  it  will  be  seen  that  while  the 
sale  to  Mulvaney  was  negotiated  by  Dodge  and  Flynn,  that 
it  was  fully  ratified  and  confirmed  by  the  board  of  directors 
and  stockholders  of  the  company;  and  the  objection  that  it 
was  a  sale  by  Mulvaney  to  himself  is  without  foundation  in 
fact.  Nor  do  we  think  that  the  fact  that  Dodge,  at  the  time 
of  negotiating  the  sale,  was  also  an  agent  of  The  Struby- 
Estabrook  Company,  another  creditor  of  The  Salida  Mercan- 
tile Company,  and  was  actuated  by  a  desire  to  protect  that 
particular  creditor,  in  any  way  affects  the  validity  of  the 
transaction.  And,  furthermore,  if  for  any  of  the  reasons 
urged  the  validity  of  the  sale  might,  as  between  Mulvaney 
and  the  company  or  its  stockholders,  be  questioned,  there 
being  no  actual  fraud,  it  does  not  lie  in  the  mouths  of  appel- 
lants to  question  its  validity. 

As  was  said  hy  Judge  Dillon,  in  the  case  of  Baell  v.  Buck- 
ingham, tupra  : 

"  As  the  principal  or  parties  interested  may  confirm  the 
sale,  a  mere  stranger  cannot  make  the  objection  that  the 
trustee  was  the  purchaser,  or  that  the  sale  was  irregular. 
The  remedy  belongs  only  '  to  persons  who  had  an  interest  in 
the  property  before  the  sale,  and  no  other  person  can  apply  " 
to  set  aside  the  sale.' " 

It  is  urged  in  support  of  the  second  objection  to  the  valid- 
ity of  the  sale  that  there  was  not  such  a  delivery  and  change 
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of  possession  oi  the  property  as  required  by  section  14  of 
our  statute  of  frauds;  that,  under  the  circumstances  of  the 
case,  Mulvaney,  as  general  manager  of  the  company,  could 
not  deliver  the  possession  of  the  goods  to  himself  as  an  indi- 
vidual. It  is  well  settled  by  the  decisions  of  this  court  that 
the  acts  necessary  to  constitute  a  sufficient  delivery  and 
change  of  possession  of  the  subject  of  sale  required  by  this 
section  of  our  statute  depend  in  a  great  measure  upon  the 
nature  and  situation  of  the  property.  As  was  said  in  Cook 
v.  Mann,  6  Colo.  21 : 

"When  the  subject  of  the  sale  does  not  reasonably  admit 
of  an  actual  delivery,  it  is  sufficient  if  the  vendee  assume 
that  control  and  dominion  of  the  property  so  as  reasouably 
to  indicate  to  all  concerned  the  change  of  ownership.  The 
case  of  goods  in  a  warehouse,  brick  in  a  kiln,  and  lumber  in 
a  raft,  are  familiar  illustrations  where  removal  is  not  impos- 
sible, but  unusual,  and  out  of  the  regular  course  of  trade. 

"In  such  cases,  if  there  is  a  full  surrender  upon  the  part  of 
the  vendor,  and  a  full  assumption  on  the  part  of  the  vendee, 
of  the  control  and  dominion  of  the  subject  of  the  sale,  the 
delivery  is  sufficient." 

It  appears  from  the  record  in  this  casB  that  The  Salida 
Mercantile  Compauy  occupied  a  store  on  the  corner  of  F  and 
Second  streets,  where  it  carried  on  its  retail  business  and  kept 
its  office,  and  used  the  warehouse  at  the  corner  of  First  and 
G  streets  for  storage  purposes,  wherein  it  kept  its  wholesale 
stock.  This  building  had  no  sign  of  The  Salida  Mercantile 
Company  on  it,  and  was  only  opened  when  goods  were  placed 
therein  or  taken  therefrom.  The  retail  stock  sold  to  All- 
bright  .&  Hawkins  was  in  the  store  on  the  corner  of  F  and 
Second  streets,  and  was  taken  possession  of  by  them.  The 
goods  purchased  by  Mulvaney  that  were  in  the  store  at  F 
and  Second  streets  were  removed  by  bim  to  this  warehouse. 
Upon  consummating  the  sale,  he  took  actual  possession  of  the 
goods  therein  and  opened  up  a  wholesale  and  retail  business 
in  this  latter  place,  and  kept  it  open  during  business  hours ; 
had  windows  and  a  door  cut  in  the  corner  and  at  the  front 
Vol.  xxi — 14 
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of  the  building,  and  placed  the  sign  "  Office  "  over  the  door 
facing  the  street,  and  over  the  window;  also  put  up  a  sign 
"Harness  Making  &  Repairing;"  put  an  advertisement  in 
the  newspaper  that,  as  successor  to  The  Salida  Mercantile 
Company,  he  was  doing  business  at  the  corner  of  First  and 
G  streets. 

From  the  nature  and  situation  of  the  goods,  these  facts 
and  circumstances  are  sufficient  to  sustain  the  finding  of  the 
jury  that  there  was  a  sufficient  compliance  with  the  require- 
ments of  the  statute.  We  think,  therefore,  that  the  sale 
was  valid,  and  that  the  appellee,  upon  the  testimony,  was 
entitled  to  recover  the  actual  value  of  the  goods  taken  and 
retained,  together  with  interest  thereon,  and  damages  for 
the  depreciation  and  loss  of  those  taken  and  returned,  and 
perhaps  for  the  loss  of  trade  and  business  during  the  time 
the  sheriff  held  possession  of  the  building  and  excluded 
him  therefrom, — such  loss  being  the  natural  and  proximate 
result  of  that  act, — if  competent  and  satisfactory  proof  of 
such  loss  can  be  made.  Yet  we  are  clearly  of  the  opinion 
that  the  court  below  erred  in  submitting  to  the  jury  the 
question  of  the  loss  of  profits  thereafter,  and  of  injury  to  the 
credit  of  appellee;  also  in  submitting  to  them  the  question 
of  exemplary  damages.  The  loss  of  profits  resulting  from 
an  injury  to  the  business  after  its  resumption  and  until  the 
commencement  of  the  action,  and  the  loss  of  credit,  are  too 
remote  and  speculative,  and  are  net  allowable  under  the 
clear  weight  of  authority.  To  justify  a  recovery  of  exem- 
plary damages,  the  act  causing  the  injury  must  be  done  with 
an  evil  intent  and  with  the  purpose  of  injuring  the  plaintiff, 
or  with  such  a  wanton  and  reckless  disregard  of  his  right  as 
evidences  a  wrongful  motive.  We  find  no  testimony  in  the 
record  that  tends  to  show  such  a  motive  or  purpose  on  the 
part  of  appellants,  or  any  fact  or  circumstance  attending 
the  taking  of  the  goods  from  which  a  wrongful  motive  may 
be  inferred.  The  appellants  questioned  the  validity  of  the 
Kale  of  the  goods  to  appellee,  and  Bought  to  subject  them,  as 
the  property  of  The  Salida  Mercantile  Company,  to  the  satis- 
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faction  of  a  just  claim  held  by  The  C.  S.  Morey  Mercantile 
Company  against  it.  The  case  therefore  involved  a  bona 
fide  dispute  ae  to  the  title  of  the  goods,  and  the  mere  seizure 
of  the  same  by  appellants,  under  these  circumstances,  even 
if  they  knew  "the  facts  concerning  the  sale  to  Mulvaney," 
would  not  constitute  a  reckless  disregard  of  plaintiff's  rights ; 
and  unless  such  seizure  was  attended  by  circumstances  of 
aggravation,  would  not  entitle  appellee  to  recover  exemplary 
damages. 

As  was  said  in  the  case  of  White  v.  Webb,  15  Conn.  302 : 
"  In  actions  of  trover  and  trespass,  for  property  taken  and 
converted  by  the  defendant,  where  there  is  no  malicious 
motive  on  the  part  of  the  defendant,  but  he  takes  the  prop- 
erty under  a  claim  of  right,  and  the  real  dispute  is  as  to  the 
title,  the  rule  of  damages  is  the  value  of  the  property  at  the 
time  of  the  conversion  or  taking,  and  interest  on  that  sum 
to  the  time  of  judgment." 

How  far  these  objectionable  elements  of  damage  were 
considered  by  the  jury,  or  entered  into  the  amount  of  the 
verdict,  we  are  uuable  to  determine,  and  are  therefore  com- 
pelled to  remand  the  cause  for  another  trial.  This  conclu- 
sion renders  it  unnecessary  for  us  to  notice  the  other  errors 
assigned  that  question  the  correctness  of  the  rulings  of  the 
court  below  in  the  admission  and  rejection  of  testimony. 
For  the  foregoing  reasons  the  judgment  is  reversed  and  the 
cause  remanded. 

Reverted  and  remanded. 


Branham  et  at,,  v.  Stalltngs. 

1.  LorncRT. 

The  scheme  described  in  the  answer  in  this  case  for  disposing  of  town 
lota  was  a  lottery. 

2.  Lotteries  Prohibited. 

Lotteries  are  prohibited  by  the  constitution,  and  also  by  statute. 

3.  Role  or  Decision — Illegal  Costbactb. 

Where  misconduct  is  equal,  the  law  will  not  lend  its  aid  to  either  party. 
The  maxim,  "In  pari  delicto  potior  est  conditio  dcfendentia,"  ap- 
plied. 
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Error  to  the  County  Court  of  Arapahoe  County. 

This  action  was  brought  by  Stephen  A.  D.  Stallings,  as 
plaintiff,  suing  for  himself  and  as  assignee  for  others,  for  the 
purpose  of  recovering  back  certain  moneys  paid  for  the  pur- 
chase of  lots  in  the  Denver  University  addition  to  the  city 
of  Denver,  plaintiff  alleging  that  he  was  induced  to  part  with 
his  money  by  reason  of  the  fraudulent  conduct  of  the  de- 
fendants. The  defendants,  answering,  denied  each  and  every 
allegation  of  the  complaint,  and  for  further  answer  alleged : 

"  That  on  or  about  the  first  day  of  June,  A.  D.  1890,  said 
plaintiff  and  said  other  parties  mentioned  in  said  complaint, 
together  with  other  persona,  amounting  to  one  hundred 
members,  associated  themselves  together  and  organized  and 
formed  what  was  called  the  '  Denver  Lot  Club ; '  that,  under 
the  agreement  by  which  said  parties  associated  themselves 
together,  it  was  agreed  that  each  member  was  to  pay,  as 
dues  to  said  club,  the  sum  of  32.00  per  week;  that  drawings 
were  to  be  had  every  Monday  evening,  commencing  with  the 
first  week  when  said  club  was  organized,  at  which  drawing 
one  of  the  said  members  was  to  receive  a  certain  lot  in  the 
Denver  University  addition  ;  that,  by  the  terms  of  said  agree- 
ment, one  of  said  members  would  draw  a  lot  at  the  first 
drawing,  which  would  only  cost  the  said  member  $2.00 ;  that 
oue  of  said  members  would  draw  a  lot  at  the  second  meeting, 
which  lot  would  cost  the  successful  party  the  sum  of  $4.00 ; 
that  said  drawings  were  to  be  continued  for  a  period  of  sixty 
weeks;  that  the  members  of  said  club,  including  the  plaintiff 
and  the  other  parties  mentioned  in  said  complaint,  adopted 
certain  rules  governing  said  club,  among  which  were  the 
following : 

" '  Any  person  may  become  a  member  of  the  club  upon  the 
payment  of  $2.00  to  any  authorized  collector,  or  at  the  office  of 
the  club,  room  20,  910  Sixteenth  street,  or  McGuire  &  Hyde, 
room  5,  1790  Curtis  street.  All  dues  shall  be  payable  iu  ad- 
vance, and  become  due  on  the  day  of  each  meeting.  All 
dues,  if  not  paid  three  days  before  meetings,  shall  be  declared 
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delinquent  and  forfeited.  Members  shall  be  notified  of  the 
time  and  place  of  the  first  meeting,  after  which  the  meetings 
shall  be  continued  regularly  on  each  week  for  the  period  of 
sixty  weeks.  All  lots  shall  be  deeded  according  to  the  num- 
bered plat  on  exhibit  in  the  clubroom  beginning  at  number 
one  to  sixty,  consecutively.  After  the  sixtieth  meeting,  the 
forty  remaining  choicest  lots  will  be  deeded  to  the  remaining 
forty  members.  Each  member  participating  in  the  fifty  fiist 
meetings  shall  be  entitled  to  a  warranty  deed  and  abstract 
for  one  lot,  which  is  guaranteed  to  be  free  and  clear  from 
all  incumbrances  of  any  nature.  The  members  getting  the 
first  fifty  lots  shall  be  given  a  warranty  deed  of  one  lot  each 
at  the  time  of  the  meeting,  the  said  lot  to  be  free  and  clear 
from  all  incumbrance,  and  can  obtain  n  full  and  complete 
abstract  of  the  same  upon  the  payment  of  1 1.00.  These  lots 
are  located  in  blocks  numbered  one,  two,  fifteen  and  sixteen, 
Denver  University  addition.' 

"These  defendants  further  allege  that  the  plaintiff,  and 
the  other  parties  mentioned  in  said  complaint,  became  mem- 
bers of  said  club  and  participated  in  the  meetings  and  draw- 
ings had  at  said  meetings ;  that  the  plaintiff  herein  repeatedly 
acted  as  one  of  the  judges,  and  presided  over  said  drawings ; 
that  the  said  lots  mentioned  in  said  complaint  as  having  been 
deeded  to  the  said  Sam  C.  Stallings,  J.  N.  Sherrod  and  O.  H. 
Van  Horn,  were  drawn  by  said  parties,  respectively,  at  a 
regular  meeting  of  said  club. 

"  The  defendants  further  allege  that  the  plaintiff,  and  said 
parties  mentioned  in  said  complaint,  except  the  said  Sam  C. 
Stallings  and  said  Sherrod  and  Van  Horn,  became  delinquent 
and  their  membership  forfeited  by  reason  of  their  failure  to 
pay  their  dues  in  accordance  with  the  agreement  made  by 
the  members  of  said  club. 

"  Further  answering,  these  defendants  allege  that  they 
were  only  interested  in  said  club  as  members  thereof,  and 
that  the  said  defendant,  C.  A.  Branham,  was  selected  by  the 
members  of  said  club  to  be  manager  thereof. 

"  These  defendants  further  allege  that,  at  the  office  of  said 
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club,  a  large  map  was  exhibited  and  hung  upon  the  wall, 
showing  the  location  of  said  property,  in  lots  and  blocks,  and 
its  relation  to  the  adjoining  additions,  all  of  which  were  cor- 
rectly shown  and  located  upon  said  map.  That  said  plain- 
tiff, and  the  other  parties  mentioned  in  said  complaint,  knew, 
or  had  every  facility  of  learning,  the  exact  location,  surround- 
ings and  valne  of  said  property. 

"  Further  answering,  these  defendants  deny  each  and  every 
allegation  in  said  complaint  contained  not  herein  expressly 
admitted. 

"  Wherefore,  these  defendants  ask  to  be  hence  dismissed 
with  their  costs  in  this  behalf  incurred." 

No  replication  was  filed  to  this  answer.  The  cause  was 
tried  to  the  court,  without  the  intervention  of  a  jury,  upon 
these  pleadings.  Two  judgments  were  entered  in  the  cause. 
The  first,  a  money  judgment  simply,  bears  date  of  the  18th 
day  of  January,  1892.  Two  days  thereafter  a  second  judg- 
ment was  entered,  in  the  absence  of  defendants'  attorneys  and 
without  notice  to  them,  as  is  shown  by  an  affidavit  filed  in 
the  trial  court  to  set  it  aside.  The  second  judgment  provided 
that  the  plaintiff  should  have  execution  upon  the  bodies  of 
said  defendants.  To  reverse  these  judgments  the  cause  is 
brought  here  upon  error. 

Messrs.  Norris  &  Howard,  for  plaintiffs  in  error. 

Messrs.  Browne,  Putnam  &  Preston,  for  defendant  in 


Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

By  the  answer  of  the  defendants  it  appears  that  the 
parties  plaintiff  and  defendants,  with  others,  associated 
themselves  together,  organized  and  formed  a  lottery  associa- 
tion known  as  the  "Denver  Lot  Club;"  that  they  entered  into 
an  agreement  by  the  terms  of  which  they  were  each  to  pay 
82.00  per  week,  and  that  drawings  were  to  be  had  every  Mon- 
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day,  at  which  drawings  one  of  the  members  was  to  receive 
a  lot.  It  further  appears  that  the  plaintiff  and  his  assignors 
became  members  of  said  club  and  participated  in  the  meet- 
ings and  the  drawings,  and  that  the  plaintiff  repeatedly  acted 
as  one  of  the  judges  and  presided  over  said  meetings.  It  also 
appears  that  a  number  of  lots  were  drawn  by  the  assignors 
of  plaintiff  in  pursuance  of  such  illegal  contract,  and  that 
deeds  were  duly  made  to  said  parties  for  such  lots. 

These  uncontradicted  allegations  show  conclusively  the 
illegality  of  the  contract  entered  into  between  the  plaintiff 
and  his  assignors  and  the  defendants.  It  was  a  lottery 
scheme,  pure  and  simple,  and  as  such  prohibited  by  the  con- 
stitution of  this  state  and  also  by  statute.  It  is  shown  that 
these  parties  voluntarily  associated  themselves  together  for 
the  purpose  of  carrying  out  this  illegal  scheme.  '■'In  pari 
delicto  portior  est  conditio  defendentis," — "  In  equal  guilt,  the 
stronger  is  the  situation  of  the  defendant,"  is  a  maxim  of  the 
law,  or,  as  it  is  sometimes  expressed,  "Where  misconduct  is 
mutual  the  law  will  not  lend  its  aid  to  either  party."  This 
rule  was  not  adopted  for  the  benefit  of  defendants,  but  simply 
upon  the  grounds  of  public  policy.  Subject  to  a  few  well 
known  exceptions,  the  law  is  well  established  that  where 
such  a  contract  is  executory  the  law  will  not  aid  either  party 
to  enforce  its  execution,  and  where  it  has  been  executed,  or 
money  paid  in  pursuance  thereof,  the  law  will  not  aid  the 
party  to  recover  back  the  amounts  paid.  The  exceptions 
cover  cages  of  usurious  contracts,  marriage  brokerage  con- 
tracts, and  the  like,  where  the  transactions  are  prohibited 
for  the  sake  of  protecting  one  set  of  men  from  another,  the 
one  from  their  condition  or  situation  being  liable  to  be  im- 
posed upon  by  the  other,  as  in  such  cases  the  parties  are  not 
m  pari  delicto,  and  it  is  assumed  that  public  policy  will  best  be 
advanced  by  granting  relief.  2  Pomeroy's  Eq.  Jur.,  sec.  941, 
and  cases  cited  in  note. 

In  this  case,  however,  plaintiff  and  his  assignors  admits 
tedly  joined  with  a  lottery  association  in  direct  violation  of 
the  statutes  of  this  state,  and  do  not  come  under  the  princi- 


Digitizefl  By  GOOgk 


216  Branham  v.  Stallings.  [April  T., 

pie  governing  the  excepted  cases.    The  statute  reads  as 
follows : 

"  No  person  or  persons,  corporation  or  association,  shall, 
within  this  state,  open,  set  on  foot,  carry  on,  promote,  or 
draw,  publicly  or  privately,  any  lottery,  game  or  device  of 
chance  of  any  nature  or  kind  whatsoever,  or  by  whatever  name 
it  may  be  called,  for  the  purpose  of  exposing,  setting  to  sale, 
or  disposing  of  any  houses,  lands,  tenements,  mines,  or  real  es- 
tate, or  any  money,  goods,  or  things  in  action.  Whatever 
[whoever]  violates  this  provision,  shall,  for  each  offense, 
upon  conviction,  upon  indictment,  be  fined  not  less  than  one 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  less 
than  sixty  days,  or  both,  in  the  discretion  of  the  court." 
Sec.  2928,  Mills'  An.  Stats. 

It  is  alleged  in  the  answer,  and  not  denied,  that  these 
parties  associated  themselves  together  under  circumstances 
showing  that  they  were  particeps  criminis  iu  an  illegal  scheme 
to  dispose  of  lots  by  chance.  They  are  in  part  delicto,  and 
neither  courts  of  equity  nor  courts  of  law  will  aid  either ; 
and  where  money  has  been  paid  by  either  party  upon  such 
a  contract,  it  cannot  be  recovered  back,  for  the  reason  that 
courts  will  not  assist  such  a  transaction  in  any  way.  Broom's 
Legal  Maxims,  pp.  720-728,  et  geq. ;  Norrii  v.  Norrit'  Admr., 
9  Dana's  Ky.  Reps.  317;  Nellie  v.  Clark,  20  Wend.  24; 
Sdinger  v.  Earle,  82  N.  Y.  393 ;  Setter  v.  Alvey,  15  Kan. 
157. 

In    the  case  of  Norrii  v.  Norrit'  Admr.,  supra,  it  is  said  : 

"  When  the  parties  to  an  illegal  or  fraudulent  contract  are 
in  pari  delicto,  neither  a  court  of  equity  nor  a  court  of  law 
will  aid  either  of  them'  in  enforcing  the  execution  of  that 
which  may  be  executory,  or  in  revoking  or  rescinding  that 
which  may  have  been  executed.  In  such  a  case,  the  law 
will  not  be  the  instrument  of  its  own  subversion,  and,  to 
every  invocation  of  its  assistance,  replies,  'In  pari  delicto  por- 
tior  ett  conditio  defendentie.'" 

The  judgment  of  the  county  court  must  be  reversed  and 
the  cause  remanded. 

Reverted. 
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Phillips  v.  Rhodes  et  al. 

cohbtbhotioh— evidence— attorney  amd  client— decision  or  the 
Court  of  Appeals  Approved. 

The  decision  of  the  court  of  appeals  in  this  case  (2  Colo.  App.  70)  ap- 
proved.    Jt  was  there  held,  substantially,  that: 

When  the  parties  to  a  conveyance  of  real  estate  are  husband  and  wife, 
love  and  affection  may  be  a  sufficient  consideration  between  the 
parties;  but  it  is  not  a  good  consideration,  nor  does  the  deed  pass 
title,  when  such  result  would  be  In  fraud  of  existing  creditors. 

The  mere  fact  that  the  property  was  purchased  at  execution  sale  by  the 
creditors  for  leas  than  Its  estimated  value  is  not  evidence  of  a  con- 
spiracy to  deprive  the  plaintiff  of  her  rights  therein. 

A  client  cannot  maintain  an  action  against  her  attorneys  for  alleged 
fraud  In  securing  a  compromise  of  a  disputed  claim  when  It  ap- 
pears that  but  for  the  close  attention  of  her  counsel  Bhe  would  have 
received  nothing,  and  that  she  agreed  to  the  settlement  after  con- 
sultation with  her  father,  even  though  she  was  a  minor  at  the  time. 

Error  to  the  Court  of  Appeals. 

Mr.  L.  Walkbb,  for  plaintiff  in  error. 

Mr.  E.  B.  Kellogg,  Messrs.  Marsh,  Voobhees  &  Marsh, 
Mr.  H.  E.  Ltjthe  and  Mr.  W.  W.  Cooke,  for  defendants  in 

Pes  Curiam.  This  suit  was  instituted  to  set  aside  cer- 
tain conveyances  of  real  estate.  The  history  of  the  transac- 
tion is  succinctly  set  forth  in  the  statement  preceding  the 
opinion  of  the  court  of  appeals  in  Phillips  v.  Rhodes  et  al., 
2  Colo.  App.  70. 

The  opinion  of  that  court  answers  every  proposition  of 
law  or  fact  necessarily  involved  in  the  action.  At  best,  the 
cause  of  plaintiff  in  error  rests  upon  disputed  questions  of 
fact,  which  were  determined  against  him  at  the  trial  upon 
conflicting  evidence-  It  would  be  contrary  to  the  well  estab- 
lished practice  for  this  court  to  disturb  the  findings  of  the 
trial  court  under  these  circum stances.  For  this  reason,  in 
addition  to  those  assigned  by  the  court  of  appeals,  the  judg- 
ment of  that  court  is  affirmed. 

Affirmed. 


Digitized  by  GOO^k' 


People  ex  kel.  v.  Le  Fevbe.        [April  T., 


The  People  ex  rel.  Bentley  et  al.  v.  Le  Fevee 
et  al. 

1.  Constitutional  Law— Term  of  Office  of  District  Jci>geh. 
Judges  of  the  district  court  who  are  elected  at  the  regular  sexennial 

election  hold  their  offices  for  the  term  of  six  years,  and  those 
elected  to  fill  a  vacancy  hold  only  for  the  unexpired  terra. 

2.  Construction. 

Each  provision  of  the  constitution,  both  original  and  amended,  should, 
If  possible,  be  so  construed  as  to  avoid  conflict. 

3.  Stabb  Decisis. 

The  maxim  atare  Jecisl*  is  applicable  in  its  fullest  extent  only  where 
property  rights  are  involved;  yet,  when  the  doctrine  of  the  case 
has  so  long  prevailed  as  to  become  the  recognized  law  of  the  land, 
and  has  been  acted  upon  by  the  different  departments  of  state,  it 
should,  ordinarily,  be  accepted  as  a  correct  interpretation  of  the 

4.  Construction. 

Constructions  of  the  constitution  by  the  legislative  and  executive  de- 
partments of  the  government,  particularly  by  the  legislature,  when 
made  contemporaneously  with  the  adoption  of  the  constitution,  or 
soon  thereafter,  weigh  strongly  with  the  courts. 

Proceedings  in  the  Nature  of  Quo  Warranto. 

In  1887,  under  the  authority  of  amended  section  14  of 
article  6  of  the  constitution,  the  general  assembly  increased 
by  one  the  number  of  judges  in  the  second  judicial  district 
of  this  state.  The  office  was  provisionally  filled  by  the  ap- 
pointment thereto  by  the  governor  of  Piatt  Rogers,  who 
held  the  office  until  the  next  general  election,  in  November, 
1887,  when  W.  S.  Decker  was  elected  as  his  successor. 

At  the  general  election  in  1888,  Judge  Decker  was  again 
elected  to  such  office  for  a  full  term,  qualified  and  held  the 
same  until  December,  1890,  when  he  resigned. 

To  fill  the  vacancy  caused  by  that  resignation  the  gov- 
ernor appointed  the  relator  Bentley,  who  held  the  office 
until  the  general  election  in  1891,  when  Judge  Bentley  w«a 
elected  as  his  own  successor. 
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In  1889  the  general  assembly  again  increased  the  number 
of  judges  of  this  district  by  providing  for  two  additional 
judges,  and  T.  B.  Stuart  and  O.  B.  Liddell  were  appointed 
by  the  governor  to  hold  such  offices  until  the  next  general 
election,  at  which  regular  election,  in  November,  1889,  the 
relators  Rising  and  Graham  were  elected  as  successors  to 
Stuart  and  Liddell,  and  entered  upon  the  discharge  of  the 
duties  of  their  office  early  in  the  following  December. 

In  1891  the  legislature  provided  for  one  more  judge  for 
this  same  district,  and  Alvin  Marsh  held  the  office  by  ap- 
pointment until  the  November  election  in  1891,  when  the 
relator  Burns  was  elected  and  qualified  as  the  successor  of 
Judge  Marsh. 

At  the  regular  election  in  1894  five  judges  were  elected  in 
this  judicial  district, — the  four  respondents  and  George  W. 
Allen.  The  four  relators  held  the  office  of  district  judge 
continuously  from  the  time  of  their  election  as  aforesaid  un- 
til the  8th  day  of  January,  1895,  which  is  the  day  fixed  by 
statute  for  the  beginning  of  the  term  of  office  of  all  state, 
district  and  county  officers  elected  for  a  regular  term  at  the 
previous  general  election,  upon  which  day  the  respondents, 
as  it  is  alleged,  ousted  the  relators  from  such  said  office,  and 
now  are  holding  such  office,  and  performing  the  duties  and 
receiving  the  salary  thereof. 

This  is  an  action  in  the  nature  of  quo  warranto  to  determine 
the  rights  of  relators  to  the  office  of  judges  of  the  district 
court  of  the  second  judicial  district  of  the  state.  The  ques- 
tion to  be  determined  is  the  tenure  of  office  of  a  district 
judge  elected  at  a  time  other  than  at  the  election  which  will, 
in  this  opinion,  be  termed  the  regular  sexennial  election  for 
district  judges ;  and,  as  is  the  case  with  three  of  the  relators, 
the  tenure  of  office  of  district  judges  elected  thereto  at  the 
first  election  held  under  the  provisions  of  an  act  of  the  legis- 
lature, passed  under  the  authority  of  amended  section  14  of 
article  6  of  the  constitution,  creating  a  new  judicial  district 
and  providing  for  a  judge  therein,  or  providing  for  additional 
judges  in  an  old  or  existing  district. 
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The  issue  is  well  defined,  and  involves  tbe  proper  inter- 
pretation and  construction  of  the  constitutional  provisions 
which  are  copied  below.  The  question  may  be  differently 
stated  in  this  way :  Does  a  district  judge,  so  elected,  hold  his 
office  for  the  full  term  of  six  years,  or  only  until  the  next 
succeeding  sexennial  election  and  until  a  successor  is  elected 
and  qualified  ? 

Section  12  of  article  6  of  the  constitution,  as  it  was  adopt- 
ed in  1876,  divided  the  state  into  judicial  districts,  "in  each 
of  which  there  shall  be  elected  by  the  electors  thereof,  one 
judge  of  tbe  district  court  therein,  whose  term  of  office  shall 
be  rix  years." 

By  section  13  the  number  of  the  original  districts  was  fixed 
at  four,  "  until  otherwise  provided  by  law." 

By  section  14  it  was  provided  that  the  general  assembly 
may,  after  the  year  1880,  but  not  oftener  than  once  in  six 
years,  increase  the  number  of  the  judicial  districts  and  the 
judges  thereof. 

In  1886  sections  12  and  14  were  amended; — section  14 by 
providing  that  the  general  assembly,  by  a  two  thirds  vote  of 
each  house,  may  at  any  session  increase  or  diminish  the  num- 
ber of  judges  for  any  district,  or  increase  or  diminish  the 
number  of  judicial  districts  and  the  judges  thereof.  Section 
12  was  amended,  so  as  to  harmonize  with  amended  section  14, 
by  providing  that  one  or  more  judges  shall  be  elected  in  each 
district.  In  all  other  respects  these  two  sections  are  as  orig- 
inally adopted. 

Section  15  has  never  been  amended,  and  is  as  follows : 

"The  judges  of  the  district  court  first  elected  shall  be 
chosen  at  the  first  general  election.  The  general  assembly 
may  provide  that,  after  the  year  eighteen  hundred  and 
seventy-eight,  the  election  of  the  judges  of  the  supreme, 
district,  and  county  courts,  and  the  district  attorneys,  or  any 
of  them,  shall  be  on  a  different  day  from  that  on  which  an 
election  is  held  for  any  other  purpose,  and  for  that  purpose 
may  extend  or  abridge  the  term  of  office  of  any  such  officers 
then  holding,  but  not  in  any  case  more  than  six  months. 
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Until  otherwise  provided  by  law,  such  officers  shall  be  elected 
at  the  time  of  holding  the  general  elections.  The  terms  of 
office  of  all  judge*  of  the  district  court  elected  in  the  several 
districts  throughout  the  state,  shall  expire  on  the  same  day ; 
and  the  terms  of  office  of  the  district  attorneys  elected  in  the 
several  districts  throughout  the  state  shall,  in  like  manner, 
expire  on  the  same  day." 

Section  29,  as  it  originally  stood,  is  as  follows : 

"  All  officers  provided  for  in  this  article,  excepting  judges 
of  the  supreme  court,  shall  respectively  reside  in  the  district, 
county,  precinct,  city  or  town  for  which  they  may  be  elected 
or  appointed.  Vacancies  in  elective  offices  shall  be  filled  by 
election,  but  when  the  unexpired  term  does  not  exceed  one 
year  the  vacancy  shall  be  rilled  by  appointment,  as  follows : 
Of  judges  of  the  supreme  and  district  courts,  by  the  gov- 
ernor; of  district  attorneys,  by  the  judge  of  the  court  to 
which  the  office  appertains,  and  of  all  other  judicial  officers 
by  the  board  of  county  commissioners  of  the  county  where 
the  vacancy  occurs." 

The  first  sentence  of  the  amended  section  is  the  same  as  the 
first  sentence  of  the  original,  and  from  there  on  the  amended 
section  is  as  follows : 

"  Vacancies  occurring  in  any  of  the  offices  provided  for  in 
this  article  shall  be  filled  by  appointment  as  follows:  Of 
judges  of  the  supreme  and  district  courts,  by  the  governor ; 
of  district  attorneys,  by  the  judge  of  the  court  of  the  district 
for  which  such  attorney  was  elected ;  and  of  all  other  judicial 
officers,  by  the  board  of  county  commissioners  of  the  county 
wherein  the  vacancy  occurs.  Judges  of  the  supreme,  district, 
and  county  courts  appointed  under  the  provisions  of  this 
section  shall  hold  office  until  the  next  general  election  and 
until  their  successors  elected  thereat  shall  be  duly  qualified." 

Mr.  Willabd  Teller,  Mr.  V.  D.  Markham,  Mr.  H.  B, 
O'Reilly,  Mr.  Caldwell  Yeaman,  Mr.  A.  S.  Blake  and 
Mr.  Thomas  Mitchell,  for  relators. 
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Mr.  J.  C.  Helm,  Messrs.  Baktels  &  Blood,  Mr.  James 
H.  Brown  and  Mr.  Viotoe  A.  Elliott,  for  respondents. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  foregoing  are  all  the  specific  provisions  of  the  consti- 
tution which  we  deem  necessary  to  Bet  out  in  full,  though 
others  will  be  referred  to  in  the  appropriate  place. 

We  premise  by  saying  that  this  court  has  already  passed 
upon  a  case  similar  to  this,  and  has  given  to  the  provisions 
of  the  constitution  applicable  to  the  case  at  bar  a  construc- 
tion which,  if  adhered  to  now,  settles  this  case  in  favor  of 


If  we  followed  our  own  inclinations,  we  would  refrain  from 
an  extended  opinion  at  this  time,  and  content  ourselves  by 
referring  with  approval  to  the  able  opinion  by  Mr.  Justice 
Elbert  in  the  former  case.  But  the  decision  in  that  case  was 
given  in  response  to  a  request  from  the  governor  of  the  state, 
under  the  authority  which  he  has  by  amended  section  3  of 
article  6  of  the  constitution,  and  in  one  senae  may  not  be  as 
binding  a  precedent  as  if  rendered  in  a  case  litigated  by  op- 
posing parties.  Yet,  as  a  matter  of  fact,  an  inspection  of  the 
files  and  record  in  that  case  shows  that,  while  the  proceeding 
was  ex  parte,  the  principal  or  only  brief  was  filed  by  the 
judges  then  holding  office  and  claiming  that  their  term  con- 
tinued for  the  full  period  of  six  years,  which  contention  is 
the  same  as  that  now  urged  by  the  relators. 

Most  elaborate  and  exhaustive  arguments,  both  oral  and 
written,  and  a  number  of  voluntary  opinions  given  by  dis-  . 
tinguished  and  able  members  of  the  bar  of  this  and  other 
states,  have  been  presented  for  our  consideration,  and,  con- 
sidering the  premises  mentioned,  the  importance  of  the  ques- 
tion involved,  the  great  public  interest  which  the  case  carries, 
and  the  fact  that  a  precedent  should  be  established  in  a  case 
where  unquestionably  both  sides  appear  and  the  issues  in- 
volved are  fully  presented,  we  have  concluded  to  give  to  it 
more  consideration  than  otherwise  we  would  be  disposed  to 
do. 
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If  we  correctly  understand  the  contention  of  relators,  it  is 
that  the  term  of  office  of  a  district  judge  is,  by  amended  sec- 
tion 12,  unvaryingly  fixed  at  six  years,  and  that  whenever  a 
district  judge  is  elected  by  the  people,  whether  at  the  regular 
sexennial  election  for  district  judges,  or  at  an  election  to  fill 
the  office  after  the  expiration  of  the  term  of  one  appointed 
to  fill  a  vacancy,  or  to  fill  an  office  provided  for  in  a  newly 
created  district,  or  an  office  where  an  additional  judge  in 
provided  for  in  an  old  or  existing  district,  the  one  so  elected 
holds  for  the  full  period  of  six  years. 

The  theory  of  respondents  is  that  only  such  judges  as  are 
elected  at  the  regular  sexennial  election  for  district  judges 
hold  for  the  full  term  of  six  years,  and  that  those  elected  at 
any  other  election  hold  only  from  the  time  of  their  election 
until  said  regular  sexennial  election  occurs,  and  until  their 
successors  are  duly  elected  and  qualified. 

The  propositions  into  which  the  arguments  of  counsel  for 
relators  may  be  conveniently  divided  are  as  follows: 

First.  Uuder  the  provisions  of  the  constitution  which  are 
involved  in  this  case,  section  15  was  applicable  only  to  those 
district  judges  who  were  elected  at  the  first  general  election 
in  1876  (and  when  section  15  is  mentioned  in  this  opinion 
reference  is  had  to  that  portion  thereof  relative  to  the  expira- 
tion of  the  term  of  office  of  district  judges).  Thereafter 
the  conditions  were  such  that  nothing  could  arise  upon  which 
the  section  might  operate,  and  therefore  its  usefulness  and 
purpose  were  at  an  end. 

Second.  Under  said  original  provisions,  section  15  still 
may  be  considered  applicable  to  all  district  judges  who  were 
elected  at  any  time,  especially  as  section  29  expressly  makes 
mention  of  unexpired  terms  in  the  office  of  district  judges. 

Third.  But  after  sections  12, 14  and  29  were  amended,  the 
uniformity  in  the  election  of  district  judges  which  was  con- 
templated and  intended  by  article  6  before  any  amendments 
were  adopted,  was  destroyed,  fractional  or  unexpired  terms 
in  the  office  of  district  judges  abolished,  and  section  15  re- 
pealed by  implication. 
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Fourth.  Under  the  acta  of  the  general  assembly  passed  in 
pursuance  of  the  authority  granted  by  amended  section  14 
of  article  6  (a)  there  was  no  vacancy  in  the  office  of  dis- 
trict judge  of  a  new  district,  or  in  the  office  of  an  additional 
judge  in  an  old  one,  to  be  filled  before  the  election  thereto 
of  an  incumbent ;  (b)  if,  however,  there  is  such  a  vacancy 
to  be  filled,  then,  by  virtue  of  the  provisions  of  amended 
section  29,  it  is  completely  filled  by  the  appointment  made 
by  the  governor,  and  after  the  expiration  of  the  term  of  the 
appointee  who  holds  till  the  next  general  election,  there  is 
no  vacancy  to  be  filled,  and  the  one  first  elected  thereafter 
holds  for  a  full  term,  and  not  for  any  part  of  a  vacancy. 

However  inconsistent  may  be  the  arguments  of  different 
counsel  for  the  same  party  to  a  suit,  if  any  position  assumed 
is  sound  it  is  the  duty  of  the  court  to  select  the  true  and 
reject  the  false.  This  reference  is  pertinent  at  the  outset, 
because  it  will  be  observed  that  these  four  propositions  do 
not  altogether  harmonize,  and  the  numerous  arguments  made 
by  the  different  counsel,  and  by  those  who  have  favored  us 
with  their  briefs,  are  not  always  in  harmony  as  to  every  con- 
tention urged.  Our  reference,  therefore,  in  this  opinion  to 
the  arguments  advanced  by  counsel  must  not  in  every  sense 
be  taken  to  include  all  of  the  counsel  for  relators.  Unless 
thus  understood,  it  might  appear  that  the  same  able  counsel 
were  presenting  inconsistent  and  self-contradictory  argu- 
ments on  the  same  proposition,  and  thus  be  subject  to  the 
charge  of  inconsistency. 

The  foregoing  is  the  chronological  order,  and  perhaps  the 
logical  order,  in  which  these  propositions  naturally  present 
themselves.  The  second  and  third  propositions  might  prop- 
erly be  included  in  oue  statement,  and  while  it  will  not  be 
possible  to  keep  entirely  distinct  the  first  three  propositions 
in  the  discussion,  yet  by  reason  of  the  conclusion  which  we 
have. reached  it  will  best  subserve  our  purpose  first  to  con- 
sider the  second  and  third  propositions  in  oue  general  dis- 
cussion, and  then  in  the  main  to  consider  the  two  remaining 
propositions  in  at  least  a  partially  separate  treatment. 
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I.  Relators'  argument  is  not  strengthened  by  reason  of 
anything  contained  in  amended  section  12.  The  only  respect 
wherein  it  differs  from  the  original  section  is  in  that  pro- 
vision authorizing  the  election  of  more  than  one  judge  in  a 
given  district  whenever  the  general  assembly  has  provided 
for  more  than  one  judge  therein.  Original  section  14  gave 
to  the  general  assembly  the  power  to  increase  the  number 
of  districts  and  the  judges  thereof  after  the  year  1880,  but 
not  often  er  than  once  in  six  years. 

From  this  fact  relators  would  draw  the  inference  that  this 
limitation  upon  the  power  of  the  general  assembly  to  act  only 
onoe  within  the  period  of  six  years  indicated  a  recognition 
in  this  section  of  the  applicability  of  section  15  to  the  terms 
of  office  of  all  district  judges  whenever  elected  ;  but  when  by 
amended  section  14  all  restriction  as  to  time  was  removed 
from  the  legislature,  and  authority  given  to  increase  the 
number  of  judges  at  any  session,  and  as  often  as  it  might 
see  fit,  this  clearly  indicated  an  opposite  or  contrary  recog- 
nition, to  the  effect  that  section  15  was  no  longer  applicable 
to  any  future  election.  But  even  a  casual  reading  of  the 
original  section  will  dispel  any  supposition  that  original  sec- 
tion 14,  of  itself,  was  a  recognition  of  any  uniformity  in  the 
election  of  district  judges.  As  the  sessions  of  the  legislature, 
under  the  constitution,  come  in  the  odd  numbered  years,  and 
the  regular  sexennial  election  for  district  judges  in  successive 
periods  of  six  years  from  the  year  1876,  under  the  old  sec- 
tion, when  the  legislature  provided  for  an  increase  of  judges, 
the  first  election  thereof,  after  the  taking  effect  of  the  act 
creating  the  new  office,  could  not,  in  the  ordinary  course  of 
legislation,  well  be  contemporaneous  with  the  said  sexennial 
election.  Of  course,  under  the  amended  Beet  ion,  there  could 
be  no  identity  as  to  time  in  such  elections. 

In  all  other  respects  amended  sections  12  and  14  are  as 
they  were  in  the  original  sections,  and  no  support  for  rela- 
tors' theory  can  be  drawn  from  the  amendments  to  either 
section. 

In  our  view,  the  only  amended  section  that  furnishes  any 
Vol.  xxi — 15 
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basis  for  the  third  and  second  propositions  advanced  by  re- 
lators is  amended  section  29.  Original  section  29  provided 
that  all  "  vacancies  in  elective  offices  shall  be  filled  by  elec- 
tion, but  when  the  unexpired  term  does  not  exceed  one  year, 
the  vacancy  shall  be  filled  by  appointment."  The  amended 
section  provides  that  vacancies  in  judicial  offices  "shall  be 
filled  by  appointment"  and  "judges  of  the  *  *  *  district 
and  county  courts  appointed  under  the  provisions  of  this 
section  shall  hold  office  until  the  next  general  election." 

It  will  be  observed  that  the  new  section  omits  the  clause 
of  the  old  as  to  unexpired  terms,  and  from  this  it  is  said 
(which  is  undoubtedly  true)  that  some  intention  must  be 
imputed  to  such  omission.  By  a  most  ingenious  argument 
relators  claim  that  in  making  this  omission  the  intention  of 
the  people  when  the  amendment  was  adopted  clearly  was  to 
do  away  with  all  fractional  terms  in  the  office  of  district 
judge  and  make  all  elective  terms  therein  a  full  term  of  six 
years.  For,  say  relators,  if  there  had  been  the  intention  still 
to  preserve  a  fractional  term,  it  would  have  been  easy  to 
express  that  desire  by  retaining  the  provision  to  that  effect, 
or  by  the  employment  of  language  similar  thereto  in  meaning. 

But  the  object  of  this  amendment  has  been  considered  by 
this  court  in  the  case  of  People  ex  rel.  Liveeay  v.  Wright,  6 
Colo.  92,  where  it  is  said :  "  Under  this  repealed  section 
(29),  whenever  a  vacancy  occurred  in  any  elective  judicial 
office,  and  the  unexpired  term  exceeded  one  year,  it  became 
necessary  to  call  and  hold  a  special  election  to  fill  the 
vacancy.  The  chief,  if  not  the  only,  object  of  the  amend- 
ment, was  to  obviate  the  expense  and  inconvenience  of  such 
special  elections." 

If  Buch  was  the  object,  and  the  only  one,  as  it  seems  to  as 
it  was,  then  there  was  no  intention  on  the  part  of  the 
people  in  omitting  the  language  in  question,  such  as  is 
claimed  by  relators.  Under  the  original  section,  if  the 
vacancy  was  for  less  than  one  year,  it  was  filled  by  appoint- 
ment ;  if  for  more  than  one  year,  by  election.  The  unex- 
pired term  of  a  district  judge  referred  to  in  original  section 


gitized  by  GOOgk 


1895.]  People  ex  kel.  v.  Le  Fevre.  227 

29  existed,  uot  because  of  its  recognition  in  that  section, 
but  evidently  because  the  full  term  of  six  years  prescribed 
in  section  12  was  necessarily  limited  in  every  case  where  the 
incumbent  held  under  an  election  occurring  at  any  time 
other  than  the  regular  sexennial  election  ;  so  that  in  such 
cases  the  full  term  of  six  years  was  qualified  by  section  15. 
The  use  of  the  words  "unexpired  term  "  in  original  section 
29  did  not  make  of  the  term.of  a  district  judge  two  classes 
or  kinds,  viz.  a  full  term  and  a  fractional  term ;  but  the  use 
of  such  words  therein  was  merely  a  recognition  of  such 
classes  made  necessary  by  the  other  two  sections  named,  and 
original  section  29  merely  provided  bow  the  unexpired  terms 
should  be  filled  whenever  the  contingencies  happened  which 
gave  rise  to  them,  and  not  that  there  should  be  full  terms 
and  unexpired  terms  in  the  office. 

This  being  so,  when  section  29  was  amended  for  the 
objects  stated  above,  there  was  no  longer  any  reason  for  re- 
taining the  words  "  when  the  unexpired  term  does  not 
exceed  one  year."  The  unexpired  term  of  such  office  was 
not  intended  to  be  destroyed,  but  it  would  exist  thereafter 
as  well  as  before  whenever  an  election  was  held  at  any  other 
time  than  at  the  sexennial  election.  The  amendment,  there- 
fore, was  made  not  to  abolish  fractional  terms,  but  to  do 
away  with  special  elections,  and  thus  change  the  manner  of 
filling  vacancies  in  a  term,  and  by  so  doing  the  continued 
existence  of  a  vacancy  and  fractional  and  full  terms  was 
recognized. 

II.  Much  of  what  has  been  elsewhere  said  is  applicable  to 
the  first  proposition,  but  we  proceed  now  to  a  separate  con- 
sideration of  the  same.  By  laying  special  emphasis  upon 
section  12  as  entirely  disconnected,  relators  insist  that  every 
term  of  a  district  judge  who  is  elected  to  the  office  must  be 
for  the  full  term  of  six  years.  Of  course,  this  applies  to  the 
district  judges  elected  at  the  first  election.  Section  15,  say 
the  relators,  applies  only  to  such  judges,  or  if  it  does  not, 
then  section  12  must,  in  certain  cases,  be  qualified  and 
limited. 
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Indeed,  the  terms  of  the  district  judges  first  elected  might 
not  be  of  the  same  length,  although  section  12  unqualifiedly 
fixed  the  term  at  six  years ;  for  by  section  6  of  the  schedule 
the  terms  of  the  district  judges  were  made  to  begin  from 
the  filing  of  their  respective  oaths  of  office.  The  constitu- 
tion being  silent  upon  this  subject,  it  is  strictly  the  exercise 
of  a  legislative  power  to  fix  the  beginning  of  the  regular 
terms  of  those  judges  elected-  at  all  subsequent  elections. 
This  the  legislature  did  (sec.  986,  Laws  of  1877)  and  made  the 
regular  terms  of  district  judges  begin  on  the  second  Tuesday 
of  January  next  after  their  election.  Therefore  the  term  of 
office  of  the  district  judges  first  elected  began  when  they 
filed  their  respective  oaths  of  office,  and  ended  on  the  second 
Tuesday  of  January  next  after  the  sexennial  election  for 
district  judges  in  the  year  1882;  and' if  section  12  is  to  be 
taken  without  reference  to  any  other  kindred  provision,  wa 
see  that  it  is  not  applicable  even  to  the  district  judges 
first  elected.  This  merely  serves  to  emphasize  the  point 
that  it  is  necessary  for  all  the  kindred  provisions  of  the  con- 
stitution to  be  construed  together. 

But  we  say  that  these  original  sections  must  be  construed 
together.  It  is  conceded  by  all  the  counsel  that  fractional 
terms  still  exist  in  the  office  of  supreme  judges,  but  section 
7  of  article  6  expressly  provides  that  the  term  of  office  of  a 
supreme  judge  shall  be  nine  years,  except  as  otherwise  pro- 
vided in  that  article.  The  only  exception  therein  provided 
is  as  to  the  judges  elected  at  the  first  election  in  1876,  who, 
by  virtue  of  section  8  of  article  6,  are  so  classified  that  one 
shall  go  out  of  office  every  three  years.  That  this  latter 
section  may  be  so  allowed  to  operate,  section  7  is  qualified 
whenever  a  supreme  judge  is  elected  to  fill  a  vacancy  in  the 
term,  or  in  the  office,  of  any  supreme  judge.  The  reason 
for  this  concession  is  so  well  stated  in  the  case  of  Simpson  v. 
Willard,  14  S.  C.  208,  that  we  quote  it  in  full. 

First,  however,  we  should  state  that,  prior  to  this  decision, 
the  same  court  had  held  that  whenever  one  is  elected  to  fill  a 
casual  vacancy  in  the  office  of  clerk  of  the  court  of  common 
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pleas,  he  holds,  not  for  the  unexpired  term,  but  for  a  full  term 
of  four  years,  because  it  must  be  controlled  by  the  imperative 
mandate  of  section  IS  of  article  4  of  the  constitution  of  South 
Carolina,  which  declares  that  such  clerk  when  elected  shall 
hold  his  office  for  a  term  of  four  years,  and  there  was  no 
other  provision  bearing  upon  the  question.  The  language 
of  the  court  as  to  the  point  now  before  us  is : 

"  But  in  the  case  of  a  casual  vacancy  in  the  office  of  jus- 
tice of  the  supreme  court,  whether  chief  or  associate,  the 
rule  is  different,  because  the  provision  fixing  their  term  of 
office  at  six  years  must,  necessarily,  be  qualified  by  that 
other  provision  in  the  same  section  which  requires  that  they 
shall  be  so  classified  as  that  one  of  them  must  go  out  of  office 
every  two  years ;  otherwise,  this  latter  provision  would  be 
entirely  defeated.  Hence,  in  filling  a  casual  vacancy  in  the 
office  of  justice  of  the  supreme  court,  it  must  he  so  done  as 
not  to  .disturb  this  essential  feature  of  classification  stamped 
upon  that  tribuual  by  the  constitution.  Manifestly  this 
can  only  be  effectually  preserved  by  filling  casual  vacancies 
for  the  unexpired  term  only." 

The  same  reasoning  applicable  to  such  a  vacancy  in  the 
office  of  a  district  judge  under  oar  constitution  is  equally 
pertinent.  Section  15  expressly  provides  that  the  term  of 
office  of  all  district  judges  who  are  elected  shall  expire  on 
the  same  day.  This  provision  cannot  be  preserved  unless 
district  judges  who  are  elected  to  fill  a  vacancy  created  by 
the  resignation  of  an  incumbent  of  an  existing  office,  or  those 
who  are  appointed  to  fill  a  newly  created  office,  or  who  are 
elected  at  the  first  election  after  the  creation  of  a  new  office 
or  a  new  district,  in  the  one  case,  hold  for  an  unexpired 
term,  full  or  fractional,  as  the  case  may  be,  and,  in  the  other, 
for  a  fractional  term  only. 

III.  By  counsel  on  both  sides  much  learning  has  been  dis- 
played, and  many  fine  distinctions  drawn,  as  to  the  meaning 
of "  term,"  "  office,"  "  incumbent,"  "  terra  of  office  "  and  **  va- 
cancy," but  we  consider  the  discussion  neither  very  impor- 
tant nor  helpful.     It  is  sufficient  to  say  that  "  term  of  office ' 
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as  used  hero  means  the  period  or  limit  of  time  during  which 
the  incumbent  is  permitted  to  hold.  "Vacancy"  applies 
not  to  the  incumbent,  but  to  the  term,  or  to  the  office,  01 
both,  whether  to  the  term,  or  to  the  office,  or  both,  depending 
generally  upon  the  context. 

In  this  connection  the  position  assumed  by  relators  as  to 
this  branch  of  the  case  is  as  follows : 

(1)  Where,  as  counsel  express  it,  a  new  office  is  created 
by  the  legislature,  and  there  is  given  in  the  act  creating  the 
office  authority  for  the  filling  thereof  by  an  appointment  at 
the  hands  of  the  governor,  to  hold  until  the  next  general  elec- 
tion, when  the  governor  makes  the  appointment  he  acts  as 
the  agent  of  the  legislature,  and  not  by  virtue  of  the  author- 
ity vested  in  him  by  amended  section  29  of  the  constitution, 
which  latter  provision  gives  him  the  power  only  to  fill  "  va- 
cancies "  in  the  office  of  a  district  judge.  The  office,  say 
relators,  exists  as  soon  as  the  act  takes  effect,  but  as  elective 
offices  (except  only  in  case  of  designated  vacancies)  are  to 
be  filled  by  election  by  the  people,  the  term  of  the  office 
does  not  begin  until  au  incumbent  occupies  it  under  an  elec- 
tion. The  holding  of  the  appointee  is  no  part  of  the  term  of 
the  office,  but  a  sort  of  nondescript. 

(2)  If,  however,  the  time  between  the  taking  effect  of  the 
act,  when  the  existence  of  the  office  begins,  and  the  first 
election  is  a  vacancy  to  be  filled  by  the  governor  under  his 
constitutional  prerogative,  then,  when  he  makes  the  appoint- 
ment, the  vacancy  is  completely  filled,  and  the  first  election 
thereafter  is  to  fill  tho  office  for  a  regular  or  full  term  thereof. 

Under  the  conclusion  reached  by  us  upon  the  third  gen- 
eral proposition,  it  does  not  become  necessary  fully  to  dis- 
cuss or  determine  these  somewhat  metaphysical  questions. 
It  really  is  not  material  what  appellation  should  be  given  to 
the  holding  of  one  who  is  appointed  to  fill  an  office  empty 
by  the  resignation  or  death  of  a  former  incumbent,  or  to  the 
holding  of  one  elected  to  the  office  at  the  first  election  after 
a  new  office  has  been  established,  as  the  successor  of,  and 
at  the  expiration  of  the  holding  of,  an  appointee.     Whether 
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such  be,  in  the  first  instance,  the  filling  of  a  vacancy  (in  the 
strictest  sense)  in  a  regular  term,  or  an  unexpired  term,  or, 
in  the  second  instance,  the  filling  of  a  fractional  or  a  partial 
term,  the  result,  in  so  far  as  the  time  which  such  an  incum- 
bent holds  is  concerned,  is  just  the  mime  ;  because,  by  our 
conclusion  heretofore  reached,  that  section  15  is  to  be  con- 
strued along  with  section  12,  the  effect  of  the  two  sections 
together  creates  a  regular,  or  full  term,  and  a  fractional  term 
in  the  office  of  a  district  judge. 

The  tenure  of  office,  or  the  holding,  of  such  appointee  and 
sucb  incumbent,  under  election,  is  necessarily  fixed  by  such 
conclusion.  The  holding  of  the  appointee  by  the  express 
provisions  of  the  act  creating  the  office  is  limited  to  the  next 
ensuing  election,  and  the  holding  of  the  one  elected  thereat, 
as  a  successor  of  such  appointee,  by  the  construction  which 
we  have  placed  upon  amended  sections  12  and  15,  is  only 
until  the  next  ensuing  sexennial  election  ;  so  it  is  immaterial 
what  designation  is  given  to  such  holding,  so  long  as  the 
length  of  the  term  of  both  is  necessarily  fixed  for  such 
length  of  time,  as  we  have  elsewhere  herein  declared. 

In  amended  section  2d  there  is  no  specific  provision  as  to 
the  character  of  the  holding  of  one  elected  to  succeed  an 
appointee  to  fill  a  vacancy ;  but,  as  we  have  said,  the  con- 
struction placed  upon  amended  sections  12  and  15  neces- 
sarily gives  rise  to  a  full  and  fractional  term  in  the  office  of 
a  district  judge,  and  makes  such  holding  of  the  appointee 
a  portion  of  a  fractional  term,  and  the  holding  of  the  one 
elected  to  succeed  the  appointee  a  holding  for  the  balance  of 
such  fractional  term,  or  a  holding  of  the  entire  portion  of 
such  fractional  term,  whenever  such  election  is  not  the  reg- 
ular sexennial  election. 

But,  if  necessary,  it  might  well  be  established,  in  the  ab- 
sence of  the  construction  which  we  have  placed  upon  amend- 
ed sections  12  and  15,  that  the  term  of  the  appointee  in  such 
case  is  the  filling  of  a  vacancy,  under  the  principle  estab- 
lished in  the  case  of  The  People  ex  rel.  Tucker  v.  Mucker, 
5  Colo.  455,  and  that  the  holding  of  an  incumbent  under  the 
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first  election  is  for  an  unexpired  fractional  term,  the  first 
part  of  which  has  been  filled  by  the  appointee ;  just  as 
where  one  duly  elected  for  a  full  term  of  six  years  resigns 
his  office  less  than  one  year  prior  to  the  next  ensuing  sexen- 
nial election,  and  the  governor  makes  an  appointment  to  fill 
the  vacancy,  this  full  term  of  six  years  is  made  up  of  the 
holding  of  the  elected  incumbent,  which  holding  is  for  a 
fractional  term,  or  part  of  a  term,  and  the  holding  of  the 
appointee,  which  is  the  filling  of  the  vacancy  in  an  unexpired 
full  term. 

At  the  risk  of  some  repetition,  which  cannot  well  be 
avoided,  our  position  can  be  made  clearer  by  a  comparison 
of  the  status  and  tenure  of  office  of  judges  of  the  supreme 
and  county  courts  with  those  of  the  distiict  courts.  Pre- 
cisely the  same  provision  exists  in  amended  section  29  for 
filling  vacancies  in  the  office  of  supreme  and  county  judges 
as  for  district  judges,  and  the  appointee  in  such  case  holds 
for  the  same  time  and  under  the  same  conditions,  and  there 
is  the  same  absence  from  the  section  of  any  designation  of 
the  holding  of  judges  elected  as  successors  of  the  appointee. 
If,  however,  the  vacancy  in  the  one  case  is  completely  filled 
by  the  appointee  at  the  hands  of  the  governor,  the  same  re- 
sult follows  as  to  each  of  the  other  two. 

The  section  reads  that  vacancies  in  all  of  the  offices  shall 
be  filled  by  appointment.  But  relators  wish  to  confine  this 
language  to  the  one  office  of  district  judge,  but  say  that  it 
is  inapplicable  to  the  office  of  supreme  judge  or  county  judge 
because,  in  the  former  case,  of  another  provision  of  the  con- 
stitution, viz.  section  8  of  article  6,  which  provides  for  a 
classification  of  the  office  of  the  supreme  court  judges  so  that 
one  judge  shall  go  out  of  office  every  three  years,  and  in  the 
case  of  county  judges,  by  reason  of  section  22  of  article  6, 
which  provides  that  at  the  general  election  in  1877,  and 
every  three  years  thereafter,  there  shall  be  elected"  at  the 
general  election  a  county  judge,  except  as  otherwise  provided 
in  article  6;  which  sections,  relators  contend,  necessarily 
restrict  and  limit  this  particular  provision  of  amended  section 
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29  so  that  it  may  comply  with  said  sections  8  and  22,  and, 
amended  section  29  being  thus  limited,  these  two  sections 
will  thus  be  permitted  to  stand. 

We  think  this  is  true,  and  we  think  it  equally  true  that 
the  same  limitation  is  put  upon  this  same  provision  of  amended 
section  29  by  reason  of  that  part  of  section  15  which  requires 
that  the  terms  of  all  the  judges  of  the  district  court  elected 
in  the  several  districts  throughout  the  state  shall  expire  on 
die  same  day  ;  and  that  in  each  case,  if  amended  section  29 
is  to  be  taken  with  the  limitations  imposed  by  sections  8  and 
22,  so  that  the  fractional  or  unexpired  terms,  as  the  case  may 
be,  still  exist  in  the  case  of  supreme  and  county  judges,  so 
section  15  still  operates  and  has  that  effect  necessarily  upon 
the  term  of  office  of  a  district  judge,  which  by  section  12  is 
fixed  at  six  years. 

But,  say  relators,  while  we  concede  that,  were  it  not  for 
amended  section  29,  section  15  would  have  that  effect  upon 
original  section  12,  yet  as  sections  12, 14  and  29  have  been 
amended,  they  must  be  taken  as  the  latest  expressions  of  the 
will  of  the  people ;  and  if,  to  give  them  and  each  of  them  full 
effect,  some  of  the  provisions  of  the  constitution  as  originally 
adopted  must  yield,  then  such  construction  must  be  placed 
upon  them  by  this  court. 

We  concede  the  rule  of  construction  urged,  and  that,  if 
there  is  a  necessary  conflict  between  these  sections  as  amended 
and  section  15  of  the  constitution  as  originally  adopted,  the 
latter  must  yield.  There  are,  however,  other  rules  of  con- 
struction equally  as  binding,  one  of  which  is  that  each  pro- 
vision of  the  constitution,  both  original  and  amended,  should, 
if  possible,  be  so  construed  as  to  avoid  any  conflict  between 
the  different  parts  of  the  constitution.  Another  rale  is  that 
effect  must  be  given,  if  possible,  to  every  provision  and  every 
clause  and  all  of  the  language  of  a  constitution,  if  possibly 
this  can  be  doue.  If  harmony  can  be  preserved,  that  con- 
struction which  will  accomplish  that  result  is  to  be  pre- 
ferred to  that  construction  which  will  necessarily  bring 
conflict. 
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We  submit,  in  the  first  place,  that  if  amended  section  29 
destroys  fractional  or  unexpired  terms  in  the  office  of  a  dis- 
trict judge,  and  enables  all  who  are,  at  any  election,  elected 
en  such  office  to  bold  for  a  full  term  of  six  years,  such  a  re- 
sult is  accomplished  by  the  omission  of  the  words  "  unexpired 
term  "  in  the  amended  section.  If  the  effect  of  such  omis- 
sion, therefore,  thus  operates  as  to  the  office  of  a  district 
jiulge,  it  applies  equally  to  that  of  a  supreme  or  county  judge. 
If  the  presence  of  these  words  in  the  original  section  was 
what  made  fractional  and  full  terms  in  the  office  of  a  district 
judge,  so  their  presence  had  the  same  effect  as  to  the  office 
of  a  supreme  and  a  county  judge.  But  we  hold  that  these 
words  do  not,  in  either  case,  produce  the  result  contended 
for  by  relators.  As  heretofore  shown,  their  presence  in  the 
original  section  merely  recognized  a  condition  which  existed 
in  the  term  of  office  of  a  supreme  judge  by  reason  of  section 
8  of  article  6,  which  classified  the  judges  first  elected  into 
three  classes,  and  in  the  term  of  office  of  a  district  judge, 
which  exists  by  reason  of  section  15  limiting  section  12,  and 
tbeir  presence  in  original  section  29,  or  omission  in  the 
amended  section,  neither  in  the  one  case  creates,  nor  in  the 
other  destroys,  the  fact  of  the  existence  of  fractional  and 
full  terms,  which  fact  existed  independent  of  the  provisions 
of  either  the  original  or  amended  section. 

But  relators  concede  that  amended  section  29  does  not 
repeal  by  implication  either  section  8  or  section  22  of  article 
6 ;  and  we  hold  for  a  reason  equally  potent  that  it  does  not 
in  that  regard  affect,  or  by  implication  repeal,  section  15. 

In  the  case  of  an  appointee  to  a  vacancy  in  the  office  of 
supreme  or  county  judge,  he  holds  only  till  the  next  ensuing 
general  election.  At  that  election,  if  not  the  regular  election 
recurring  in  the  one  case  once  every  Dine  years,  and  in  the 
other  every  three  years,  the  one  elected  holds,  not  for  the 
full  period  of  nine  years  in  the  one  case  or  three  years  in  the 
other,  but  only  till  the  expiration  of  that  term  during  which 
the  vacancy  occurred.  If  the  vacancy,  however,  in  the  office 
of  a  district  judge  is  thus  filled,  the  relators  still  insist  that 
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the  one  elected  holds  for  the  full  period  of  six  years,  because, 
in  the  first  place,  the  vacancy  is  completely  filled  by  the  ap- 
pointee, and  no  part  of  an  unexpired  term  thereafter  remains ; 
and,  secondly,  because  section  12  absolutely  fixes  the  term  at 
six  years.  If  that  is  so  as  to  a  district  judge,  a  similar  re- 
sult must  follow  as  to  a  supreme  judge  and  county  judge,  in 
bo  far  as  the  provisions  of  amended  section  29  bear  upon 
this  question.  But  if  it  is  inapplicable  to  the  case  of  a  su- 
preme judge  or  county  judge,  it  is  so  by  reason  of  the  pro- 
visions of  sections  8  and  22 ;  and  the  same  result  may  also 
ensue  in  the  case  of  a  district  judge,  if  there  are  other  pro- 
visions of  the  constitution  applicable,  and  we  hold  that  sec- 
tion 15  does  necessarily  produce  such  a  result  as  applicable 
to  amended  section  12.  The  supreme  judges  cannot  retire 
one  every  three  years  unless  section  7  is  made  to  yield  to  or 
harmonize  with  section  8  (and  neither  section  8  nor  section 
22  has  ever  been  amended) ;  or,  to  be  more  accurate,  sections 
7  and  8  should  be  so  construed  that  there  may  not  be  any 
conflict  between  them.  The  terms  of  all  the  district  judges 
cannot  expire  on  the  same  day  unless  amended  section  12  is 
construed  in  harmony  and  in  connection  with  section  15,  so 
that  only  district  judges  elected  at  the  sexennial  election 
shall  hold  for  six  years,  and  those  elected  at  any  other  elec- 
tion hold  for  a  fractional  or  unexpired  term. 

If,  however,  we  concede  that  amended  section  29,  being 
later  in  time,  repeals  section  15  in  so  far  as  the  latter  pur- 
ports to  limit  the  full  term  of  six  years  provided  for  in 
amended  section  12,  so,  also,  does  it  repeal  sections  8  and  22 
in  so  far  as  concerns  the  requirement  in  the  former  section 
that  supreme  judges  shall  retire  one  every  three  years,  and 
in  the  latter  section  that  a  county  judge  shall  be  elected  once 
every  three  years ;  but  we  hold  that  neither  section  8,  22, 
nor  15  is  thus  repealed  by  implication.  These  four  sections 
of  article  6  can  be  made  to  harmonize,  and  neither  of  the 
other  three  can  be  said  to  be  repealed  by  implication  by 
amended  section  29. 

Repeals  by  implication  are  not  favored;  and  we  must  not 
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presume,  unless  the  language  imperatively  demands  it,  that 
the  people  intended  to  repeal  by  implication  these  important 
sections  of  article  6,  especially  when  all  the  sections  of  the 
Bame  article  may  at  the  same  session  of  the  legislature  be 
submitted  to  the  people  for  amendment,  and  the  people  could 
have  expressly  repealed  or  amended  these  other  three  sections 
of  this  article,  had  such  been  their  purpose,  at  the  same  time 
that  they  amended  section  29. 

It  is  as  rational  and  as  logical  thus  to  harmonize  amended 
sections  12  and  29  with  section  15  as  it  is  to  harmonize 
amended  section  29  and  section  7  with  sections  8  and  22.  If 
amended  section  29  conflicts  with  section  15,  it  certainly  does 
with  sections  8  and  22,  and  being  the  latest  in  time,  sections 
15,  8,  and  22  must  give  way  in  bo  far  as  they  are  inconsistent 
with  the  later  expression  of  the  will  of  the  people. 

But,  we  repeat  again,  relators  disavow  any  such  conten- 
tion as  to  such  an  effect  of  amended  section  29  upon  sections 
8  and  22,  and  we  hold  that  there  is  no  such  conflict  with 
section  15. 

Again,  the  relators  urge  with  much  earnestness  that  this 
court  should  not  put  upon  section  12  a  construction  that  will 
in  any  conceivable  case  be  a  limitation  of  the  term  of  office 
of  a  district  judge  therein  fixed  at  six  years,  even  though 
such  limitation  would  not  affect  the  length  of  the  term  when 
the  election  comes  at  the  regular  sexennial  election.  They 
strenuously  insist  that  no  construction  shall  be  made  that 
would  qualify  or  limit  this  clause,  "  whose  term  of  office  shall 
be  six  years,"  which,  they  assert,  is  the  strongest  in  the  whole 
group.  Just  why  it  is  the  strongest  we  are  not  told,  except 
the  mere  fact  of  the  assertion.  Possibly  it  is  the  strongest 
in  the  section ;  but  we  certainly  can  perceive  no  reason  why 
it  is  any  stronger  than  that  portion  of  section  15  which  de- 
clares that  the  terms  of  all  district  judges  elected  shall  expire 
on  the  same  day,  or  of  section  7  which  provides  that  the  term 
of  supreme  judges  shall  be  nine  years. 

But  while  we  are  asked  not  to  place  any  limitation  upon 
the  full  effect  of  these  words  in  amended  section  12  in  their 
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application  to  one  whenever  he  is  elected  by  the.  people,  we 
are  asked  ia  the  same  breath  to  hold  for  naught  and  entirely 
disregard  in  every  conceivable  case  the  words  which  are  found 
in  section  16  that  require  the  term  of  all  district  judges  to 
expire  on  the  same  day.  Evidently  we  are  thus  strongly 
admonished  because,  unless  section  15  shall  be  disregarded 
by  us  and  held  to  be  repealed  by  implication,  relators  appre- 
ciate the  fact  that  the  necessary  effect  of  such  words  will  be 
to  limit  the  term  of  office  of  district  judges  to  less  than  six 
years  whenever  the  election  comes  other  than  at  the  time  of 
the  regular  sexennial  election. 

But  giving  to  the  respective  arguments  equal  merit  as  ab- 
stract propositions,  it  is  the  duty  of  the  court  to  give  to  these 
different  sections  that  construction  which  will  most  nearly 
produce  that  harmony  and  uniformity  in  the  election  of  dis- 
trict judges  which  appears  throughout  article  6  to  have  been 
the  desire  of  the  framers  of  our  organic  act.  The  least  fric- 
tion will  ensue  by  holding  that  the  previsions  of  amended 
section  12  as  to  the  length  of  the  term  must  give  way  to, sec- 
tion 15  in  all  cases  where  the  election  of  a  distiict  judge  occurs 
at  any  other  election  than  at  the  one  or  ones  at  intervals  of 
six  years  beginning  with  the  first  general  election  in  this 
state  for  district  judges.  In  other  words,  after,  as  well  as 
before,  the  adoption  of  the  three  amended  sections  named,  the 
term  of  office  of  a  district  judge  is,  first,  for  the  full  term  of 
six  years,  whenever  he  is  elected  at  the  so-called  sexennial 
election,  and  thus  section  12  is  given  full  expression ;  second, 
when  he  is  elected  at  any  other  election  he  holds  only  till  the 
next  sexennial  election,  and  section  12  is  restricted  by  sec- 
tion 15. 

Ia  this  connection  we  deem  it  fitting  to  notice  one  argu- 
ment most  ably  and  skillfully  urged  upon  us  at  the  hearing. 
We  were  reminded  that  to  the  federal  courts  judges  are 
appointed  by  the  president  to  hold  for  life  or  during  good 
behavior.  In  many  of  the  older  states  at  first,  and  in  some 
of  them  still,  judges  are  appointed  by  the  governor  or  the 
legislature  with  the  like  tenure  of  office.     When  the  members 
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of  our  constitutional  convention  came  to  the  judiciary  article, 
two  methods  of  selecting  the  judges  confronted  them, — one 
by  election,  the  other  by  appointment.  We  must  suppose 
that  the  relative  merits  of  these  two  systems  were  thoroughly 
discussed  and  investigated  by  the  members  of  that  body,  and 
while  they  were  mindful  of,  and  fully  impressed  with,  the 
advantages  which  many  of  our  statesmen  and  publicists  think 
are  in  favor  of  the  method  by  appointment,  still,  for  reasons 
which  were  deemed  satisfactory  at  the  time  to  those  upon 
whom  rested  the  duty  to  select,  there  was  adopted  into  our 
constitution  the  method  of  selecting  judges  by  the  vote  of 
the  people. 

When  this  method  was  adopted  and  the  other  rejected, 
some  of  the  advantages  which  attended  long  terms  secured 
by  appointment  were  preserved  by  inserting  in  the  constitu- 
tion provisions  for  a  reasonably  long  term  of  office,  and  this 
notion,  we  are  told,  doubtless  actuated  the  framers  of  our 
constitution,  as  appears  from  their  address  to  the  people : 

"  Experience  having  shown  frequent  changes  of  the  judi- 
ciary to  be  unwise  and  detrimental  to  the  public  interests, 
long  terms  are  prescribed  for  the  judges  of  these  courts. 
The  judges  of  the  district  courts  will  be  elected  for  six,  and 
those  of  the  supreme  court  for  nine  years ;  and  after  the  first 
election  they  may  be  elected  on  a  different  day  from  that  on 
which  an  election  is  held  for  any  other  purpose,  thus  taking 
judicial  elections  out  of  the  arena  of  party  politics." 

(It  will  be  observed  that  this  address  refers  to  six  years 
for  district  judges  and  nine  years  for  supreme  judges ;  and 
while  the  discussion  would  be  more  appropriate  elsewhere 
in  this  opinion,  the  insertion  of  this  extract  here  gives  us 
the  opportunity  to  reply  to  the  argument  of  relators  that 
when  the  address  speaks  of  the  term  of  district  judges  as  six 
years  this  is  an  additional  reason  for  supposing  that  it  was 
intended  to  apply  to  a  district  judge  whenever  elected. 
The  address,  however,  speaks  of  the  term  of  a  judge  of  the 
supreme  court  as  nine  years,  but  even  relators  would  con- 
cede that  this  language  cannot  be  taken  to  support  the  eon- 
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tention  that  in  every  case  where  a  supreme  judge  is  elected 
he  holds  for  nine  years.) 

We  realize  the  potency  of  this  argument  as  to  the  duty  of 
courts  to  execute  the  intention  of  the  people  in  adopting  » 
constitution,  and  recognize  that  in  case  of  serious  doubt  ex- 
trinsic aids  of  different  kinds — the  condition  of  affairs  exist- 
ing at  the  time  of  the  adoption  of  the  constitution,  the 
practice  theretofore  prevailing,  and  even  arbitrary  rules — 
may  be  resorted  to  in  construing  a  constitution ;  but  where 
on  consideration  of  the  language  of  the  various  parts  of  the 
instrument  the  interpretation  is  plain  or  the  construction 
imperative,  we  must  exclude  all  such  extrinsic  aids,  even 
though  in  a  given  case  the  construction  may  be  in  some  re- 
spects different  from  what  we  believe  may  have  been  the 
intention  of  the  people  in  adopting  it. 

But  we  do  not  have  to  go  to  any  such  length  in  this  case. 
We  must  suppose,  if  the  intention  of  the  people  was  to  in- 
terfere with  the  harmony  and  uniformity  in  the  election  of 
district  judges,  which  even  a  casual  reading  of  article  6  re- 
veals must  have  actuated  them,  that  such  intention  would 
have  been  clearly  manifested  by  language  unambiguous  and 
explicit,  and  that  they  would  not  deliberately  have  destroyed 
such  harmony  and  uniformity  which  'they  had  evidently  been 
at  such  pains  to  create,  by  providing  that  a  district  judge 
whenever  elected  should  hold  for  a  term  of  six  years,  when, 
if  so  holding,  it  is  impossible  for  any  effect  to  be  given  to 
the  provisions  of  section  15.  They  certainly  would  not  have 
left  to  doubtful  inference  so  important  a  manifestation  of 
that  intention,  and  we  cannot  believe  that  any  such  effect, 
in  any  case,  should  be  given  to  any  provision  of  amended 
section  29  in  the  absence  of  a  clause  coupled  therewith  con- 
taining an  express  repeal  of  that  portion  of  section  15  in 
question.  We  are  not  concerned  with  the  wisdom  of  this 
desire  for  uniformity,  nor  with  its  alleged  unimportance  as 
compared  with  the  advantages  of  a  reasonably  long  term  of 
office.  The  intention  is  present  in  the  constitution,  and  we 
must  respect  it  and  carry  it  out,  if  possible. 
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IV.  Thus  fat  we  have  endeavored  to  answer  the  arguments 
of  relators*  counsel  by  the  application  of  those  sound  and 
wholesome  canons  of  constitutional  construction  recognized 
by  many  respectable  courts  and  many  leading  text  writers  to 
show  that  the  construction  which  they  ask  us  to  place  upon 
these  sections  of  the  constitution  which,  they  claim,  apply 
to  the  facts  of  this  case,  cannot  be  recognized  by  this  court 
The  many  authorities  from  People  v.  Green,  2  Wend.  266, 
down  to  the  latest  case  cited  upon  the  main  question  in- 
volved we  do  not  wish  to  question,  or  intimate  that  they  are 
not  good  law  under  the  facte  of  those  cases,  and  in  the  states 
where  they  arose.  They  may  be  disposed  of  not  summarily, 
but  briefly,  by  stating  that  they  hold  that  where  a  term  of 
an  elective  office  is  fixed  by  the  constitution  of  a  state  at  a 
certain  period,  and  no  beginning  or  ending  of  the  term  is 
established  by  the  constitution,  and  where  there  is  no  other 
clause  in  the  constitution  providing  to  the  contrary,  aud  no 
authority  exists  in  the  legislature  for  so  fixing  the  beginning 
or  ending  of  the  term,  or  where  such  authority  does  rest  in 
the  legislature,  and  the  legislature  has  not  exercised  it, 
then,  whenever  there  is  an  election  to  that  office,  the  incum- 
bent holds  for  the  full  term  of  that  office,  whether  he  is 
elected  to  fill  a  vacancy  or  otherwise.  In  no  case  brought 
to  our  attention,  except  in  Mississippi  and  Virginia,  does 
there  exist  in  the  constitution  of  any  state  a  provision  the 
same  as,  or  even  similar  to,  the  clause  in  section  15  of  article 
6  of  our  constitution,  which  we  have  mentioned,  and  there 
the  decisions  are  in  harmony  with  our  conclusion  here. 

So  that,  without  reviewing  those  cases,  and  thereby  pro- 
longing this  opinion,  already  too  long,  and  with  full  recog- 
nition of  such  cases  as  declare  a  doctrine  different  from  that 
which  we  announce  in  this  case,  and  conceding  their  appli- 
cability in  the  states  and  under  the  constitutions  where  they 
were  promulgated,  at  the  same  time  we  insist  that  they  can- 
not be  recognized  as  authority  in  this  state  for  the  reason 
that  our  own  constitution  must  be  our  guide,  and  it  essen- 


y,  Google 


18!J,>. ]  People  ex  eel.  v.  Le  Fevue.  211 

tially  differs  from  the  constitutional  provisions  construed  in 
the  cases  cited. 

V.  But  in  addition  to  what  we  have  already  said,  there  re- 
mains to  be  considered  last,  but  of  great  importance,  what 
was  referred  to  in  the  beginning  of  this  opinion.  This  court, 
in  the  case  In  re  Election  of  District  Judges,  11  Colo.  877, 
iu  principle  has  passed  upon  the  very  question  at  issue  here. 
We  are  not  unmindful  of  the  rule  that  the  maxim  ttare 
deeitit  is  applicable  in  its  fullest  sense  only  where  property 
rights  are  involved.  The  doctrine,  however,  applies  to  con- 
stitutions as  well  as  to  statutory  law,  or  to  any  other  kind 
of  law.  The  only  question  is  as  to  what  extent  in  a  given 
case  shall  the  doctrine  be  allowed  to  prevail  ?  The  follow- 
ing from  Thompson  on  Negligence,  vol.  2,  p.  1005,  substan- 
tially accords  witli  our  view  of  the  rule: 

Iu  the  case  of  Schvltz  v.  Pacific  R.  R.  Co.,  36  Mo.  18, 
the  court  gave  to  the  statute  of  that  state  a  construction 
different  from  what  it  had  theretofore  received  from  the 
same  court,  and  Judge  Thompson,  commenting  on  this,  says : 

**  Perhaps  on  a  question  of  this  kind  a  law  writer  ought 
not  to  say  anything.  We  feel  constrained,  however,  to  ex- 
press the  opinion,  notwithstanding  the  deference  which  is 
doe  to  the  learned  and  accomplished  judge  who  delivered 
the  opinion  in  the  Schultz  Gate,  that  when  the  question  was 
before  the  court  for  the  first  time,  a  contrary  conclusion 
from  that  arrived  at  would  have  been  more  in  conformity 
with  the  rule  of  statutory  construction  that  the  legislature 
will  not  be  held  to  intend  a  repeal  of  the  settled  rules  of  the 
common  law,  unless  the  language  employed  by  it  clearly 
imports  such  an  intention.  But  a  rule  of  construction  which 
certainly  did  not  do  violence  to  the  terms  of  the  statute  hav- 
ing been  agreed  upon  by  a  unanimous  bench,  and  acquiesced 
iu  by  successive  legislatures  for  eleven  years,  its  abrogation 
by  the  judicial  bench,  by  a  decision  which  necessarily  had 
the  effect  of  a  retroactive  law,  operating  upon  all  pending 
suits  and  upon  all  existing  injuries,  was  an  indefensible  vio- 
lation of  the  rule  of  stare  decisit.  We  think  that  the  coh- 
Vol.  XXI— 16 
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eluding  observation  in  the  dissenting  opinion  of  Henry,  J, 
should  have  had  sufficient  weight  to  restrain  the  action  taken 
by  the  majority  of  the  court :  '  While  that  decision  (referring 
to  the  Sckvitz  Cote)  strictly  was  not  made  a  rule  of  property, 
yet  the  doctrine  of  that  case  has  so  long  prevailed  as  to  be- 
.  corae  a  recognized  law  of  the  land ;  and  if  it  work  any  injus- 
tice, or  contravene  public  policy,  it  is  better  for  the  legislature 
to  remedy  an  evil  by  amending  or  repealing  the  law,  than 
for  this  court  to  do  it  by  judicial  construction.' "  2  Thomp- 
son on  Negligence,  p.  1005. 

While  the  decision  iu  the  11  Colorado  is  not  as  binding 
upon  this  court  as  it  might  be  if  thereby  a  law  or  rule  of 
property  had  been  established,  yet  it  has  been  the  unques- 
tioned law  of  this  state  now  for  more  than  seven  years.  It 
is  well  considered,  well  conceived,  concise,  and  based  upon 
reason.  Aside  from  this,  district  judges  have  been  elected 
and  have  gone  out  of  office  according  to  its  holding.  The 
people  in  their  party  conventions  have  yielded  to  it  their 
obedience.  The  executive  and  legislative  departments  of  the 
government  have  followed  it,  and  calls  for  elections  have  re- 
peatedly since  that  time  been  made  to  comply  with  its  rule, 
The  relators  themselves  have  acquired  whatever  rights  they 
may  have  to  this  office  long  since  this  decision  was  announced, 
an'd,  as  evidenced  by  the  manner  in  which  they  entered  upon 
the  discharge  of  the  duties  of  their  office  as  soon  after  their 
elections  as  they  could  conveniently  qualify,  have  indicated, 
and  by  their  retiring  from  office  and  submitting  to  an  elec- 
tion before  the  expiration  of  six  years  from  the  time  of  their 
election,  again  have  recognized  its  controlling  authority. 

To  be  sure,  relators  are  probably  not  technically,  or  other- 
wise, estopped  to  question  the  soundness  of  this  decision,  if 
it  is  wrong,  but  such  recognition  by  them  is  one,  among  many 
other  circumstances,  to  show  that  all  classes  of  our  people 
have  given  their  assent  to  this  case. 

Before,  as  well  as  since,  this  decision  was  announced,  the 
legislative  and  executive  departments  of  the  government 
have  recognized  that  the  rule  which  it  announced  was  the 
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proper  one  to  give  to  the  constitutional  provisions  in  ques- 
tion, and  every  act  of  the  legislature  which  has  come  under 
our  observation  bearing  in  any  way  upon  this  question 
has  been  passed  upon  the  assumption  that  the  rule  thereby 
established  was  the  correct  one.  At  the  first  session  the 
general  assembly  (sec.  933,  Laws  of  1877)  enacted  that  a  dis- 
trict judge  should  be  elected  in  each  judicial  district  at  the 
general  election  in  1882,  and  every  sixth  year  thereafter, 
and  there  could  be  no  more  expressive  recognition  of  frac- 
tional and  full  terms  in  the  office  than  tins,  when  considered 
with  section  15.  In  these  acts  which  created  the  offices  to 
which  relators  were  elected,  the  governor  was  to  appoint 
"  as  in  case  of  vacancy,"  clearly  indicating  the  notion  the  leg- 
islature had  of  the  term  which  the  appointee  was  to  hold. 
The  same  intention  is  also  apparent  in  sections  935,  936  and 
938  of  the  General  Laws  of  1877. 

Constructions  of  .the  constitution  by  the  legislative  and 
executive  departments  of  government,  particularly  by  the 
legislature,  and  when  made  contemporaneously  with  the  adop- 
tion of  the  constitution  or  soon  thereafter,  weigh  strongly 
with  the  courts.  Of  course,  we  know  that  the  construction 
of  the  constitution  by  all  the  people  and  by  every  other  de- 
partment of  the  government  is  not  absolutely  controlling 
with  the  courts ;  it  is  only  the  construction  which  the  latter 
themselves  declare  that  ultimately  prevails  and  is  decisive; 
but  all  these  constructions  made  by  members  of  these  co- 
ordinnte  departments  of  government,  acting  under  oath 
and  from  the  desire,  as  we  must  assume,  to  do  their  duty, 
are  persuasive  reasons  aud  do  have  weight  with  the  courts, 
in  reaching  their  conclusions,  greater  or  less,  depending 
upon  the  circumstances  of  the  particular  case. 

For  the  reasons  given  above,  we  have  no  hesitation  in  de- 
claring that  the  respondents  are  entitled  to  the  office  of  dis- 
trict judges  in  the  second  judicial  district  of  this  state ;  and 
in  accordance  with  such  conclusion  the  proceeding  insti- 
tuted by  the  relators  is  dismissed  at  their  costs. 

Mb.  Justice  Goddard  dissents. 
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The  Empire  Land  and  Canal  Company  v.  The  Board 
of  Codnty  Commissioners  op  Rio  Grande  Coun- 
ty et  AL. 

1,  Demurrer. 

Ad  objection  that  there  is  a  misjoinder  of  parties  defendant  cannot  be 
raised  by  a  joint  demurrer  by  all  the  defendants. 

2.  Constitutional  Law — Exemption  fbom  Taxation— IaHiOATiNa 

Ditches. 
The  provision  of  the  constitution  contained  in  section  S,  article  10  there- 
of, was  adopted  to  relieve  from  separate  taxation  onlj  those  canals 
which  are  exclusively  used  for  irrigating  lands  owned  by  those  who 
own  the  canal  in  whole  or  in  part. 

8.    PLEADINGS— CONSTRUCTION  THEREOF. 

By  fair  construction  of  the  allegations  of  the  complaint  in  this  action, 
it  appears  that  the  various  individuals  to  whom  the  plaintiff  cor- 
poration has  sold  water  rights  have  become  shareholders  in  the 
corporation  and  have  acquired  an  interest  in  Its  canal. 

4  Watbe  Rights — Interest  in  Cakai- 

The  rule  settled  in  Wyatt  v.  The  Larimer  and  Weld  Irrigation  Co.,  18 
Colo.  208,  relating  to  the  Interest  of  the  holder  of  a  water  right  in 
the  ditch  itself,  is  reaffirmed. 

S.  Irrigating  Ditch — Exemption  from  Taxation. 

If  the  exclusive  use  of  a  canal  is  to  Irrigate  lands  of  the  corporation  and 
its  shareholders,  it  is  exempt  from  separate  taxation.  If  the  canal 
Is  owned  by  the  corporation  and  individuals,  and  is  exclusively  used 
to  irrigate  their  lands,  it  is  also  exempt 

Error  to  the  Court  of  Appeal*. 

This  is  an  action  brought  in  the  district  court  of  Rio 
Grande  county  by  the  plaintiff  in  error  against  the  treasurer 
and  board  of  county  commissioners  of  Rio  Grande  county  to 
restrain  the  treasurer  from  proceeding  to  collect  an  alleged 
illegal  tax  assessed  and  levied  against  the  Empire  Canal,  the 
property  of  plaintiff  in  error,  and  to  obtain  an  order  requir- 
ing the  board  to  cancel  the  tax  so  imposed. 

The  complaint  alleges  that  the  plaintiff  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Colorado,  and  that  it  is  the  owner  of  the 
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Empire  Canal,  part  of  which  is  situate  in  Rio  Grande  county. 
The  third  paragraph  of  the  complaint  is  inserted  in  full,  so 
that  it  may  clearly  appear  upon  what  ground  the  plaintiff 
claims  that  the  tax  is  illegal : 

"  That,  plaintiff  is  the  owner  of  many  thousands  of  acres 
of  lands  Lying  under  said  canal,  and  capable  of  being  and 
intended  to  be  irrigated  therefrom,  and  many  thousands  of 
acres  of  which  are  being  irrigated  from  the  said  canal,  and 
which  lands  have  no  other  source  of  irrigation ;  that  said 
canal  is  not  used  for  the  irrigation  of  any  other  lands  than 
the  lands  owned  and  held  by  plaintiff,  as  aforesaid,  except 
for  the  irrigation  of  lands  owned  and  held  by  parties  who 
became  individual  members  of  this  plaintiff  corporation  by 
virtue  of  purchasing  an  interest  in  said  canal,  which  interest 
so  purchased  is  always  evidenced  by  a  deed  of  conveyance 
by  which  one  or  more  shares  of  water  rights  in  said  canal 
are  by  this  plaintiff  conveyed  to  the  purchaser,  or  by  a  con- 
tract for  a  deed  of  one  or  more  shares  of  water  rights  a* 
aforesaid,  the  contract  being  entered  into  between  plaintiff 
and  such  purchaser,  when  such  shares  or  water  rights  shall 
not  be  folly  paid  for  at  the  time  of  the  making  of  the  con- 
tract, and  such  deed  being  made  by  plaintiff  to.  said  pur- 
chaser at  the  date  and  time  of  full  payment  for  such  shares 
and  water  rights  as  are  so  purchased;  the  said  contract  and 
the  said  deed  invariably  providing  that  the  purchaser  thereof 
shall  use  the  water  to  which  he  shall  become  entitled  by 
reason  of  purchasing  such  interest  in  said  canal,  on  lands 
therein  described  and  to  be  relocated  by  such  purchaser  only 
upon  other  lands  owned  or  controlled  by  said  purchaser ; 
that  each  share  or  water  right  above  mentioned  and  referred 
to  represents  1.44  cubic  feet  per  second  of  time,  and  by  the 
purchase  and  ownership  thereof  becomes  a  member  of  plain- 
tiff corporation  and  is  assessed  for  the  maintenance  of  said 
canal  as  a  shareholder  thereof,  and  is  thereby  entitled  to 
vote  and  have  a  voice  in  the  management  of  plaintiff  com- 
pany ;  and  under  the  terms  of  such  contract  and  deed  as 
aforesaid,  when  plaintiff  shall  have  sold  and  shall  have  out- 
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standing  and  in  force  a  number  of  water  rights,  by  contract 
or  deed,  or  by  both  such  contract  and  deed,  equal  to  the 
estimated  capacity  of  said  canal  to  furnish  water,  and  two 
fifths  of  the  contract  price  for  the  same  shall  have  been  paid, 
then  the  holder  or  holders  of  such  con ti-acts  and  deeds  for 
water  rights  shall  have  a  voice  and  vote  in  the  management 
of  the  affairs  of  said  company's  canal,  proportioned  to  the 
interest  which  said  purchaser's  contract  or  deed  bears  to  the 
entire  number  of  contracts  and  deeds  outstanding.  And 
when  two  thirds  of  all  such  outstanding  rights  have  been 
fully  paid  for  according  to  the  terms  of  the  several  contracts 
entered  into  or  deeds  made,  then  the  title  to  said  canal  shall 
pass  to  the  owners  or  holders  of  contracts  or  deeds  for  snch 
water  rights  at  the  time  and  on  the  plan  following,  namely, 
within  sixty  days  thereafter,  at  such  time  as  may  be  fixed  by 
the  board  of  directors  of  this  plaintiff,  said  board  of  directors 
shall  hold  a  meeting  for  the  purpose,  and  thereat  designate 
five  persons,  who  are  at  that  time  owners  of  water  rights 
under  said  canal,  to  be  the  incorporators  of  a  new  company, 
to  be  incorporated  under  the  laws  of  the  state  of  Colorado, 
and  which  said  five  persons,  within  thirty  days  thereafter, 
shall  subscribe  to  articles  incorporating  a  new  stock  com- 
pany, under  a  new  name,  and  said  five  persons  shall  be  the 
directors  for  the  first  year,  and  immediately  following  the 
signing  and  filing  of  the  articles  of  incorporation,  the  direc- 
tors thereof  shall  organize,  make  by-laws,  procure  a  seal,  and 
otherwise  proceed  as  the  law  directs ;  and  at  said  time  they 
shall  issue  of  the  capital  stock  of  the  new  company,  fully 
paid,  to  the  owners  of  said  water  rights,  such  a  proportion 
of  the  whole  of  said  stock  as  the  water  rights  each  owner 
thereof  has  will  bear  to  the  whole  amount  of  water  rights 
sold  as  aforesaid.  And  when  water  rights  shall  have  been 
fully  paid  as  aforesaid,  and  said  five  persons  shall  have  been 
named  as  aforesaid,  aud  notified  in  writing  of  that  fact,  and 
that  said  water  rights  had  been  fully  paid  as  aforesaid,  the 
said  new  company,  and  the  stockholders  thereof,  shall  there- 
after be  the  owners  and  in  control  of  the  said  canal,  and  the 
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water  of  the  same ;  and  said  canal  and  ita  lateral  ditches  are 
not  used  for  the  irrigation  of  any  other  lands  than  those 
owned  and  held  by  the  plaintiff  company,  or  individual  mem- 
bers thereof,  as  above  mentioned  and  referred  to,  and  has 
never  been  otherwise  used  at  any  of  the  dates  and  times  in 
this  complaint  mentioned,  nor  at  all ;  that  a  very  large  pro- 
portion of  the  shares  of  water  rights  of  said  canal  have  been 
sold,  and  plaintiff  is  proceeding  to  sell  the  remainder  thereof 
at  a  rapid  rate." 

In  all  other  respects  the  complaint  sets  forth  facts  which 
entitle  the  plaintiff  to  the  relief  prayed  for  against  the  treas- 
urer. 

Mr.  J.  P.  Beockway,  Messrs.  Teller,  Orahood  & 
Morgan  and  Mr.  J.  W.  McCkeery,  for  plaintiff  in  error. 

Mr.  G.  P.  Wilson,  Mr.  C  M.  Corlett,  Mr.  Ira  J. 
Bloohfield  and  Messrs.  Robinson  &  Love,  for  defendants 
in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

To  this  complaint  in  the  district  court  a  demurrer  was  in- 
terposed upon  two  grounds,  which  are  urged  here:  First, 
that  there  is  a  misjoinder  of  parties  defendant ;  and,  second, 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  is  a  joint  demurrer  of 
the  two  defendants,  but,  in  order  to  entitle  such  one  as  is 
improperly  joined  as  a  defendant  (if  there  is  any  such  mis- 
joinder) to  raise  this  question,  a  separate  demurrer  should 
have  been  filed  by  him  who  is  improperly  joined.  As  this 
objection  cannot  be  raised  by  a  joint  demurrer,  the  only 
question  is  upon  the  second  ground.  The  district  court 
sustained  the  demurrer,  and  upon  appeal  to  the  court  of 
appeals  the  judgment  was  affirmed,  and  from  the  latter  judg- 
ment the  plaintiff  has  brought  the  case  by  writ  of  error  to 
this  court. 
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The  tax  is  claimed  to  be  illegal  because  the  property  upon 
which  it  was  assessed  and  levied  is  exempt  from  taxation 
under  section  3  of  article  10  of  the  constitution,  which  is  as 
follows :  "  Ditches,  canals  and  flumes  owned  and  used  by 
individuals  or  corporations  for  irrigating  lands  owned  by 
such  individuals  or  corporations,  or  the  individual  members 
thereof,  shall  not  be  separately  taxed  so  long  as  they  shall 
be  owned  and  used  exclusively  for  such  purpose." 

By  this  provision  of  the  constitution,  ditches,  canals  and 
flumes  may  be  divided  into  three  general  classes:  (1)  Those 
owned  by  one  or  more  individuals,  and  exclusively  used  for 
irrigating  the  lands  of  said  individuals,  or  the  lands  of  any  of 
them;  (2)  those  owned  by  a  corporation,  and  exclusively 
used  for  irrigating  lands  belonging  to  the  corporation  and 
lands  belonging  to  shareholders  of  the  corporation ;  or  lands 
of  the  corporation  or  the  shareholders,  or  any  thereof; 
(3)  those  owned  in  part  by  a  corporation  and  partly  by  in- 
dividuals, and  exclusively  used  for  irrigating  lands  belong- 
ing to  the  corporation  and  to  said  individual  owners,  or  the 
lands  of  the  corporation  or  said  individuals,  or  any  thereof. 

While  the  complaint  avers  that  the  plaintiff  corporation 
is  the  owner  of  the  Empire  Canal,  there  is  nothing,  except 
by  way  of  inference,  to  show  for  what  purpose  such  corpo- 
ration was  organized.  But  a  fair  construction  of  the  plead- 
ing is  that  the  principal  purpose  was  to  sell  for  profit  lands 
owned  by  the  corporation,  and  as  incident  thereto,  and  to 
facilitate  the  same,  to  build  a  canal  and  to  sell  with  the 
lands  water  rights  to  irrigate  the  same. 

That  such  canal  may  be  exempt  from  separate  taxation — 
that  is,  exempt  from  taxation  separate  from  taxation  of 
the  lands  irrigated  by  such  canal — depends  upon  the  use  to 
which  it  is  devoted.  It  is  contended  by  plaintiff  in  error, 
fir*t,  that  the  word  "  exclusively  "  in  the  constitutional  pro- 
vision relates  not  to  the  persons  or  corporations  who,  as 
owners,  make  use  of  the  canal,  but  to  the  character  or  na- 
ture of  that  use ;  that  if  the  canal  is  exclusively  used  for  the 
purpose  of  irrigating  lands,  the  canal  is  exempt  from  taxa- 
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tion,  whether  the  lands  belong  to  the  owners  of  the  canal, 
or  to  others. 

Bat  this  language  will  bear  no  such  forced  interpretation. 
In  the  absence  of  this  provision,  all  canals,  irrespective  of 
the  use  made  of  them,  would  be  subject  to  separate  taxation. 
Taxation  is  the  rule;  exemption  from  taxation  the  excep- 
tion. This  provision  was  adopted  to  relieve  from  separate 
taxation  only  those  canals  which  are  exclusively  used  for 
irrigating  the  lands  owned  by  those  who  own  the  canals 
either  in  whole  or  in  part.  Tf  it  exempts  all  canals  so  long 
as  they  are  exclusively  used  for  irrigation,  then  practically 
no  canals  can  be  taxed,  and  the  provision  is  meaningless. 

Upon  the  theory  that  the  exemption  applies  only  to  canals 
exclusively  used  to  irrigate  lands  of  their  owners,  plaintiff 
in  error  contends,  second,  that  the  complaint  shows  that  the 
canal  is  exclusively  used  to  irrigate  (a)  only  the  lands  of  the 
plaintiff  corporation  and  the  lands  of  the  individual  mem- 
bers thereof,  or  (6)  lands  owned  by  the  corporation  and  by 
the  individuals  which  together  own  the  canal. 

This  must  be  determined  from  the  complaint  alone.  The 
rule  is  fundamental,  not  now  announced  as  something  new, 
that  for  the  purposes  of  a  demurrer  the  truthfulness  of  the 
allegations  of  the  pleadings  thus  objected  to  is  admitted. 
Bu(  a  reference  is  here  made  to  the  doctrine  because  argu- 
ments have  been  urged  in  support  of  a  supposed  case  not 
made  by  this  complaint,  and  onr  opinion  has  been  asked,  ap- 
parently with  the  expectation  that  it  would  be  given,  upon 
important  questions  that  are  not  now  before  us.  If  the 
facts  pertaining  to  the  Empire  Canal  and  the  use  that  has 
been  made  of  it  are  not  as  set  forth  in  the  complaint,  the 
proper  way  to  present  the  true  or  different  state  of  facts,  or 
to  complete  the  partial  statement  contained  in  the  complaint, 
is  by  way  of  answer,  not  by  demurrer. 

Our  decision,  then,  is  predicated  upon  the  issues,  and  those 
alone,  which  are  presented  by  the  pleadings. 

This  canal  is  exempt  from  taxation  upon  either  or  both  of 
two  grounds.     A  fair  construction  of  the  allegations  of  the 
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complaint  is  that  the  various  individuals  to  whom  the  plain- 
tiff corporation  has  sold  water  rights  from  time  to  time  there- 
by became  shareholders  of  the  plaintiff  corporation,  and  are 
entitled  to  a  vote  and  voice  in  the  management  and  affairs 
of  the  company. 

It  also  appears  from  the  allegations  of  the  complaint  that 
by  these  contracts  of  purchase  the  grantees  of  water  rights 
have  acquired  an  interest  in  the  canal  itself,  and  that  the 
complete  ownership  of  the  canal  is  vested  in  the  plaintiff  cor- 
poration and  its  individual  grantees,  so  that  the  canal  has 
always  been  exclusively  devoted  to  one,  or  both,  of  two  uses, 
viz.,  firtt,  for  irrigating  lands  owned  by  the  plaintiff  corpora- 
tion and  lands  owned  by  its  individual  shareholders ;  tecond, 
for  irrigating  lands  owned  by  the  plaintiff  corporation  and  by 
individuals  who,  by  their  contract  with  the  plaintiff  for  the 
purchase  of  water  rights,  have  secured  a  partial  ownership  in 
said  canal,  which  canal  was  and  now  is  owned  by  the  plain- 
tiff corporation  and  by  said  individual  grantees. 

The  radical  difference  between  these  conclusions  and  those 
reached  by  the  court  of  appeals  in  1  Colo.  App.  210,  springs 
from  the  construction  given  to  the  averments  of  the  pleading, 
and  not,  of  necessity,  from  the  opinions  entertained  by  the  two 
courts  with  respect  to  the  lights  of  the  owners  of  lands  who 
bold  rights  to  water  carried  by  the  canal ;  but  in  view  of  the 
variance  between  the  courts  on  this  question  as  shown  in 
Wyatt  v.  The  Larimer  $  Weld  Irrigation,  Co.,  18  Colo.  298, 
which  was  decided  long  after  the  judgment  in  the  present 
suit,  some  reference  ought  perhaps  to  be  made  to  one  para- 
graph of  the  opinion  rendered  by  the  other  court.  It  is  said 
therein:  "The  right  to  demand  water  from  the  ditch,  and 
have  a  given  quantity  per  second  delivered  from  the  ditch  to 
the  consumer,  carries  with  it  no  property  interest  in  the  ditch 
itself.  It  is  at  most  but  a  contract  sounding  in  damages  in 
case  of  nonperformance  on  the  part  of  the  corporation." 

We  do  not  regard  the  suggestions  of  fact  as  supported  by 
the  complaint,  and  as  a  declaration  of  law,  as  to  the  nature 
of  this  class  of  water  rights,  we  would  be  compelled,  in  a 
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proper  case,  to  hold  it  erroneous  and  at  variance  with  the 
rale  that  was  settled  in  the  Wyatt  Vase,  tupra. 

Therefore,  if  the  exclusive  use  is  to  irrigate  lands  of  the 
corporation  and  its  shareholders,  the  canal  cornea  within  the 
ecope  of  the  second  general  class  above  mentioned.  If  the 
canal  is  owned  by  the  corporation  and  individuals,  and  is  ex- 
clusively used  to  irrigate  only  their  lands,  then  it  comes 
within  the  third  general  class  above  mentioned. 

No  question  is  raised  by  the  defendant  of  any  indefinite- 
ness  or  uncertainty  in  the  complaint  as  to  which  of  the  fore- 
going classes  this  canal  belongs,  nor  is  there  any  objection 
that  two  causes  of  action  have  not  been  separately  stated  in 
the  complaint. 

To  this  is  applicable  the  observation,  in  the  first  part  of 
this  opinion,  that  only  such  questions  as  are  fairly  presented 
by  the  complaint  and  the  general  demurrer  are  before  us  for 
determination. 

It  follows  that  the  demurrer  to  the  complaint  should  have 
been  overruled.  The  judgment,  therefore,  of  the  court  of 
appeals  is  reversed,  with  directions  to  reverse  the  judgment 
of  the  district  court  of  Rio  Grande  county,  and  remand  the 
cause  to  that  court  for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed. 


W  ail 

so     s] 


The  People,  etc.,  ex  rel.  Smith,  Relator,  v.  The      f'.f&J 
District  Court  of  the  Second  Judicial  District, 
etc.,  ahd  Palmer,  Judge,  Respondents. 

1.  PnoiriBiTios. 

TbB  writ  of  prohibition  Is  not  a  writ  of  right,  bat  Its  allowance  rests  in 
the  sound  discretion  of  the  court. 

t  Sake. 

The  only  Inquiry  permitted  upon  an  application  for  a  writ  of  prohibition 
la  as  to  whether  the  Inferior  judicial  tribunal  is  exercising  a  juris- 
diction It  does  not  possess,  or,  having  jurisdiction  over  the  subject- 
matter  and  the  parties,  has  exceeded  its  legitimate  powers. 
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3.  Statttoby  Const  aucnoir— Almost— CosTBMpr. 

The  statute  authorizing  the  issuance  of  an  execution  for  the  collection 
of  alimony  was  not  intended  to  deprive  the  court  of  its  power  to 
punish  a  failure  to  comply  with  its  order,  by  nay  of  contempt. 

4.  Alimony — Counsel  Fees — Settlement. 

Parties  to  a  divorce  action  in  which  the  defendant  has  been  ordered  to 
pay  certain  counsel  fees  cannot,  by  reconciliation  or  settlement  of 
the  suit,  defeat  the  claim  of  counsel, 

5.  Prohibition — Remedy  by  Appeal. 

A  petitioner  who  had  a  remedy  by  appeal,  which,  but  for  his  neglect  in 
availing  himself  thereof,  would  have  been  efficacious,  Is  not  entitled 
to  a  writ  of  prohibition. 

Original  Proceeding. 

Petition  for  writ  of  prohibition. 

In  the  district  court  of  Arapahoe  county,  Mary  Smith 
instituted  a  suit  for  divorce  against  the  relator,  Hugh  Smith. 
After  filing  the  complaint  she  filed  an  application  for  tempo- 
rary nlimony  and  counsel  fees.  Due  notice  of  the  application 
was  given  to  the  defendant.  The  parties  appeared  before 
the  court,  a  hearing  was  had,  and  on  the  5th  day  of  February, 
1895,  the  court,  inter  alia,  ordered  the  defendant  (who  is  the 
relator  here)  to  pay  to  the  plaintiff,  for  temporary  support 
and  maintenance,  sixty  dollars  on  or  before  February  1, 1895, 
and  the  sum  of  sixty  dollars  per  month  on  the  first  day  of 
each  month  thereafter  during  the  pendency  of  the  action,  and 
to  "pay  to  Robert  W.  Bonynge,  on  or  before  the  19th  day 
of  February,  1895,  the  sum  of  two  hundred  dollars,  to  be 
applied  on  account  of  his  services  as  counsel  for  the  plaintiff 
in  this  action." 

The  defendant  acquiesced  in  this  order,  and  made  the  first 
payment  of  sixty  dollars  for  plaintiff's  support,  but  failed  to 
comply  with  the  order  for  the  payment  of  counsel  fees  and 
the  second  monthly  payment  upon  the  alimony. 

On  the  4th  day  of  March,  1895,  upon  the  application  of 
plaintiff,  the  court  issued  a  citation  to  the  defendant  to  show 
cause  why  he  should  not  be  punished  for  contempt  for  such 
failure.  Hearing  upon  the  citation  was  fixed  for  the  7th  of 
March,  wheu  the  defendant  appeared  in  court  and  expressly 
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averred  that  he  had  no  desire  to  evade  the  performance  of 
the  order  touching  the  alimony  and  counsel  fees,  and  stated 
in  writing  that  he  regarded  the  same  as  a  binding  obligation, 
and  was  as  desirous  of  performing  it  as  the  plaintiff  was  of 
having  it  performed.  The  defendant  asserted  that  he  had 
made  every  effort  to  comply  with  the  order,  but,  by  reason 
of  a  series  of  misfortunes,  his  efforts  proved  abortive. 
Thereupon  he  asked  for  further  time,  solely  to  give  him  an 
opportunity  to  borrow,  upon  certain  property  which  he 
owned,  a  sufficient  sum  of  money  to  comply  with  the  rule. 

Deeming  this  request  for  a  continuance  a  reasonable  one, 
the  court  granted  time  for  further  hearing  upon  such  cita 
tion  until  the  25th  day  of  March  following,  when  the  defend- 
ant again  appeared  and  made  a  further  showing  to  the  effect 
that  since  the  former  hearing  the  plaintiff  and  the  defendant 
had  become  reconciled  and  were  living  together  as  husband 
and  wife,  and  desired  that  the  said  suit  be  dismissed.  De- 
fendant further  showed  th,it  the  plaintiff  had  released  ai.d 
discharged  him  from  liability  in  respect  to  the  payment  of 
the  alimony  and  counsel  fees  provided  in  said  order  of  the 
court,  ft  appeared  also  that  the  wife  had  notified  her  coun- 
sel that  she,  individually,  would  pay  him  for  his  services. 

Prior  to  this  time,  however,  the  attorney  for  the  wife, 
having  heard  an  intimation  that  there  was  a  prospect  of 
this  settlement  between  the  parties  to  the  suit,  duly  served 
on  the  clerk  of  the  court  and  upon  the  parties  a  notice  to 
the  effect  that  he  would  insist  upon  the  payment  of  his 
counsel  fees  provided  for  in  said  order,  and  objected  to  the 
dismissal  of  said  suit,  unless  and  until  bis  fees  were  paid. 

The  suit  was  uot  dismissed,  but  is  still  pending  in  the 
court,  and  there  is  nothing  in  the  record  to  show  any  attempt 
or  offer  by  the  plaintiff  to  withdraw  the  same,  except  this 
statement  that  she  notified  her  attorney  of  her  desire  that  it 
should  be  dismissed. 

Upon  the  final  hearing,  on  March  25th,  the  court  refused 
to  discharge  the  rule  for  the  payment  of  counsel  fees,  but,  on 
the  contrary,  made  it  absolute.     Thereafter,  and  on  the  5th 
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day  of  April,  the  court,  speaking  by  the  judge  thereof,  noti- 
fied relator,  who  was  then  present  in  court,  that  if  said  coun- 
sel fees  were  not  paid  by  ten  o'clock  on  Monday,  the  8th  of 
April,  the  court  would  commit  relator  to  jail  for  contempt 
of  court 

Mr.  Clay  B.  Whitfobd  and  Mr.  H.  A.  Ldtdslet,  for 
petitioner. 

Mr.  Robert  W.  Bonynge,  for  respondents. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  count. 

I.  In  this  state  the  doctrine  is  well  settled  that  a  writ  of 
prohibition  is  not  a  writ  of  right,  but  rests  in  the  sound  dis- 
cretion of  the  court.  The  only  inquiry  permitted  is  as  to 
"  whether  the  inferior  judicial  tribunal  is  exercising  a  juris- 
diction it  does  not  possess,  or,  having  jurisdiction  over  the 
subject-matter  and  the  parties,  has  exceeded  its  legitimate 
powers."  Leonard  v.  Bartels,  4  Colo.  95  ;  People  ex  rel.,  etc., 
v.  District  Court,  6  Colo.  534 ;  Mclnemey  v.  City  of  Denver, 
17  Colo.  302,  and  cases  cited ;  People  ex  rel.,  etc.,  v.  District 
Court,  19  Colo.  343: 

The  court  undoubtedly  had  jurisdiction  over  the  subject- 
matter  of  this  suit,  as  well  as  of  the  parties,  and  had  the 
power  to  make  the  award  of  counsel  fees  in  question.  On 
this  application,  therefore,  the  only  question  for  the  court 
to  determine  is  whether  the  court  below  exceeded  its  juris- 
diction. 

The  position  of  relator  is  that  the  order,  or  that  part  of  it 
providing  for  the  payment  of  counsel  fees  directly  to  the 
attorney  for  the  plaintiff,  was  wholly  void,  because  it  was 
a  judgment  rendered  against  the  defendant  in  the  action  in 
favor  of  one  not  a  party  to  the  suit.  If  this  particular  judg- 
ment is  wholly  void,  then  this  writ  should  issue ; — certainly, 
unless  the  relator  has  some  other  speedy,  ample  and  ade- 
quate remedy  at  law,  to  which  he  should  have  resorted. 
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He  relies  chiefly  upon  the  decision  in  the  case  of  Sharon  v. 
Sharon,  75  Cal.  1.  In  that  ease  the  order  granted  upon 
determination  of  the  application  for  temporary  alimony  and 
counsel  fees  was,  iu  effect,  a  judgment  that  the  defendant  in 
the  action  pay  to  the  numerous  counsel  for  the  plaintiff  cer- 
tain designated  sums  of  money  therein  specified.  In  passing 
upon  this  order  the  court  used  this  lauguage :  "  The  order 
here  was  a  direct  money  judgment  in  favor  of  persons  not 
parties  to  the  suit,  and  to  that  extent  was  irregular  and 
void."  It  is  by  placing  emphasis  upon  this  last  word  that 
counsel  for  relator  chiefly  relies.  Upon  appeal  the  order  in 
the  Sharon  Gate  was  reversed,  upon  the  ground,  however, 
that  the  fees  awarded  were  grossly  excessive,  although  the 
court  did  remark  that  it  was  irregular  and  void. 

In  the  subsequent  case  of  Storke  v.  Storke,  99  Cal.  621, 
the  court  held  that  an  order  resulting  from  an  application  for 
temporary  alimony  and  counsel  fees,  directing  fifty  dollars 
to  be  paid  "  to  the  attorney  for  the  plaintiff,"  was  irregular. 
Upon  appeal  from  the  order  in  question,  the  court  refused 
to  reverse  the  judgment  for  such  irregularity,  but  modified 
it,  and  directed  the  court  below  to  change  it  by  requiring 
the  attorney's  fee  to  be  paid  to  the  plaintiff,  and  as  thus 
amended,  the  order  was  affirmed.  The  court  uses  the  fol- 
lowing language  :  "  It  is  probable  that  the  direction  to  pay 
the  money  to  the  attorney  was  a  mere  clerical  mistake,  and 
we  think  it  a  proper  case  for  a  modification  of  that  part  of 
tlie  order,  rather  than  a  reversal. " 

This  is  enough  to  show  that  the  supreme  court  of  Califor- 
nia, at  least,  did  not  consider  the  judgment  void,  for,  if  it 
had  been,  a  reversal  must  have  followed ;  but,  being  merely 
irregular,  it  was  a  judgment  within  the  jurisdiction  of  the 
court,  and  was  the  result  either  of  a  clerical  mistake  or  an 
irregular  exercise  of  jurisdiction  rightfully  possessed. 

There  are  other  cases  which  we  do  not  deem  it  necessary 
to  cite,  wherein  orders  in  like  cases  which  provide  for  the 
payment  directly  to  the  attorney  of  the  counsel  fees  awarded 
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are  recognized  as  proper  and  in  accordance  with  the  prac- 
tice in  chancery  courts  in  like  cases. 

But  it  is  not  necessary  for  us  to  determine  whether  or  not 
such  order  is  a  proper  one  to  be  made.  If  the  court  did  not 
exceed  its  jurisdiction  in  granting  the  order,  this  writ  should 
not  for  that  reason  He.  We  hold  that  the  judgment  is  not 
void,  but,  at  most,  only  irregular. 

II.  In  support  of  this  application  the  relator  relies  upon 
another  and  distinct  proposition,  viz.  that  the  court  had  no 
power  to  imprison  the  defendant  for  a  failure  to  comply 
with  a  valid  judgment  against  him  for  counsel  fees.  First, 
he  contends  that  in  the  absence  of  a  statute  concerning  this 
subject,  it  is  not  contempt  for  a  defendant  to  refuse  to  com- 
ply with  such  an  order.  It  is  true  that  the  remedy  is  a 
harsh  one,  and  should  be  used  only  in  extreme  cases ;  but 
its  harshness  and  severity  are  not  insuperable  objections  to 
its  appropriateness  and  to  its  use  in  a  proper  case.  This 
doctrine  is  recognized  in  Danieh  v.  Danielt,  9  Colo.  133,  and 
in  In  re  Fanning,  40  Minn.  4. 

Our  statute  (sec.  9,  Session  Laws,  1893,  p.  240),  we 
think,  empowers  a  court,  in  a  proper  case,  to  apply  this 
remedy ;  but  as  it  also  authorizes  the  issuance  of  an  execu- 
tion for  the  collection  of  alimony  thus  awarded,  the  relator 
insists  that  by  necessary  construction  all  other  remedies  are 
excluded.  We  think  not,  however.  The  statutory  remedy 
by  execution  in  this  case  is  merely  cumulative.  Wharton 
v.  Wharton,  57  Iowa,  696.  The  attachment  for  contempt, 
moreover,  exists  independent  of.  statute,  aud  issues  by  a 
court  in  the  exercise  of  its  ordinary  aud  inherent  powers, 
aud  the  giving  of  the  remedy  by  execution  was  not,  in  our 
judgment,  intended  to  take  away  from  the  court  its  inherent 
power  to  punish  by  way  of  contempt  in  extreme  and  un- 
usual cases.  The  remedy,  therefore,  in  our  judgment,  in 
the  proper  case,  still  exists.  There  is  no  complaint  here 
that  the  threatened  imprisonment  1b  to  be  unreasonable  or 
excessive  or  that  it  is  not  the  only  efficient  remedy.  We 
are  left  without  any  information  as  to  particulars.     In  this 
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connection  see    (FCallaghan  v,    G'Callaghan,  69  111.552;  1 
Ency.  of  PI.  &  Pr.,  p.  436"  et  seq.,  and  cases  cited. 

III.  It  U  unquestionably  true  that  a  subsequent  change  of 
circumstances  may  constitute  an  answer  in  contempt  pro- 
ceedings, and  relator  here  claims  that  the  reconciliation  of 
the  parties  to  the  divorce  suit  after  the  order  for  temporary 
alimony  and  counsel  fees  was  entered,  and  the  release  of  the 
defendant  by  the  plaintiff  from  his  liability  thereunder,  is  a 
suf&cieut  answer  to  the  citation.  Undoubtedly  this  is  true 
as  to  the  order  to  pay  alimony  to  his  wife,  but  that  portion 
of  the  order  which  adjudged  him  to  pay  counsel  fees  is  be- 
yond the  power  of  the  parties  to  the  suit  to  abrogate.  The 
utmost  that  can  be  claimed  by  relator  (which  claim  he  ex- 
pressly repudiates)  is  that  the  judgment  was,  in  effect,  one 
in  favor  of  the  plaintiff  for  the  use  and  benefit  of  her  attor- 
ney. If  so,  she  cannot  set  aside  this  order  in  favor  of  her 
attorney  merely  because  she  and  her  husband  were  recon- 
ciled and  desired  no  longer  to  prosecute  the  suit.  Weaver 
v.  Weaver,  88  Ga.  172 ;  Courtney  v.  Courtney,  4  Ind.  App. 
221.  See,  also,  Aspinwall  v.  Sabin,  22  Neb.  73,  where  fraud 
in  such  a  settlement  of  the  suit  was  alleged,  and  it  was  held 
that  the  court  would  maintain  jurisdiction  to  compel  the 
payment  of  the  counsel  fees  theretofore  awarded.  In  the 
case  at  bar  it  would  be  a  legal  fraud  upon  the  counsel  if 
these  parties  could  thus  defeat  his  claim. 

IV.  Although  the  court  refused  to  discharge  the  rule  as 
to  the  payment  of  counsel  fees,  notwithstanding  the  subse- 
quent reconciliation  of  the  parties  and  their  desire  to  dis- 
miss the  suit,  yet  the  defendant  in  the  case  never  applied 
to  the  court,  below  to  correct  the  particular  error  in  the  judg- 
ment wherein  it  is  claimed  to  be  void,  nor  did  he,  by  appeal 
or  writ  of  error  to  the  court  of  appeals,  seek  to  reverse  this 
judgment  for  counsel  fees,  upon  which  judgment  the  threat- 
ened commitment  for  contempt  was  based. 

In  Daniels  v.  Daniels,  supra,  it  whs  held  that  an  order  for 
temporary  alimony  and  counsel  fees  is  an  appealable  order, 
— one  that  may  be  reviewed  either  upon  appeal  or  wi  it  of 
Vol.  xxi — 17 


y,  Google 


258  People  ex  bel.  v.  Disteict  Codbt.  [April  T., 

error.  That  decision  was  under  the  appeal  act  of  1885,  bat 
the  reasoning  of  the  court  shows  that  a  judgment  for  tem- 
porary alimony  ia  a  final  judgment.  Such  a  remedy  is  speedy, 
ample  and  adequate, — one  that  would  give  relator  all  the 
relief  to  which  he  is  entitled  if  the  lower  court  committed 
error.  If,  by  his  neglect,  the  relator  has  failed  to  avail  him- 
self of  these  remedies,  and  within  the  proper  time  thus  to 
obtain  the  relief  to  which  he  claims  to  be  entitled,  that  is 
not  ground  for  the  granting  of  the  writ  of  prohibition  by 
this  court.  The  relator  had  from  March  25th  to  April  8th 
within  which  to  comply  with  this  order  or  appeal  from  it, 
and  from  April  5th  to  April  8th  to  do  bo  after  the  court 
notified  him  (which  it  was  not  obliged  to  do)  that  on  the 
latter  date  he  would  be  imprisoned  if  the  order  was  not 
obeyed.  He  neglected  to  resort  to  the  other  remedies  which 
were  open  to  him,  but  on  April  6th  filed  this  application  for 
a  writ  of  prohibition. 

Petitioner's  acquiescence  in  the  order  for  payment  of  coun- 
sel fees,  and  his  protestation  that  he  would  comply  with  it, 
preclude  him  from  resorting  to  the  extraordinary  writ  of 
prohibition,  unless  it  is  apparent  upon  the  face  of  the  record, 
and  from  the  proceedings  below,  that  the  court  exceeded  its 
jurisdiction  in  granting  the  same. 

The  petitioner  had  also  a  remedy  by  appeal  from  the  order 
awarding  counsel  fees,  which,  but  for  his  neglect  in  availing 
himself  thereof,  would  have  been  efficacious,  and  for  this 
reason  this  writ  should  not  issue. 

The  alternative  writ  heretofore  issued  is  quashed,  and  the 
proceedings  herein  are  dismissed  at  the  costs  of  relator. 

JHtmhted. 
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Htjrd  v.  Atkins. 

Jurisdiction  of  the  Supreme  Court. 

IVhere  tbe  judgment  of  the  court  of  appeals  was  one  of  affirmance  of  the 
judgment  of  the  district  court  dismissing  tbe  complaint,  and  the 
matter  in  controversy  does  not  relate  to  a  franchise  or  freehold, 
and  the  construction  of  a  provision  of  tbe  constitution  of  tliis  state 
or  of  the  United  States  Is  not  involved,  this  court  is  without  juris- 
diction to  review  it. 

Error  to  the  Court  of  Appeals. 

Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Teller,  Orahood  &  Morgan,  for  defendant  in 

error. 

Per  Curiam.  Hurd,  as  plaintiff  below,  brought  suit 
against  Atkins,  who  was  clerk  of  the  district  court  of  Clear 
Creek  county,  to  recover  from  him  damages  for  fees  exces- 
sively, illegally  and  corruptly  charged  and  collected.  In  the 
district  court  of  Arapahoe  county  trial  was  had  to  a  jury, 
and  a  verdict  was  returned  for  defendant,  upon  which  was 
entered  a  judgment  dismissing  the  complaint. 

To  that  judgment  the  plaintiff  prosecuted  a  writ  of  error 
from  the  court  of  appeals,  resulting  in  the  affirmance  of  the 
judgment  of  the  district  court.  The  plaintiff  is  now  here 
with  a  writ  of  error  to  the  latter  judgment. 

The  judgment  in  this  case  is  merely  one  dismissing  the 
complaint.  The  matter  in  controversy  relates  neither  to  a 
franchise  nor  a  freehold,  nor  is  a  construction  of  any  pro- 
vision of  the  constitution  of  this  state  or  of  the  United  States 
involved.  This  court,  therefore,  has  not  jurisdiction  to  enter- 
tain this  writ  of  error,  and  it  is  accordingly  dismissed. 

Writ  diemitied. 
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The  Justice  Mining  Company  et  al.  v.  Lee. 

1.  Public  Lands— Aliens. 

The  mineral  lands  of  the  United  States  are  open  to  location  and  par- 
chase  only  by  a  citizen  of  tie  United  States  or  one  who  has  declared 
his  intention  to  become  such. 

2.  Same — Juuisdiction  or  Land  Department. 

The  land  department  was  established  to  supervise  the  various  proceed- 
ings whereby  a  conveyance  of  the  title  from  the  United  States  to 
portions  of  the  public  domain  is  obtained,  and  to  see  that  the  re- 
quirements of  the  different  acts  of  congress  are  fully  compiled  with. 
It  must  consider  and  pass  upon  the  qualifications  of  the  applicant, 
the  acts  he  has  performed  to  secure  the  title,  the  nature  of  the  land, 
and  whether  It  is  of  the  class  which  is  open  to  sale.  Its  judgment 
upon  these  matters  is  unassailable,  except  by  direct  proceedings  for 
its  annulment  or  limitation. 

3.  Same — Collateral  Attack. 

After  the  grant  of  title  or  its  equivalent  ta  made  to  an  alien,  it  cannot 
be  attacked  by  any  third  party. 

While  proceedings  for  acquisition  of  title  to  a  portion  of  the  mineral 
land  of  the  United  States  are  pending  in  the  land  office,  that  depart- 
ment has  exclusive  jurisdiction  of  the  matter,  and  any  attempt  on 
tbe  part  of  the  courts  to  control  its  action  would  be  an  unwarranted 

assumption  of  jurisdiction,  under  the  circumstances  of  this  case. 

Appeal  from  the  Court  of  Appeals. 

This  case  was  brought  into  this  court  by  appeal  from  a 
judgment  of  the  court  of  appeals  rendered  in  tbe  case  of  Lee 
v.  the  Justice  Mining  Company,  at  the  April  term,  1892. 
See  opinion,  2  Colo.  App.  112.  The  record  consists  of  the 
complaint  and  a  demurrer  thereto,  which  are  fully  set  out 
in  the  statement  of  the  ease  preceding  that  opinion.  The 
complaint  is  in  substance  as  follows: 

That  the  plaintiff  Lee,  on  the  20th  day  of  May,  1 887,  made 
a  valid  location  of  the  Aftermath  lode  mining  claim.  That 
on  the  8th  day  of  October,  1885,  Edwin  Doust,  being  then 
and  ever  since  an  alien,  located  the  Justice  mining  claim. 
That  this  claim  covers  and  conflicts,  to  the  extent  of  300 
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feet  in  width  and  500  feet  in  length,  with  the  ground  in- 
cluded in  the  Aftermath  location.  That  Doust,  on  the  13th 
day  of  October,  1885,  entered  into  a  contract  to  sell  and 
transfer  the  Justice  mining  claim  to  one  Lawson,  also  an 
alien,  and  on  that  date  executed  a  deed  without  any  consid- 
eration therefor  to  John  W.  Richards,  who  was  a  citizen  of 
the  United  States,  and  solely  for  the  purpose  of  having 
Richards  procure  a  patent  from  the  government.  That  con- 
currently with  the  deed,  aud  in  execution  of  the  agreement 
to  transfer  the  title  to  Lawson,  Richards  executed  a  title 
bond  to  said  Lawson,  whereby  he  agreed  to  convey  to  him 
the  Justice  mining  claim,  with  other  properties,  for  certain 
considerations  therein  named.  That  said  Richards  made  ap- 
plication for  patent,  and  on  the  20th  day  of  February,  1886, 
commenced  his  advertisement  therefor.  Said  publication  whs 
completed  on  April  28, 1886.  On  the  30th  day  of  April,  1886. 
The  Justice  Mining  Company  was  organized  and  incorpo- 
rated, with  a  nominal  capital  of  $100,000 ;  and  on  that  day 
Richards  executed  a  deed  for  the  Justice  mining  claim  for  a 
nominal  consideration  to  Joseph  Ruse,  as  trustee  for  said 
company,  which  was  recorded  June  11, 1887.  That  the  re- 
ceiver's receipt  was  issued  to  Richards  on  June  14,  1887. 
Ruse  thereafter  conveyed  the  title  held  by  him  to  The  Jus- 
tice Mining  Company  in  consideration  of  56,000  shares  of  the 
capital  stock.  That  by  reason  of  the  foregoing  facts  the  title 
to  the  ground  in  controversy,  by  reason  of  his  location  of  the 
Aftermath,  became  vested  in  plaintiff  prior  to  the  transfer 
by  the  trustee  to  The  Justice  Mining  Company.  That  said 
receiver's  receipt  is  a  cloud  upon  his  title,  and  asks  that  it, 
together  with  all  the  deeds  mentioned,  be  canceled  and  held 
for  naught.  The  court  below  sustained  the  demurrer  to  the 
complaint  and  dismissed  the  action  at  the  cost  of  plaintiff, 
The  court  of  appeals,  by  a  majority  opinion  (Judge  Bissell 
not  sitting),  reversed  this  judgment. 

Mr.  A.  W.  Ruceeb,  for  appellants, 
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Mr.  A.  T.  Gunhell,  for  appellee. 
Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

We  think  the  learned  judge  who  delivered  the  opinion  of 
the  court  of  appeals  was  in  error  in  assuming  that  the  record 
in  the  ease  presented  a  question  as  to  the  right  of  an  alien 
to  acquire  by  location  a  transferable  interest  in  a  mining 
claim.  That  question,  under  the  facts  presented,  could  not 
be  raised  by  the  plaintiff.  While  it  is  true  that  the  mineral 
lands  of  the  government  are  open  to  location  and  purchase 
only  by  a  citizen  of  the  United  States,  or  one  who  has  declared 
his  intention  to  become  such,  and  the  fact  of  alienage,  if 
raised  at  the  proper  time  by  any  one  adversely  interested,  will 
defeat  the  acquirement  of  title  thereto,  yet  the  qualifications 
of  an  applicant  for  a  patent,  as  well  as  the  fact  of  discovery 
and  the  compliance  on  his  part  with  other  requirements 
made  essential  by  the  act  of  congress  to  entitle  him  to  pur- 
chase the  mineral  land  of  the  government,  being  cognizable 
by  the  officers  of  the  land  department,  when  in  the  exercise 
of  their  jurisdiction  they  approve  the  application  and  allow 
an  entry,  the  fact  of  citizenship,  as  well  as  all  other  ques- 
tions of  fact,  is  presumed  to  have  been  established,  and  is 
not  open  to  review  by  the  courts  at  the  instance  of  third 
parties. 

As  was  said  by  Justice  Field,  speaking  for  the  court  in 
Steel  v.  Smelting  Co.,  106  U.  S.  447 : 

"We  have  so  often  had  occasion  to  speak  of  the  land 
department,  the  object  of  its  creation,  and  the  poweis  it  pos- 
sesses in  the  alienation  by  patent  of  portions  of  the  public 
lands,  that  it  creates  an  unpleasant  surprise  to  find  that 
counsel,  in  discussing  the  effect  to  be  given  to  the  action  of 
that  department,  overlook  our  decisions  on  the  subject. 
That  department,  as  we  have  repeatedly  said,  was  estab- 
lished to  supervise  the  various  proceedings  whereby  a  con- 
veyance of  the  title  from  the  United  States  to  portions  of 
the  public  domain  is  obtained,  and  to  see  that  the  require- 
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tnents  of  different  acts  of  congress  are  fully  complied  with. 
Necessarily,  therefore,  it  must  consider  and  pass  upon  the 
qualifications  of  the  applicant,  the  acts  he  has  performed  to 
secure  the  title,  the  nature  of  the  land,  and  whether  it  is  of 
the  class  which  is  open  to  sale.  Its  judgment  upon  these 
matters  is  that  of  a  special  tribunal,  and  is  unassailable  ex- 
cept by  direct  proceedings  for  its  annulment  or  limitation." 

It  is  now  too  well  settled  to  admit  of  discussion,  that  after 
the  "grant  of  title,  or  the  equivalent,  is  made  to  an  alien,  it 
cannot  be  attacked  by  any  third  party."  Billing*  v.  Aspen 
M.  #  S.  Co.,  52  Fed.  Rep.  250 ;  Governeur's  Heirs  v.  Robert- 
son, 11  Wheat.  832  ;  Craig  v.  Leslie,  3  Wheat.  563. 

If  the  right  of  a  third  party  to  attack  the  validity  of  a 
patent  when  issued,  upon  the  ground  of  the  alienage  of  the 
patentee,  was  a  debatable  question,  it  is  clear  that  the  pres- 
ent action  was  prematurely  brought.  At  the  time  of  its 
commencement  the  proceedings  in  the  land  office  were  yet 
pending,  and  that  department  had  exclusive  jurisdiction  of 
the  matter,  and  any  attempt  ou  the  part  of  the  courts  to 
control  its  action  would  be  an  unwarranted  assumption  of 
jurisdiction,  under  the  circumstances.  In  either  view,  this 
action  cannot  be  maintained,  and  the  demurrer  should  be 
sustained.  The  judgment  of  the  court  of  appeals  must 
therefore  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  affirm  the  judgment  of  the  district  court. 

Reversed  and  remanded. 


Jones  v.  The  Aspen  Hardware  Company. 

1  Constitutional  Law— Title  of  Act. 

A  provision,  in  an  act  entitled  "An  Act  to  Fix  the  Fees  to  be  Collected 
by  the  Secretary  of  State  for  Incorporation  and  Other  Privileges," 
that,  in  addition  to  others  relating  to  such  fees,  "no  such  corpora- 
tion, etc,  shall  have  or  exercise  any  corporate  powers  or  be  per. 
mitted  to  do  any  business  in  this  state  until  the  said  lee  shall  be 
paid,"  Is  sufficiently  germane  to  the  general  subject  to  be  a  proper 
matter  (or  legislation  under  the  title  selected. 


Digitized  by  GOO^k' 


264  Jones  v.  Aspen  Hardware  Co.     [April  T., 

2.  Corporate  Capacity— Burden  op  Proof. 

As  a  general  rule,  when  a  company  relies  upon  its  corporate  capacity  it 
assumes  the  burden  of  establishing  it. 

S.  Corporate  Powrr — Prerequisites  to  its  Exercise. 

The  taking  of  title  to  property  by  a  corporation  Is  the  exercise  of  a  cor- 
porate power,  and,  as  such,  is  prohibited  by  the  statute,  unless  its 
terms  have  been  complied  with. 

4.  Corporations  de  Facto. 

To  constitute  a  de  facto  corporation,  there  must  be  either  a  charter  or  a 
law  authorizing  the  creation  of  Huch a  corporation,  with  an  attempt 
in  good  faith  to  comply  with  its  terms,  and  also  a  user  or  attempt 
to  exercise  corporate  powers  under  lb 

5.  Sake. 

An  association  having  failed  to  comply  with  the  statute  with  respect,  to 
the  payment  of  fees  is  neither  a  de  jure  nor  a  de  facto  corporation, 
but  simply  a  voluntary  association  of  Individuals  in  the  nature  of  a 
copartnership. 

6.  Same — Collateral  Attack. 

There  is  a  broad  distinction  between  those  acts  made  necessary  by  the 
statute  as  a  prerequisite  to  the  exercise  of  corporate  powers  and 
those  required  of  individuals  seeking  incorporation,  but  not  made 
requisites.  In  respect  to  the  former,  any  material  omission  will  be 
fatal  and  may  be  taken  advantage  of  collaterally.  In  respect  to  the 
latter,  the  corporation  is  responsible  only  to  the  government  in  a 
direct  proceeding  to  forfeit  the  charter. 

7.  Association — Partnership. 

Wliile,  in  this  case,  the  plaintiffs'  right  of  recovery  as  a  corporation  Is 
denied,  the  right  to  maintain  the  action  as  a  copartnership  Is  recop- 

Error  to  the  Diitriat  Court  of  Pitkin  County. 

The  Aspen  Hardware  Company  instituted  this  suit  in  the 
court  below  for  the  purpose  of  recovering  a  stock  of  goods 
seized  by  the  United  States  marshal  under  a  writ  of  attach- 
ment issued  out  of  the  circuit  court  of  the  United  States  at 
the  suit  of  Joseph  A.  Thatcher,  plaintiff,  against  one  A.  B. 
Ends.  The  only  question  in  the  case  has  reference  to  the 
corporate  capacity  of  defendant  in  error,  it  not  having  filed, 
prior  to  the  attachment  levy,  its  certificate  of  incorporation 
with  the  secretary  of  state,  as  required  by  statute.  Session 
Laws  of  1887,  p.  406.  In  the  district  court  judgment  was 
entered  in  favor  of  the  company.  The  statute  reads  as 
follows : 
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"  Every  corporation,  joint  stock  company  or  association, 
incorporated  by  or  under  any  general  or  special  law  of  this 
state,  or  by  or  under  any  general  or  special  law  of  any  foreign 
state  or  kingdom,  or  of  any  state  or  territory  of  the  United 
States  beyond  the  limits  of  this  state,  having  capital  stock 
divided  into  shares,  shall  pay  to  the  secretary  of  state  for 
the  use  of  the  state,  a  fee  of  ten  dollars,  in  case  the  capital 
stock  which  said  corporation,  joint  stock  company  or  asso- 
ciation, is  authorized  to  have,  does  not  exceed  one  hundred 
thousand  dollars  ;  but,  in  case  the  capital  stock  thereof  is  in 
excess  of  one  hundred  thousand  dollars,  the  secretary  of  state 
shall  collect  the  further  sum  of  ten  (10)  cents  on  each  and 
every  thousand  dollars  of  such  excess,  and  a  like  fee  of  ten 
cents  on  each  thousand  of  the  amount  of  each  subsequent 
increase  of  stock.  The  said  fee  shall  be  due  and  payable 
upon  the  filing  of  the  certificate  of  incorporation,  articles  of 
association,  or  charter  of  said  corporation,  joint  stock  com- 
pany or  association,  in  the  office  of  the  secretary  of  state ; 
and  no  such  corporation,  joint  stock  company  or  association 
thall  have  or  exercise  any  corporate  powers  or  be  permitted 
to  do  any  business  in  this  state  until  the  said  fee  shall  have 
been  paid ;  and  the  secretary  of  state  shall  not  file  any  cer- 
tificate of  incorporation,  articles  of  association,  charter  or 
certificate  of  the  increase  of  capital  stock,  or  certify  or  give 
any  certificate  to  any  such  corporation,  joint  stock  compand- 
or association,  until  said  fee  shall  have  been  paid  to  him. 
But  this  act  shall  not  apply  to  corporations  not  for  pecuniary 
profit,  or  corporations  organized  for  religious,  educational  or 
benevolent  purposes."     Sec.  1,  acts  of  1887,  p.  406. 

Mr.  A.  B.  McKinley,  Mr.  Hugh  Butler  and  Messrs, 
Wilson  &  Salmon,  for  plaintiff  in  error. 

Mr.  H.  W.  Clark  and  Mr.  W.  W.  Cooley,  for  defendant 
in  error- 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court 
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In  November,  A.  D.  1889,  Shepard  &  Bowles,  as  copart-. 
ners,  were  doing  a  general  hardware  business  in  the  city  of 
Aspen,  and  during  that  month  made  a  sale  of  their  business, 
stock  in  trade,  good  will,  etc.,  to  A.  B.  Ends,  the  consideration 
for  this  transfer  being  certain  real  estate  and  the  assumption 
of  certain  indebtedness  of  the  firm  of  Shepard  &  Bowles. 
Eads  being  unable  to  comply  with  the  terms  of  the  agree- 
ment, a  new  arrangement  was  made  between  the  parties,  and 
an  organization  known  as  The  Aspen  Hardware  Company 
was  formed  by  Bowles,  Eads  and  one  Kettler.  The  articles 
of  incorporation  provided  that  the  affairs  of  the  company 
should  be  managed  by  a  board  of  three  directors,  naming 
Bowles,  Eads  and  Kettler  as  such  directors  for  the  first  year. 
It  was  the  evident  intention  of  the  parties  that  the  company 
should  be  duly  and  legally  incorporated,  and  to  this  end  they 
caused  to  be  executed  articles  of  incorporation  on  the  16th 
day  of  November,  1889,  in  due  form,  and  immediately  filed 
the  same  with  the  clerk  and  recorder  of  Pitkin  county.  For 
some  reason  not  explained  by  the  evidence,  the  articles 
were  not  filed  in  the  office  of  the  secretary  of  state  until 
after  the  levy  of  the  writ  of  attachment  hereinafter  referred 
to,  and  not  until  the  day  upon  which  this  suit  in  replevin 
was  instituted,  but  whether  before  or  after  the  commence- 
ment of  this  action  does  not  clearly  appear  from  the  evidence. 

After  the  articles  were  filed  with  the  county  clerk,  the 
board  of  directors  held  a  meeting,  elected  officers,  caused 
capital  stock  to  be  issued,  etc.,  Eads  being  present  and  par- 
ticipating in  this  meeting,  at  which  Bowles  was  elected 
president,  Eads  vice  president,  and  Kettler  secretary  and 
treasurer.  Thereupon,  Eads,  for  a  valuable  consideration, 
sold  and  transferred  the  property  to  the  new  organisation, 
and  Mr.  Bowles  from  that  time  forward  conducted  the  busi- 
ness for  The  Aspen  Hardware  Company,  selling  goods  and 
purchasing  new  goods  in  the  corporate  name.  Eads,  soon 
after  the  sale,  left  the  town  of  Aspen  and  did  not  return,  nor 
personally  take  part  in  the  business  at  that  point,  but  con- 
tinued as  a  director  and  vice  president  of  the  company,  and 
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retained  a  portion  of  his  stock,  although  tie  had  sold  a  part 
of  it  prior  to  the  levy  of  the  writ  of  attachment. 

The  business  was  thus  continued  until  July  31,  1890, 
when  a  suit  was  commenced  by  Thatcher,  plaintiff,  against 
A.  B.  Eads,  and  the  property  in  question  levied  upon  as  the 
property  of  the  defendant  in  that  suit,  and  this  action  of  re- 
plevin was  immediately  instituted  to  recover  possession  of 
the  property,  or  its  value. 

The  controversy  in  this  case  is  narrowed  to  the  single 
question  of  the  capacity  of  defendant  in  error  to  take  title 
to  the  property  in  controversy  as  a  corporation  at  the  time 
of  the  attempted  transfer  by  Eads,  it  not  having  at  that  time 
filed  its  articles  of  incorporation  with  the  secretary  of  state, 
or  paid  the  fee  for  such  filing,  as  provided  by  the  statute  of 
1887.     Session  Laws  of  1887,  p.  406. 

This  is  the  first  time  the  effect  of  this  statute  has  been 
before  this  court  for  consideration,  although  in  Edwards  v. 
I).  $  R.  6.R.  Co.,  18  Colo.  59,  the  constitutionality  of  a 
somewhat  similar  act  was  under,  review.  That  act  was  at- 
tacked upon  several  grounds,  among  which  was  that  it  was 
void  because  the  subject  was  not  clearly  expressed  in  the 
title,  the  title  being  "An  Act  to  Provide  for  the  Formation 
of  Corporations,"  and  it  was  held  that  this  title  was  sufficient 
to  cover  legislation  requiring  a  fee  to  be  paid  for  filing  tiie 
certificate  of  incorporation,  under  the  principle  that  the  same 
was  germane  to  the  general  subject  expressed  in  the  title, 
and  that  legislation  fixing  the  amount  of  such  fee,  time  of 
payment,  etc.,  was  not  obnoxious  to  the  constitutional  pro- 
vision with  reference  to  titles.  The  act  of  1887,  now  under 
consideration,  is  entitled  "Au  Act  to  Fix  the  Fees  to  be 
Collected  by  the  Secretary  of  State  for  Incorporation  and 
Certain  Other  Privileges."  The  body  of  the  act,  however, 
relates  entirely  to  the  fee  to  be  charged  and  collected  for 
filing  certificates  of  incorporation,  articles  of  association,  char- 
ters, or  increase  of  capital  stock  of  joint  stock  companies, 
and  in  addition  thereto  provides  that  no  such  corporation, 
joint  stock  company  or  association  "  shall  have  or  exercise  any 


Digitized  by  GOO^k' 


268  Jones  v.  Aspen  Hakdwaee  Co.     [April  T., 

corporate  powers  or  be  permitted  to  do  any  business  in  this  state 
until  the  said  fee  shall  have  been  paid  *  *  *."  This  provision 
is  bo  closely  allied  to  the  general  subject,  which  is  the  fixing 
of  fees  for  filing  certificates  of  incorporation,  etc.,  that  under 
the  uniform  rule  of  decisions  in  this  state  it  must  be  held  to 
be  a  proper  matter  for  legislation  under  the  title  selected. 
Golden  Canal  Co.  v.  Bright,  8  Colo.  144;  People  ex  rel. 
Thomas  v.  Goddard,  8  Colo.  482;  People  ex  rel.  Thomas  v. 
Scott,  9  Colo.  422 ;  Dallas  v.  Redman,  10  Colo.  297 ;  Edwards 
v.  D.  #  R.  G.  R.  Co.,  supra;  In  re  Pratt,  19  Colo.  138. 

In  this  case  The  Aspen  Hardware  Company  claims  title  to 
the  property  in  dispute  in  its  corporate  capacity,  and  not  as 
a  copartnership.  It  is  admitted  that  the  fee  for  filing  the 
certificate  of  incorporation  with  the  secretary  of  state  was 
not  paid  prior  to  the  levy  of  the  writ  of'  attachment,  and 
that  the  certificate  was  not  filed  iu  the  office  of  the  secretary 
of  state  until  about  the  time  of  the  bringing  of  the  present 
action,  the  evidence  leaving  the  exact  time  uncertain. 

It  is  to  be  remembered  that  in  this  case  the  corporation  is 
the  party  plaintiff,  and  it  may  be  stated,  as  a  general  rule, 
that  when  a  company  relies  on  its  corporate  -capacity  it  as- 
sumes the  burden  of  establishing  such  capacity. 

The  language  of  the  act  is  plain  and  unambiguous.  It 
ready,  "no  such  corporation  *  *  *  shall  have  or  exercise 
any  corporate  powers  *  •  •."  The  taking  of  title  to  prop- 
erty was  certainly  the  exercise  of  a  corporate  power,  and  as 
such  prohibited  by  the  express  terms  of  the  statute.  This 
is  not  controverted  by  counsel  for  appellee,  but  it  is  con- 
tended that  Eads  having  assisted  in  the  organization  of  the 
corporation,  and  having  sold  to  it  the  hardware  stock,  is 
estopped  from  denying  the  corporate  existence  of  the  com- 
pany, and  that  the  attaching  creditor  took  the  property  sub- 
ject to  the  same  estoppel. 

The  doctrine  of  estoppel  cannot  be  successfully  invoked, 
we  think,  unless  the  corporation  has  at  least  a  Ae  facto  exist- 
ence. The  rule  is  stated  as  follows  by  Morawetx  on  Pri- 
vate Corporations,  sec.  750,  it  having  been  first  announced 
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in  the  the  case  of  Brouwer  v.  Appleby,  1  Siiitdf.  158 :  "  A 
defendant  who  has  contracted  with  a  corporation  de  facto  is 
never  permitted,  to  allege  any  defect  in  its  organization  as 
affecting  its  capacity  to  contract  or  sue,  but  that  all  such 
objections,  if  valid,  are  only  available  on  behalf  of  the 
sovereign  power  of  the  state." 

It  is  also  well  settled  that  to  constitute  a  de  facto  corpo- 
ration there  must  be  either  a  charter  or  a  law  authorizing 
the  creation  of  such  a  corporation,  with  an  attempt  in  good 
faith  to  comply  with  its  terms,  and  also  a  user  or  attempt 
to  exercise  corporate  powers  under  it.  Duggan  v.  The  Colo. 
Sfort.  £  Inv.  Co.,  11  Colo.  118  ;  Bates  et  al.  v.  Wilson  et  al., 
14  Colo.  140. 

A  de  facto  corporation  can  never  be  recognized  in  viola- 
tion of  a  positive  law.  This  principle,  which  seems  to  be 
supported  by  all  the  authorities,  is  thus  stated  by  Morawetz 
oa  Private  Corporations,  sec.  758 :  "  If  the  formation  of  a 
corporate  association  is  not  only  prohibited  by  this  general 
role  of  the  common  law,  but  is  also  in  violation  of  some 
principle  of  morality  or  publio  policy,  or  a  positive  statutory 
prohibition,  the  parties  forming  such  association  will  not  be 
legally  bound  by  their  agreement  of  membership,  and  the 
courts  will  not  recognize  the  association,  either  as  among 
its  members  or  against  third  parties."  To  recognize  the 
defendant  as  a  de  facto  corporation,  would,  as  we  have  seen, 
be  in  direct  conflict  with  the  express  language  of  the  act, 
which  declares  that  without  the  payment  of  the  fee  the  cor- 
poration shall  have  no  corporate  power. 

One  object  of  this  statute  is  to  restrict  the  organization  of 
"wild-cat"  corporations,  it  being  supposed  that  the  increased 
fee  required  by  the  act  would,  in  a  measure  at  least,  prevent 
the  overcapitalization  of  companies.  The  legislature  being 
of  the  opinion  that  this  purpose  would  be  advanced  by 
requiring  the  fee  to  be  paid  as  a  condition  precedent  to  the 
exercise  of  any  corporate  power,  it  is  the  duty  of  the  courts 
to  give  effect  to  this  intent  as  the  same  is  manifest  from  the 
plain  language  of  the  act. 
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The  taking  of  tit((j  ^  the  property  in  ooatrovany  being 
the  exercise  of  a  corporate  power,  and,  as  such,  forbidden 
until  the  fee  for  filing  j1HS  been  paid,  it  follows  that  tie  title 
of  The  Aspen  Hardware  Company  as  a  corporation  cannot 
be  upheld.  Having  failed  to  comply  with  the  statute,  The 
Aspen  Hardware  Company  at  the  time  of  the  transfer  was 
neither  a  de  jure  nor  a  de  facto  corporation,  but  simply  a 
voluntary  association  of  individuals  in  the  nature  of  a 
copartnership. 

There  is  a  broad  distinction  between  those  acts  made  nec- 
essary by  the  statute  as  a  prerequisite  to  the  exercise  of  cor- 
porate powers  and  those  acta  required  of  individuals  seeking 
incorporation,  but  not  made  prerequisites  to  the  exercise  of 
such  powers. 

"  In  respect  to  the  former,  Any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and  may  be  taken 
advantage  of  collaterally,  in  any  form  in  which  the  fact  of 
incorporation  can  properly  be  called  in  question.  In  respect 
to  the  latter,  the  incorporation  Is  responsible  only  to  the 
government  in  a  direct  proceeding  to  forfeit  the  charter." 
Abbott  v.  Omaha  Smelting  $  Refining  Company,  4  Neb.  416. 
The  omission  in  this  case  is  of  acts  of  the  former  class,  and 
consequently  there  was  no  corporation  in  etae  at  the  time  of 
the  levy  of  the  writ,  while  the  evidence  leaves  it  in  doubt  if 
this  omission  had  been  supplied  prior  to  the  institution  of 
the  present  action. 

But  although  it  could  not  at  the  time  exercise  any  corporate 
power,  this  did  not  prevent  The  Aspen  Hardware  Company 
from  taking  title  to  the  property  as  a  copartnership.  In 
other  words,  under  the  conceded  facts,  the  company  was  not 
at  the  time  a  corporation,  but  this  will  not  preclude  it  from 
maintaining  the  action  as  a  copartnership.  The  plaintiff 
sues  as  The  Aspen  Hardware  Company,  and  the  facts  alleged 
show  that  such  company  was  a  copartnership  and  not  a  cor- 
poration. There  is  nothing  in  the  name  of  the  association 
to  conflict  with  this,  as  at  common  law  partners  may  carry 
on  business  under  any  name  tbey  choose.     They  are  bound 
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rather  by  their  acta  than  by  the  style  which  they  give  to 
themselves.  Cook  an  Stock  and  Stockholders,  sec.  233; 
Chaffee  v.  Ludeling,  27  La.  Ann.  607. 

This  principle  has  been  applied  in  many  cases  where  par- 
ties have  set  up  the  defense  of  individual  nonliability  by 
reason  of  having  directed  an  incorporation  to  be  had,  but 
where  none  in  fact  was  consummated.  Cook  on  Stock  & 
Stockholders,  sees.  233,  234 ;  Abbott  v.  Omaha  Smelting  $ 
Refining  Co.,  supra;  Umpire  Mills  v.  Alston  Grocery  Co., 
15  S.  W.  Rep.  505  (Texas). 

The  law  having  cast  this  liability  upon  the  members  of 
the  association,  we  think  they  must  be  given  the  advantages  ■ 
accorded  a  copartnership.  So,  in  this  case,  while  we  feel 
compelled  under  the  statute  to*  deny  plaintiff's  right  of 
recovery  as  a  corporation,  we  think  they  may  maintain  the 
action  as  a  copartnership.  The  cause  will  accordingly  be 
reversed  and  remanded,  with  directions  to  the  district  court 
-  to  allow  the  parties  to  amend  their  pleadings  as  they  may 
be  advised. 

Reversed. 


The  People  ex  rel.  Hart,  Relator,  v.  Anderson,  Re- 
spondent. 

Fact  Cam. 

Upon  consideration  of  the  evidence,  the  court  finds  that  In  the  matters 

complained  of  the  respondent  acted  In  the  utmost  good  faith  and 

that  the  charge  against  him  Is  not  true. 

Original  Proceeding  for  Disbarment. 

Mr.  S.  B.  Berry,  for  relator. 

Mr.  Clay  B.  Whitford  and  Mr.  H.  A.  Lindsley,  for 
respondent. 

Per  Curiam.    The  relator  brings  this  proceeding  to  disbar 
respondent  for  alleged  misconduct  in  his  office  of  attorney. 
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She  alleges,  in  substance,  that  in  the  month  of  January,  1890, 
she  indorsed  and  placed  in  his  hands  for  collection  certain 
notes;  that  he  collected  the  same,  and  neglects  and  refuses 
to  pay  over  to  her  the  money  so  collected.  Respondent,  in 
his  return  to  the  rule  to  show  cause,  etc.,  denies  that  the 
notes  in  question  were  delivered  to  him  by  relator,  except 
three  thereof,  aggregating  the  sura  of  $75.00,  which  sum  he 
collected  and  paid  to  relator;  that  the  other  of  said  notes 
were  delivered  to  him  by  the  husband  of  relator  in  pursuance 
of  a  transaction  between  them,  and  that,  as  owner,  he  col- 
lected the  latter  and  retained  the  proceeds,  as  he  had  a  right 
to  do. 

Without  noticing  in  detail  the  terms  of  the  contract  under 
which  respondent  claims  'title  to  the  notes,  or  the  testimony 
introduced  upon  the  hearing,  suffice  it  to  say  that  upon  a 
careful  consideration  of  the  entire  evidence,  we  are  clearly 
satisfied  that  the  notes  in  question  were  not  delivered  to 
respondent  by  relator  for  collection,  as  she  alleges,  but  were 
sold  and  delivered  to  him  by  relator's  husband,  for  an  ade- 
quate consideration,  under  circumstances  that  would  indicate 
a  knowledge  and  consent  on  the  part  of  relator,  and  that 
certainly  show  the  utmost  good  faith  on  the  part  of  respond- 
ent. We  find  that  the  charge  against  respondent  is  not 
true.  The  rule  is  therefore  discharged,  and  the  proceeding 
dismissed. 

Dismiteed. 


Crawford,  for  the  Use  of,  etc.,  v.  Brown. 

1.  Jurisdiction  of  Supreme  Court. 

A  writ  of  error  lies  from  this  court  to  the  court  of  appeals  to  review 
a  judgment  of  that  court  rendered  upon  error  to  the  county  court. 

2.  Practice — Oral  Instructions. 

The  code  requires  instructions  to  be  given  in  writing.  That  the  oral 
charge  was  taken  down  by  the  stenographer,  extended  by  him,  and, 
as  so  extended,  handed  to  the  jury  upon  their  retirement,  does 
not  constitute  a  compliance  with  the  requirement. 

Error  to  the  Court  of  Appeals. 
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Mr.  Geo.  T.  Dunklee,  Mr.  O.  E.  Jackson  and  Mr.  D. 
G.  Taylob,  for  plaintiff  in  error. 

Messrs.  C.  E.  and  F.  Hebbington,  for  defendant  in 
error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  a  justice's  court  by  Craw- 
ford, the  plaintiff  in  error,  as  plaintiff.  The  trial  to  the  jus- 
tice resulted  in  a  nonsuit.  From  this  an  appeal  was  taken 
to  the  oounty  court.  In  the  county  court  a  jury  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  Crawford ;  and  the  defendant,  Brown,  sued  out 
a  writ  of  error  from  the  court  of  appeals.  As  the  result  of  a 
review  in  that  court,  the  judgment  of  the  oounty  court  was 
reversed.  See  Brown  v.  Crawford,  2  Colo.  App.  285.  The 
case  comes  here  by  writ  of  error  to  the  judgment  of  the  court 
of  appeals. 

In  this  court  a  question  has  been  mooted  in  reference  to 
the  jurisdiction  of  the  court.  This  must  be  settled  in  favor 
of  our  jurisdiction.  When  the  court  of  appeals  was  created, 
the  legislature  was  prevented  from  passing  an  entirely  har- 
monious act,  so  far  as  jurisdiction  is  concerned,  by  reason  of 
the  following  provision  of  the  constitution:  "Writs  of  error 
shall  lie  from  the  supreme  court  to  every  final  judgment  of 
the  county  court."     Sec.  23,  art.  6,  constitution. 

Under  this  constitutional  provision  the  legislature  perhaps 
had  the  power  to  provide  that  in  cases  taken  from  the  county 
court  to  the  court  of  appeals  and  determined  by  the  latter 
court,  writs  of  error  and  appeals  to  the  supreme  court  should 
only  lie  as  in  other  cases,  but  we  are  not  called  upon  to  and 
we  do  not  pass  upon  this  question.  It  is  sufficient  for  the 
purposes  of  this  case  to  say  that  the  legislature  did  not  thus 
limit  the  jurisdiction  of  this  court. 

In  the  first  section  of  the  act  creating  the  court  of  appeals, 
after  fixing  a  limit  upon  the  jurisdiction  of  the  supreme  court. 
Vol.  xxi— 18 


Digitized  by  GOO^k' 


274  Crawford  v.  Brown.  [April  T., 

it  is  provided,  inter  alia,  that  the  foregoing  limitation  should 
not  apply  to  writs  of  error  to  county  courts.  Session  Laws 
1891,  p.  118. 

Again,  iii  paragraph  3  of  section  4,  the  same  caution  is 
manifested.  It  provides  that  the  court  of  appeals  shall  have 
jurisdiction,  not  final,  where  a  franchise  or  freehold  is  in- 
volved, or  where  the  construction  of  a  provision  of  the  con- 
stitution of  the  state,  or  of  the  United  States,  is  necessary  to 
the  decision  of  the  case ;  also  in  criminal  cases  or  upon  writs 
of  error  to  the  judgments  of  county  courts. 

To  put  the  jurisdiction  of  this  court  beyond  all  question,  it 
is  further  provided  in  section  15  of  that  act,  as  follows; 
"  Wilts  of  error  from,  or  appeals  to,  the  supreme  court,  shall 
lie  to  review  every  final  judgment  of  the  court  of  appeals  in 
cases  which,  under  this  act,  might  have  been  taken  for 
review  to  the  supreme  court  in  the  first  instance."  By  the 
express  terms  of  the  constitution,  a  review  might  have  been 
had  in  this  court  of  the  judgment  of  the  county  court  in  the 
first  instance,  and  it  necessarily  follows  from  the  provision 
just  quoted  that  such  review  has  not  been  lost  in  this  case 
by  reason  of  the  review  had  iu  the  court  of  appeals. 

The  judgment  of  the  county  court  was  reversed  by  the  court 
of  appeals  for  the  reason  that  the  jury  were  instructed  orally. 
Counsel  for  plaintiff  in  error  does  not  question  the  correct- 
ness of  the  law  as  laid  down  in  the  opinion  of  the  court  of 
appeals,  but  does  claim  that  the  record  does  not  sufficiently 
show  that  the  charge  was  not  written.  The  record  in  this 
case  shows  affirmatively  that  before  the  instructions  were 
'  given,  counsel  for  defendant  objected  to  oral  instructions; 
also  that,  after  the  instructions  were  given,  the  defendant 
especially  excepted  "because  the  same  were  given  orally." 
The  facts,  as  they  are  to  be  gathered  from  this  record,  are 
that  the  instructions  were  given  orally  by  the  judge  and 
taken  down  at  the  time  by  the  stenographer.  The  charge 
was  short  and  the  stenographer  extended  the  same  immedi- 
ately, and,  as  so  extended,  they  were  handed  to  the  jury  upon 
their  retirement.     This  was  not  a  compliance  with  the  stat- 
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ute.     See  Session  Laws  1887,  p.  156;  Brown  v.  Crawford, 
supra. 

Aside  from  this,  the  judgment  of  the  county  court  is  not 
supported  by  the  evidence.  There  is  no  privity  of  contract 
shown  between  the  defendant,  Brown,  and  the  plaintiff.  The 
evidence  shows  that  Brown  was  the  owner  of  two  vacant 
lots,  and  that  he  made  an  arrangement  with  Coe  Brothers 
whereby  they  were  to  build  two  houses  on  these  lots  and 
then  sell  the  property,  and  from  the  amount  received  pay 
Brown  a  certain  price  for  his  lots.  After  this  arrangement 
was  made  and  the  bouses  built,  the  evidence  tends  to  show 
that  Coe  Brothel's  agreed  to  pay  Crawford  a  commission  if 
he  would  find  a  purchaser  for  the  lots  so  improved,  or  either 
of  them  ;  but  Brown  was  not  a  party  to  this  contract,  and  is 
in  no  way  bound  by  this  agreement  of  Coe  Brothers.  The 
judgment  of  the  county  court  should  have  been  for  the 
defendant,  and  the  judgment  of  the  court  of  appeals  will  be 
affirmed. 

Affirmed. 


Chappbll  v.  McKeough. 


1.  SCBETTSHIP — CoNTBIBUTIOH. 

If  a  surety  pays  a  note  he  is  entitled  to  contribution  against  hia  cosurety. 
By  the  payment  the  note  is  extinguished,  and  his  action  against  his 
cosurety  is  not  on  the  note  itself,  but  on  the  Implied  assumpsit. 

2.  Negotiable  Paper — Purchase  or  Payment. 

If  a  note  is  paid  after  maturity  by  a  stranger,  it  will,  generally,  be  held 
to  be  a  purchase  and  not  a  payment,  especially  if  it  is  the  intention 
of  the  party  paying  not  to  satisfy  the  note.  The  fact  that  the  pay- 
ment was  made  by  the  party  purchasing  by  giving  his  own  note, 
signed  also  by  a  surety  on  the  note  purchased,  does  not  operate  to 
extinguish  the  note. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

This  is  an  action  brought  by  James  McKeough,  Jr.,  as 
the  assignee  of  a  certain  promissory  note   against  W.   A. 
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Burnett,  James  M.  John  and  Delos  A.  Cliappell,  to  recover 
a  balance  alleged  to  be  due  thereon.  Burnett  and  John 
made  default.  Chappell  interposed  several  defenses :  First, 
denial  of  the  assignment  of  the  note  to  McKeough,  or  that 
he  was  the  owner  of  the  note ;  second,  payment ;  third,  that 
John,  and  not  McKeough,  was  the  real  party  in  interest. 
The  further  defenses  aver  that  John  and  Chappell  signed 
the  note  as  cosureties  for  Burnett,  and  allege  matters  that, 
if  true,  would  defeat  an  action  brought  by  John  for  contri- 
bution. On  motion  of  appellee  these  latter  defenses  were 
stricken  out.  The  cause  was  tried  to  the  court  on  the  issues 
presented  by  the  first  three  defenses,  and  judgment  rendered 
in  favor  of  appellee  for  $6,701.68.  Chappell  appeals  from 
this  judgment. 

Messrs.  Yeaman  &  Parsons,  for  appellant. 

Mr.  James  M.  John,  for  appellee. 

Ma.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  that  on  November  12, 1888, 
W.  A.  Burnett,  James  M.  John  and  Delos  A.  Chappell  ex- 
ecuted to  the  First  National  Bank  of  Pueblo  their  promis- 
sory note  for  $10,000  (the  note  in  suit),  payable  one  year 
after  date,  with  interest;  Chappell  and  John  executing  the 
note  as  sureties  for  Burnett.  About  the  time  of  its  maturity, 
the  note  was  sent  by  the  First  National  Bank  of  Pueblo  to 
the  First  National  Bank  of  Trinidad,  indorsed  "  Collect  for 
account  and  credit  First  National  Bank  of  Pueblo."  On 
April  2,  1890,  the  Trinidad  bank  paid  the  Pueblo  bank  the 
full  amount  of  the  note,  principal  and  interest,  and  it  became 
tho  property  of  the  Trinidad  bank.  On  July  5, 1890,  John 
paid  the  Trinidad  bank  one  half  the  principal,  95,000,  and 
accrued  interest.  At  the  time  of  such  payment,  and  fre- 
quently thereafter,  he  urged  the  Trinidad  bank  to  bring  suit 
to  collect  the  balance  due  on  the  note  from  appellant,  Chap* 
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pell.  Tbia  the  bank  refused  to  do,  because  Chappell  was 
one  of  its  officers.  Thereupon  John  procured  the  appellee, 
McKeough,  to  take  up  the  note,  which  he  did  by  giving  his 
note,  signed  by  John,  for  the  balance  then  due  thereon,  had 
the  note  assigned  to  him,  and  on  the  next  day  instituted 
this  action. 

The  controlling  question  in  the  case  is  whether,  upon 
this  state  of  facts,  the  transaction  through  which  McKeough 
obtained  the  note  from  the  Trinidad  bank  constitutes  a  pay- 
ment or  a  purchase  of  the  note.  It  is  strenuously  insisted 
on  the  part  of  appellant  that  it  is  in  effect  a  payment  of  the 
note  by  John,  and  that  he  is  the  real  party  in  interest; 
that  McKeough  is  therefore  not  entitled  to  maintain  the 
action,  and,  if  permitted  to  do  so,  the  appellant  should  have 
been  allowed  to  avail  himself  of  any  defense  that  he  could 
have  made  in  an  action  brought  by  John  for  contribu- 
tion. On  the  other  hand,  appellee  insists  that  he  purchased 
the  note,  and  became  thereby  subrogated  to  the  rights  of 
the  bolder  of  the  note  from  whom  he  purchased,  and  can 
maintain  the  action  in  his  own  name,  unaffected  by  any  of 
these  matters. 

The  law  applicable  to  these  respective  contentions  is  well 
settled.  The  difficulty  arises  in  determining  which  of  them 
is  established  by  the  evidence.  If  a  surety  pays  a  note,  he 
is  entitled  to  contribution  against  his  cosurety.  By  the 
payment  the  note  is  extinguished,  and  his  action  against  his 
cosurety  is  not  on  the  note  itself,  but  on  an  implied  assump- 
sit. "An  indorsement  or  assignment  of  the  note  cannot 
serve  to  keep  the  note  itself  alive  so  as  to  be  made  the  basis 
of  a  sait."  Witch  v.  Hammer,  17  Colo.  591 ;  Swem  v.  Newell, 
19  Colo.  397. 

If,  on  the  other  hand,  a  note  is  paid  after  its  maturity  by 
a  stranger,  it  will  in  general  be  held  to  be  a  purchase,  and 
not  a  payment.  This  is  especially  so  if  it  is  tho  intention 
of  the  party  paying  not  to  satisfy  the  note.  Dodge  v.  Wreed- 
man't  Saving*  ft  Trutt  Co.,  3  Otto,  379 ;  Barney  v.  Clark. 
46  N.  H.  514 ;  Harbeck  v.    Vanderbilt,  20  N.  Y.  395. 
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The  taking  of  title  to  the  property  in  controversy  being 
the  exercise  of  a  corporate  power,  and,  as  such,  forbidden 
until  the  fee  for  filing  has  been  paid,  it  follows  that  the  title 
of  The  Aspen  Hardware  Company  as  a  corporation  cannot 
be  upheld.  Having  failed  to  comply  with  the  statute,  The 
Aspen  Hardware  Company  at  the  time  of  the  transfer  was 
neither  a  de  jure  nor  a  de  facto  corporation,  but  simply  a 
voluntary  association  of  individuals  in  the  nature  of  a 
copartnership. 

There  is  a  broad  distinction  between  those  acts  made  nec- 
essary by  the  statute  as  a  prerequisite  to  the  exercise  of  cor- 
porate powers  and  those  acts  required  of  individuals  seeking 
incorporation,  but  not  made  prerequisites  to  the  exercise  of 
such  powers. 

"  In  respect  to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and  may  he  taken 
advantage  of  collaterally,  in  any  form  in  which  the  fact  of 
incorporation  can  properly  be  called  in  question.  In  respect 
to  the  latter,  the  incorporation  Is  responsible  only  to  the 
government  in  a  direct  proceeding  to  forfeit  the  charter." 
Abbott  v.  Omaha  Smelting  $  Refining  Company,  4  Neb.  416. 
The  omission  in  this  case  is  of  acts  of  the  former  class,  and 
consequently  there  was  no  corporation  in  esse  at  the  time  of 
the  levy  of  the  writ,  while  the  evidence  leaves  it  in  doubt  if 
this  omission  had  been  supplied  prior  to  the  institution  of 
the  present  action. 

But  although  it  could  not  at  the  time  exercise  any  corporate 
power,  this  did  not  prevent  The  Aspen  Hardware  Company 
from  taking  title  to  the  property  as  a  copartnership.  In 
other  words,  under  the  conceded  facts,  the  company  was  not 
at  the  time  a  corporation,  but  this  will  not  preclude  it  from 
maintaining  the  action  as  a  copartnership.  The  plaintiff 
sues  as  The  Aspen  Hardware  Company,  and  the  facte  alleged 
show  that  such  company  was  a  copartnership  and  not  a  cor- 
poration. There  is  nothing  in  the  name  of  the  association 
to  conflict  with  this,  as  at  common  law  partners  may  carry 
on  business  under  any  name  they  choose.    They  are  bound 
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rather  by  their  acts  than  by  the  style  which  they  give  to 
themselves.  Cook  on  Stock  and  Stockholders)  sec.  233 ; 
Chaffee  v.  Ludeting,  27  La.  Ann.  607. 

This  principle  has  been  applied  in  many  cases  where  par- 
ties have  set  up  the  defense  of  individual  nonliability  by 
reason  of  having  directed  an  incorporation  to  be  had,  but 
where  none  in  fact  was  consummated.  Cook  on  Stock  & 
Stockholders,  sees.  238,  234 ;  Abbott  v.  Omaha  Smelting  £ 
Refining  Co.,  supra;  Umpire  Mills  v.  Alston  Grocery  Co., 
15  S.  W.  Rep.  505  (Texas). 

The  law  having  cast  this  liability  upon  the  members  of 
the  association,  we  think  they  must  be  given  the  advantages  ■ 
accorded  a  copartnership.  So,  in  this  case,  while  we  feel 
compelled  under  the  statute  to  deny  plaintiffs  right  of 
recovery  as  a  corporation,  we  think  they  may  maintain  the 
action  as  a  copartnership.  The  cause  will  accordingly  be 
reversed  and  remanded,  with  directions  to  the  district  court 
■  to  allow  the  parties  to  amend  their  pleadings  as  they  may 
be  advised. 

Reverted. 


The  People  ex  bel.  Hart,  Relator,  v.  Anderson,  Re- 
spondent, 

Tact  Casx. 

Upon  consideration  of  the  evidence,  the  court  finds  that  In  the  matters 

complained  of  the  respondent  acted  In  the  utmost  good  faith  and 

that  the  charge  against  him  is  not  true. 

Original  Proceeding  for  Disbarment. 

Mr.  S.  B.  Berry,  for  relator. 

Mr.  Clai  B.  Whitfobd  and  Mr.  H.  A.  Lindsley,  for 
respondent. 

Per  Cdbiam.    The  relator  brings  this  proceeding  to  disbar 
respondent  for  alleged  misconduct  in  his  office  of  attorney. 
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No  appearance  for  defendant  in  error. 

Per  Curiam.  This  case  is  brought  here  on  a  writ  of  error 
to  a  judgment  of  the  court  of  appeals.  The  facts  upon  which 
the  controversy  arises  are  fully  stated,  and  the  law  applicable 
thereto  ably  discussed,  in  the  opinion  of  the  court  of  appeals 
in  Winter  v.  Goebner,  2  Colo.  App.  259.  We  fully  concur 
in  the  reasoning  of  the  learned  writer  of  that  opinion,  and 
the  conclusion  reached.  The  judgment  is  accordingly  af- 
firmed. 

Affirmed. 


Steves  et  al.  v.  Carson  et  al. 

1,  Practice  is  Civil  Actions— Disc  hrtioit. 

A  motion  to  dismiss  an  action  and  strike  the  complaint  from  the  files 
because  no  summons  had  been  issued  within  thirty  days  from  the 
date  of  filing  the  complaint,  as  required  by  the  code,  is  addressed 
to  the  sound  discretion  of  the  court, 

2.  DlBCBBTIONAET  RlTLIHGS,  WHEN  RjT.V FUSIBLE. 

The  judgment  of  the  court  below,  based  upon  a  ruling  as  to  a  matter 
resting  in  its  sound  discretion,  may  be  reviewed  and  reversed  when 
it  appears  that,  from  a  mistaken  notion  of  its  power  In  the  premises, 

it  failed  to  exercise  discretion. 

Error  to  the  Court  of  Appeals. 

Messrs.  WILSON  &  ST1MSON,  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court 

The  plaintiffs  in  error  commenced  this  action  on  June  5, 
1889,  by  filing  in  the  district  court  of  Pitkin  county  a  com- 
plaint in  support  of  an  adverse  claim  filed  in  the  United 
States  land  office  at  Glenwood  Springs,  May  10, 1889.  No 
summons  was  issued.     On  July  6,  1889,  the  defendants  in 


Digitized  by  GOO^k' 


1895.]  Steves  v.  Carson.  281 

error  specially  appeared  and  moved  the  court  to  dismiss  the 
cause  and  strike  the  complaint  from  the  files  because  no 
summons  had  been  issued  within  thirty  days  from  the  date 
of  filing  the  complaint.  On  July  9,  1889,  plaintiffs  in  error 
filed  a  cross  motion  for  leave  to  issue  summons  in  the  cause, 
upon  the  ground  that  the  failure  to  issue  the  summons  was 
due  to  excusable  neglect,  etc.  Affidavits  were  introduced 
in  support  of  this  motion  to  the  effect  that  E.  C.  Stim- 
son,  Esq.,  the  attorney  who  prepared  the  complaint,  gave  it, 
with  money  to  pay  the  docket  fee,  to  a  clerk  in  his  office, 
with  instructions  to  file  the  same  and  to  request  the  clerk 
to  issue  summons  thereon ;  that  on  the  following  day  he 
left  the  state,  and  was  absent  for  the  period  of  six  weeks, 
and  did  not  know  until  his  return  that  summons  had  not 
been  issued  in  pursuance  of  his  direction ;  that  he  had  the 
entire  charge  of  the  case,  and  that  his  partner,  Mr.  Wilson, 
did  not  know  the  complaint  had  been  filed.  The  court 
below  sustained  the  motion  to  dismiss  the  action,  and  over- 
ruled the  motion  for  leave  to  issue  summons  upon  the  ground 
that  "the  court  *  *  *  lias  no  discretion,  and  is  without 
power  to  order  summons  after  the  expiration  of  said  thirty 
days." 

Section  S3,  Civil  Code  of  1887,  provides  that : 

"  The  clerk  shall  endorse  on  the  complaint  the  day,  month 
and  year  the  same  is  filed,  and  at  any  time  within  one  month 
after  the  filing  of  the  same,  the  plaintiff  may  have  a  sum- 
mons issued.  The  summons  may  be  signed  by  the  clerk  and 
directed  to  the  defendant,  to  be  issued  under  the  seal  of  the- 
court,  or  it  may  be  signed  and  issued  by  the  attorney  for 
the  plaintiff." 

On  error  to  the  court  of  appeals,  that  court  affirmed  the 
judgment  of  the  court  below  upon  the  authority  of  the  case 
of  Coomb*  v.  Pariih  et  al.,  6  Colo.  296,  and,  inter  alia,  said : 

"  However  much  the  circumstances  as  detailed  in  the  affi- 
davits might  have  appealed  to  the  discretion  of  the  court  in 
the  matter,  we  are  unable  to  concede  that  the  question  of 
discretion  is  in  any  way  involved." 
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We  think  the  court  of  appeals  was  in  error  in  holding 
that  the  case  of  Goombt  v.  Parith  concludes  the  question 
here  presented,  to  wit,  whether  the  district  court  had  dis- 
cretion in  the  matter.  It  does  not  appear  from  the  reonrd 
in  that  case  that  any  facts  were  shown  or  relied  on  as  an 
excuse  for  not  issuing  summons  within  the  time  prescribed ; 
and  no  intimation  is  found  iii  the  opinion  that  if  there  had 
been,  the  trial  court  could  not  have  exercised  discretion. 
And,  furthermore,  that  decision  was  based  upon  the  code  of 
1877,  which  provided  (sec.  29)  that  "civil  actions  *  *  • 
shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  in  which  the  action  is  brought,  and  the 
timing  of  a  summons  therein."  By  section  46  it  is  provided 
that  "from  the  time  of  the  service  of  the  summon*  in  a  civil 
action,  the  court  shall  be  deemed  to  have  acquired  jurisdic- 
tion and  to  have  control  of  all  subsequent  proceedings." 
Therefore,  that  action  had  not  been  commenced.  We  find 
a  very  material  change  in  the  code  of  1887,  section  32  pro- 
viding that  "civil  actions  shall  be  commenced  by  the  filing 
of  a  complaint  *  "  *  or  by  the  service  of  a  summons." 
Section  44  provides,  further,  that  "from  the  time  of  the 
filing  of  the  complaint,  •  *  »  the  court  shall  be  deemed  to 
have  acquired  jurisdiction,  and  to  have  control  of  all  sub- 
sequent proceedings." 

Hence,  in  the  case  at  bar,  the  court  bad  acquired  jurisdic- 
tion, and  by  virtue  of  its  general  powers  had  control  of  the 
proceedings,  and  it  was  clearly  within  its  province  to  con* 
■aider  and  weigh  the  evidence  presented,  and,  in  the  exercise 
of  a  sound  discretion,  to  grant  or  refuse  the  relief  asked.  If 
it  satisfactorily  appeared  that  plaintiffs  had  done  all  that 
was  incumbent  upon  them  to  procure  the  issuance  of  the 
summons,  and  the  omission  to  issue  it  was  due  to  the  over- 
sight or  neglect  of  the  clerk,  then  they  ought  not  to  be 
prejudiced  by  such  failure  or  neglect,  under  the  well  settled 
principle  that  no  person  Bhall  suffer  from  the  nonfeasance 
of  a  public  officer  in  the  performance  of  his  official  duties. 
On  the  other  hand,  if  it  appeared  that  the  failure  to  issue 
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the  summons  was  due  to  the  neglect  of  plaintiffs,  then  they 
should  suffer  the  penalty  of  such  neglect. 

In  Dupuy  v.  Shear,  29  Cal.  288,  the  leading  case  cited 
and  relied  on  as  sustaining  the  conclusion  of  this  court  in 
the  Coombs  Case,  it  is  said  : 

"  If  the  court  had  any  authority  to  direct  a  second  sum- 
mons to  issue,  tt  must  be  because  by  filing  the  complaint 
and  issuing  a  summons  thereon,  a  suit  had  been  commenced 
within  tbe  meaning  of  the  provisions  of  the  practice  act, 
and  there  was  thenceforth  a  suit  pending  and  within  the  con- 
trol of  the  court,  which  the  court  by  virtue  of  its  general 
powers  over  the  subject-matter  was  authorized  to  dispose  of, 
and  as  incident  to  this  power  it  was  authorized  to  direct 
process  to  issue  for  the  purpose  of  acquiring  jurisdiction  of 
the  person.  "  *  "  Conceding  this  authority  to  exist,  the 
exercise  of  the  power  rests  in  the  sound  legal  discretion  of 
the  court." 

While  we  might  not  feel  at  liberty  to  interfere  with  the 
action  of  the  court  below  in  dismissing  tbe  case  had  it  done 
bo  in  the  exercise  of  its  discretion,  we  feel  compelled  to 
reverse  its  ruling  because  it  failed  to  exercise  any  discretion, 
bat  felt  bound  to  dismiss  tbe  action  under  a  mistaken  notion 
of  its  power  in  the  premises.  The  judgment  of  the  court  of 
appeals  is  accordingly  reversed,  with  directions  to  reverse 
the  judgment  of  the  district  court  and  remand  the  cause  for 
further  proceedings. 

Reversed. 


Steves  et  al.  v.  Carson  et  al. 
Error  to  the  Court  of  Appeals. 
Messrs.  Wilson  &  Stimson,  for  plaintiffs  in  error. 
No  appearance  for  defendants  in  error. 
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Per  Curiam.  The  record  in  this  cause  presents  the  same 
question  involved  in  the  preceding  case,  ante,  p.  280,  and  was 
submitted  in  connection  therewith.  For  the  reasons  given 
in  the  opinion  in  that  case,  the  judgment  of  the  court  of 
appeals  is  reversed  and  the  cause  remanded. 

Reverted  and  remanded. 


The  Water  Supply  and  Storage  Company  v.  Ten- 
nry,  Water  Commissioner,  et  al. 

Bill  of  Exceptions,  by  Whom  Authenticated. 
The  judge  who  presided  at  the  trial  may  settle,  sign  and  seal  the  bill  of 
exceptions  after  the  expiration  of  bis  term  of  office. 

Appeal  from  the  District  Court  of  Larimer  County. 

Motion  to  strike  from  the  record  the  bill  of  exceptions. 

Mr.  Chas.  H.  Toll,  Mr.  C.  M.  Garwood  and  Mr.  W.  R. 
Barbour,  for  the  motion. 

Mr.  H.  N.  Haynes,  Mr.  H.  I.  Gabbutt  and  Mr.  G.  W. 
Bailey,  opposing. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court 

The  term  of  office  of  Hon.  S.  S.  Downer,  district  judge  of 
the  eighth  judicial  district,  expired  January  8, 1895.  Three 
days  prior  thereto,  in  the  district  court  of  Larimer  county. 
Judge  Downer  presiding,  the  decree  in  this  case  was  entered, 
from  which  an  appeal  to  this  court  was  granted,  and  time 
given  within  which  to  tender  a  bill  of  exceptions. 

After  the  expiration  of  his  term  of  office,  but  within  the 
time  theretofore  fixed,  there  was  presented  to  the  ex-judge  a 
bill  of  exceptions,  which  was  thereupon  approved  by  him, 
and  signed  and  sealed  as  a  true  and  correct  bill.     It  was 
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thereupon  lodged  in  the  office  of  the  clerk  of  the  district 
court,  and  thereafter  tiled  in  this  court  as  a  part  of  the  rec- 
ord in  the  cause.  The  appellees  now  move  to  strike  it  from 
the  record. 

The  sole  question  is :  May  the  bill  of  exceptions  be  set- 
tled, signed  and  sealed  by  the  judge  who  tried  the  case  after 
he  ceases  to  be  judge  ? 

There  seem  to  be  three  lines  of  decisions  upon  this  ques- 
tion : 

(1)  In  England  and  in  some  of  the  states,  where  there  is 
no  statute  permitting  the  succeeding  judge  to  sign  the  bill, 
the  trial  court  will  award  a  new  trial  as  a  matter  of  right  to 
the  defeated  party.  Newton  i>.  Boodle,  54  Eng.  C.  L.  "795  , 
People  ex  rel.  v.  Judge,  40  Mich.  680 ;  Omen*  v.  Paxton, 
(N.  C.)  XI  S.  E.  Rep.  375. 

(2)  In  some  states  the  successor  in  office  may  settle  the 
bill  of  exceptions  in  a  case  tiled  before  his  predecessor 
where  the  statute  permits  it  to  be  done,  and,  in  Indiana,  in 
the  absence  of  any  such  authority.  Smith  v.  Baugh,  32 
Ind.  167,  and  cases  cited. 

(3)  In  other  states  the  rule  is  that  the  trial  judge  may 
sign  the  bill  after  he  ceases  to  be  judge.  Fellows  v.  Tail, 
14  Wis.  166;  Stirling  v.  Wagner,  31  Pac.  Rep.  1032,  where 
the  authorities  are  reviewed  at  length. 

It  is  important  that  the  practice  in  this  state  be  settled. 
In  the  jurisdictions  wherein  it  is  held  that  when  the  judge 
who  tries  a  case  ceases  to  be  judge  before  the  bill  of  excep- 
tions is  settled,  a  new  trial  will  be  granted  as  of  right,  it  is 
upon  the  theory  that  the  settling  of  the  bill  is  nob  only  a 
judicial  act,  but  one  that  can,  in  the  nature  of  things,  be 
performed  only  by  the  judge  who  presided  at  the  trial, 
because  he,  and  not  his  successor,  knows  what  took  place 
during  its  progress.  Upon  this  holding,  the  only  way  to  pre- 
serve the  rights  of  a  defeated  party  is  to  give  him  a  new 
trial,  provided  he  is  diligent  in  making  his  application 
therefor. 

In  the  states  where  it  is  held  that  the  s 
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may  perform  this  function,  it  is  either  because  of  express 
statutory  authority,  or  upon  the  theory  that  the  act  being 
judicial,  and  the  office  a  continuous  one,  whoever  fills  the 
office  at  the  time  the  act  is  to  be  performed  is  competent  to 
sign  the  bill,  the  same  as  any  other  judicial  act  that  per- 
tains to  a  cause  in  court. 

In  the  third  class  of  cases  the  settling  of  the  bill  of  ex- 
ceptions is  regarded  as  a  ministerial  act,  particularly  where, 
as  in  this  state,  the  statute  permits  a  bill  to  be  attested  by 
affidavits  in  case  the  judge  who  should  settle  it  neglects  or 
refuses  to  allow  the  same. 

Without  discussing  at  length  the  reasons  that  are  given 
for  these  various  decisions,  we  think  those  authorities  which 
recognize  the  power  of  the  judge  to  settle  the  bill  after  he 
ceases  to  hold  the  office  are  grounded  upon  the  better 
reason,  and  that  the  rule  is  more  consonant  with  the  liberal 
spirit  of  the  code  in  observing  the  substantial  rights  of  the 
parties  to  an  action  and  disregarding  technicalities.  It 
saves  expense  to  litigants  and  avoids  waste  of  time,  yet  pre- 
serves to  the  parties  their  substantial  rights  equally  as  well 
as  does  either  of  the  other  methods.  Besides,  it  is  in  accord- 
ance with  the  practice  heretofore  prevailing  in  this  state, 
thuugh  no  decision  to  that  effect  has  been  reported.  We 
therefore  establish  it  as  the  practice  to  be  followed  in  cases 
like  the  one  at  bar. 

The  motion  to  dismiss  is  denied. 

Motion  denied. 


Digitized  by  GOO^k' 


1895.]  Finch  v.  Tobner. 


Finch  v.  Tubneb  bt  al. 

1.  Mechanics'  Liens — Personal  Judgment. 

The  rule  announced  in  Cannon  a.  Williams,  14  Colo.  SI,  that,  in  an  action 
to  foreclose  amechanic's  Hen,  a  personal  judgment  may  be  rendered 
for  the  amount  due,  notwithstanding  no  right  to  a  lien  exist*,  is  re- 
affirmed. 

2,  Same— EiKirmis. 

A  judgment  creditor  who  has  obtained  a  decree  foreclosing  a  mochaaic'a 
lien  and  awarding  a  venditioni  exponas,  ma;  take  out  an  ordinary 
execution  to  enforce  a  personal  judgment  embodied  in  the  decree. 

S.  Sheriff's  Deed — Wras  Issued. 

As  to  the  judgment  debtor  and  his  grantee,  the  sheriff's  deed  may  issue 
at  any  time  after  the  expiration  of  six  months. 

4.  Execution  Sales. 

One  who  has  several  judgments  against  a  debtor  may  enforce  them  all, 
but  if  any  particular  property  of  the  debtor  is  legally  sold  under 
execution,  the  interest  of  the  debtor  therein  is  divested,  and  a  sub- 
sequent sale  of  the  same  property  under  other  executions  conveys 
nothing. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Tina  action  was  instituted  by  the  appellant  (plaintiff  be- 
low) for  the  purpose  of  removing  a  cloud  upon  his  title  to 
an  undivided  three  eighths  interest  in  the  "Wallace  lode,"  sit- 
uate in  Cleat  Creek  county,  Colorado,  and  to  compel  a  con- 
veyance thereof  by  the  defendants  to  the  plaintiff.  Trial  was 
had  upon  an  agreed  statement  of  facts, — which  are  stated  in 
this  opinion  in  so  far  as  they  are  pertinent, — and  the  court 
dismissed  the  complaint,  from  which  judgment  the  plaintiff 
prosecutes  this  appeal. 

It  is  conceded  that  on  March  16,  1883,  the  title  to  an  un- 
divided three  eighths  interest  in  the  Wallace  lode  was  in  J.  S. 
Sanderson,  and  it  is  this  interest  which  is  in  controversy 
here;  the  plaintiff  claiming  it  by  deed  dated  February  3, 
1890,  the  defendants  by  virtue  of  a  sheriff's  deed  executed 
and  recorded  on  March  3,  1885,  which  deed  was  made  pur- 
suant to  a  sale  under  an  execution  Issued  upon  a  judgment 
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in  favor  of  the  plaintiff  obtained  in  the  county  court  of  Clear 
Creek  county  iu  a  suit  wherein  one  John  F.  Teal  was 
plaintiff  and  Sanderson  and  others  were  defendants.  If  San- 
derson's title  was  divested  by  such  sale  and  deed,  the  defend- 
ants should  prevail ;  otherwise  the  title  of  the  appellant  is 
good. 

At  the  trial  the  appellees  relied  upon  various  other  sheriffs 
deeds,  based  upon  divers  judgments  obtained  against  Sander- 
son and  others,  but,  after  a  careful  examination  of  the  record, 
we  are  satisfied  that  the  defendants  can  sustain  their  claim 
to  this  property,  if  at  all,  only  under  the  sale  and  the  sheriff's 
deed  based  upon  the  Teal  judgment.  The  case  should,  there- 
fore, be  considered  and  determined  and  made  to  depend  upon 
the  validity  of  the  Teal  judgment  and  the  regularity  of  the 
proceedings  employed  to  enforce  it. 

While  Sanderson  was  the  owner  of  this  property,  it  appears 
that  he  and  some  of  the  other  owners  employed  Teal  to  do 
work  on  the  mine,  but  did  not  pay  him  therefor.  In  August, 
1883,  Teal,  to  preserve  his  rights  under  the  mechanic's  lien 
act,  duly  filed  with  the  county  clerk  and  recorder  notice  of 
his  claim  of  a  lien  for  his  work  done  upon  the  mine.  There- 
after, and  within  the  statutory  time,  he  brought  suit  upon 
this  claim,  the  object  of  which  was  to  establish  a  lien  upon 
the  lode  for  the  amount  of  the  judgment  to  be  recovered. 
Personal  service  was  bad  upon  Sanderson  and  other  defend- 
ants, including  the  appellant,  but  all  of  the  owners  of  the 
property  were  not  made  parties  to  the  actiorr,  nor  were  any 
other  lien  claimants  of  record  made  parties  thereto.  Default 
was  entered  against  the  defendants  served ;  hearing  was  had, 
and  a  decree  entered  in  favor  of  the  plaintiff,  embraced  in 
which  was  a  personal  judgment  against  the  defendants  and 
a  lien  therefor  established  against  the  property.  A  writ  of 
venditioni  exponas  was  awarded,  directing  that  the  property 
be  sold  thereunder,  the  sale  to  conform,  as  nearly  as  may 
be,  to  sales  upon  execution ;  and  there  was  an  order  to  the 
effect  that  if  the  premises,  when  sold,  should  not  bring  suffi- 
cient to  satisfy  the  judgment,  plaintiff  should  have  execution 
for  the  residue. 
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For  reasons  which  are  not  stated  in  the  record,  but  un- 
questionably for  one  reason,  at  least, — that  the  judgment 
creditor  was  satisfied  that  that  portion  of  the  decree  estab- 
lishing the  lien  was  invalid, — no  steps  were  taken  to  carry 
out  those  provisions  of  the  decree  establishing  the  lien,  but 
an  ordinary  execution  was  sued  out  upon  the  personal  judg- 
ment embodied  in  the  decree,  and  sale  thereunder  had  on 
June  2,  1884,  whereat  A.  M.  White  was  the  purchaser. 

Thereafter,  and  before  the  time  for  redemption  expired, 
this  certificate  of  sale  was  assigned  to  Robert  Turner,  one 
of  the  appellees,  to  whom,  upon  the  3d  day  of  March,  1895, 
no  redemption  having  been  made,  the  sheriff  executed  his 
deed  for  the  whole  of  said  Wallace  lode,  as  assignee  of  said 
certificate. 

Mr.  Enos  Miles,  Mr.  Sidney  H.  Dent  and  Mr.  Marcus 
Finch,  for  appellant. 

Mr.  L.  C.  Rockwell  and  Mr.  A.  D.  Rullts,  for  appel- 
lees. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

It  will  be  conceded,  of  course,  that  although  the  certificate 
of  sale  and  the  sheriffs  deed  included  all  of  the  Wallace  lode, 
the  grantee  of  the  deed  acquired  only  such  interest  as  San- 
derson owned  therein.  Rut  whatever  irregularity  there  may 
have  been  in  including  in  the  execution  and  in  the  certifi- 
cate of  sale  and  the  sheriff's  deed  the  entire  lode,  this  will 
not  invalidate  the  deed,  or  the  grantee's  title  thereunder,  as 
to  the  interest  which  the  judgment  debtor  actually  owned. 

As  we  have  seen,  the  decree  in  the  Teal  case  established 
a  lien  upon  the  property,  and  awarded  a  venditioni  exponas, 
under  which  the  property  was  to  be  sold  to  satisfy  the  per- 
sonal judgment  embodied  in  the  decree  as-  a  part  thereof. 

First :  It  is  contended  that  the  abandonment  by  the  judg- 
ment creditor  of  his  rights  to  enforce  the-  lien  was  equiva- 
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lent  to  a  surrender  of  all  his  right  to  enforce  any  part  of  the 
decree,  and  that  the  issuing  of  an  ordinary  execution  upon 
such  personal  judgment  and  the  sale  thereunder  and  the 
sheriffs  deed  in  pursuance  thereof  are  void. 

In  passing  we  may  observe  that  we  fail  to  see  the  appro- 
priateness of  the  particular  writ  awarded,  and  it  may  be  that 
the  judgment  creditor  was  likewise  sensible  of  the  inade- 
quacy of  the  writ  to  enforce  the  lien,  and  such  may  have 
been  an  additional  ground  for  waiving  the  lien,  even  if  valid. 
In  Cannon  et  al.  v.  WilHamt,  14  Colo.  21,  the  court  held  that 
the  lien  as  established  by  the  trial  court  could  not  be  sus- 
tained because  the  claimant  failed  to  observe  the  substantial 
requirement  of  the  statute  prescribing  what  should  be  included 
in  the  recorded  notice  of  the  lien.  But  the  court  held  that 
a  personal  judgment  might  be  rendered  upon  which  execu- 
tion might  issue,  and  dismissed  the  proceedings  as  far  as  the 
lien  was  concerned,  but  ordered  execution  to  be  issued  for 
the  collection  of  the  debt  as  in  case  of  money  judgments  re- 
covered through  ordinary  actions  at  law.  See,  also,  St.  Kevin 
Mining  Co.  v.  Isaacs,  18  Colo.  400. 

The  only  material  difference  in  the  facts  between  that  case 
and  this  is  that  in  the  former  the  superior  advantages  of  the 
lien  were  lost  by  a  ruling  of  the  court,  while  in  this  case  the 
lien  claimant  voluntarily  relinquished  his  right  to  enforce 
the  lien  which,  if  valid,  would  have  given  him  greater  rights 
than  would  an  execution  on  an  ordinary  money  judgment. 
The  appellant  strenuously  insists  that  the  lien  is  invalid,  and 
yet  objects  to  the  act  of  the  claimant  waiving  the  same.  We 
agree  with  appellant  that  the  decree,  in  so  far  as  it  estab- 
lished a  lien,  cannot  be  sustained,  and  an  attempted  enforce- 
ment thereof  would  have  been  useless.  But  as  in  the  former 
case  the  personal  judgment  and  its  enforcement  by  an  ordi- 
nary execution  were  saved  to  the  judgment  creditor  notwith- 
standing the  lien  fell  by  the  judgment  of  the  appellate  court, 
so  in  this  case  the  right  remains  to  the  lien  claimant  who 
established  his  claim  to  enforce  the  personal  judgment,  al- 
though he  voluntarily  relinquished  what  the  trial  court  de- 
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clared  a  lien,  but  which  cannot  be  upheld  by  this  court  as 
valid. 

Second:  The  appellant  insists,  however,  assuming  the  va- 
lidity of  the  Teal  judgment,  that  the  execution  of  the  sheriff's 
deed  on  March  8,  1885,  was  premature  and  void,  because  it 
issued  before  the  expiration  of  nine  months  from  the  date  of 
the  sale.  To  this  there  are  two  answers :  (1)  The  sale  was 
had  on  the  2d  of  June,  1884.  The  sheriff's  deed  was  issued 
March  3,  1885.  Between  the  date  of  the  sale  and  the  date 
of  the  sheriff's  deed  nine  calendar  months  intervened.  But 
(2)  if  this  were  not  true,  the  appellant,  being  a  grantee  of 
Sandei'son,  the  judgment  debtor,  oannot  be  heard  to  complain. 
He  is  subrogated  to  the  rights  of  his  grantor,  and  has  such 
rights  as  his  grantor  would  have,  and  none  other.  As  to  the 
judgment  debtor  and  bis  grantee,  the  deed  may  issue  at  any 
time  after  the  expiration  of  six  months.  Gen.  State.  (1883), 
sec.  1851. 

Third ;  It  is  said  that  Turner  was  the  owner  by  assign- 
ment of  three  other  judgments  against  Sanderson,  and  while 
we  do  not  consider  it  necessary  to  determine  whether  or  not 
there  is  proper  evidence  in  the  record  to  support  this  asser- 
tion, yet,  assuming  it  to  be  true,  it  is  urged  that  before  the 
sheriff's  deed  under  the  Teal  judgment  was  issued  to  Turner 
executions  were  issued  and  sales  made  under  these  three 
judgments,  and  Turner  became  the  purchaser  thereat,  so  that 
he  thereby  redeemed  fromtbesale  under  the  Teal  judgment, 
and  consequently  the  sheriff's  deed  of  March  3d  is  void. 

We  do  not  consider  the  claim  tenable.  There  was  no 
intention  on  the  part  of  Turner  to  redeem.  None  of  the 
statutory  provisions  for  redemption  were  complied  with  in 
any  respect.  Besides,  one  who  has  several  judgments  against 
a  debtor  may,  if  he  sees  fit,  enforce  all  of  them  ;  but  if  any 
particular  property  of  a  judgment  debtor  is  legally  sold  under 
a  valid  execution,  the  entire  interest  of  the  judgment  debtor 
therein  is  divested,  and  a  subsequent  sale  of  the  same  prop- 
erty under  other  executions  conveys  nothing. 

As  we  have  already  determined,  the  Teal  judgment  was 
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valid,  the  sale  under  the  execution  regular,  and  the  sheriff's 
deed  was  executed  as  the  law  provides.  By  such  proceed- 
ings all  the  interest  that  Sanderson  owned  in  this  property 
was  divested,  and  became  vested  in  Turner,  whose  deed 
therefore  was  placed  upon  record  long  before  the  appellant 
obtained  his  deed  from  Sanderson. 

The  appellant  challenges  the  constitutionality  of  the  me- 
chanic's lien  act  on  the  ground  that  the  legislature  did  not 
follow  the  provisions  of  the  constitution  in  passing  the  same, 
but  as  the  rights  of  the  defendants  do  not  in  any  sense  rest 
upon  that  act,  the  point  need  not  be  determined.  Besides, 
the  record  fails  to  show  that  any  evidence  of  such  noncom- 
pliance was  brought  to  the  attention  of  the  trial  court  in 
such  a  way  as  to  call  for  its  ruling  thereon,  or  to  permit  of  a 
review  of  the  same  in  this  court.  It  follows  that  the  judg- 
ment of  the  district  court  should  be  affirmed. 

Affirmed. 


Btjrton  v.  Snyder, 

1.  OAEjnsHMENT— Pleadings, 

Although  a  garnishment  proceeding  Is  In  aid  of  the  original  salt,  it  may 
properly  be  treated  as  a  separate  and  distinct  action  so  far  as  the 
pleadings  are  concerned.  # 

2.  9  a.mk-  -Rfoohd. 

The  interrogatories  and  answers  in  a  garnishment  proceeding  need  not 
be  preserved  by  bill  of  exceptions.  Like  other  proceedings,  they 
become  part  of  the  record  proper. 

S.  Record— Exceptions,  When  not  Required. 

The  code  provides  that  written  motions  affecting  or  based  on  the  plead- 
ings shall  be  taken  as  a  part  of  the  record  without  being  made  such 
by  bill  of  exceptions,  and  that  no  exception  need  be  taken  to  de- 
cisions sustaining  or  overruling  such  motions  in  order  to  obtain  a 
review  thereof. 

Error  to  the  District  Court  of  Gunnison  County. 

Motion  to  dismiss  writ  of  error. 
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Defendant  in  error,  William  Snyder,  commenced  suit  upon 
a  promissory  note  executed  by  plaintiff  in  error  and  her  hus- 
band, who  were  both  made  defendants  in  the  action.  Of 
the  defendants,  Mrs.  Burton  only  was  served  with  process, 
and  she  alone  appeared  in  the  action,  her  husband  being 
deceased. 

As  ancillary  to  this  suit,  Snyder  caused  a  writ  of  attach- 
ment and  garnishment  process  to  issue,  which  was  served 
upon  The  Kansas  Mutual  Life  Association  as  garnishee. 

In  answer  to  the  garnishment  process  the  garnishee  ad- 
mitted that  it  owed  Mrs.  Burton  the  sum  of  $3,000  upon  a 
policy  of  insurance  upon  the  life  of  her  husband.  The  asso- 
ciation thereafter  brought  this  money  into  court  and  de- 
posited it  with  the  clerk  to  await  the  ultimate  judgment  of 
the  court.  The  answers  of  the  garnishee  were  not  traversed 
in  any  way,  and  no  issue  of  fact  was  raised  or  passed  upon 
by  the  trial  court  iu  the  garnishment  proceeding. 

The  plaintiff  in  error,  Lydia  Burton,  however,  filed  a 
motion  asking  that  the  garnishee  be  discharged  and  the  money 
turned  over  to  her.  This  motion  raised  a  question  of  law 
upon  the  act  of  1887  entitled  "  An  Act  Relating  to  Life  and 
Casualty  Insurance  on  the  Assessment  Flan."  See  Session 
Laws  of  1887,  page  284.  By  section  10  of  this  act  it  is  pro- 
vided : 

"  The  money  or  other  benefit,  charity,  relief,  or  aid  to  be 
paid,  provided  or  rendered  by  any  corporation  authorized  to 
do  business  under  this  act,  shall  not  be  liable  to  attachment 
or  other  process,  and  shall  not  be  seized,  taken,  appropriated, 
or  applied  to  any  legal  or  equitable  process,  nor  by  operation 
of  law,  to  pay  any  debt  or  liability  of  a  policy  or  certificate 
holder  or  any  beneficiary  named  therein." 

The  court  overruled  the  motion  to  discharge  the  garnishee, 
thereby  holding  that  the  money  was  not  exempt.  The  main 
case  proceeded  to  judgment  in  favor  of  the  plaintiff  against 
Mrs.  Burton  for  the  sum  of  about  $3,500.  As  a  part  of  this 
judgment  the  13,000  deposited  with  the  clerk  by  the  insur- 
ance company  was  ordered  to  be  paid  over  to  plaintiff,  where* 
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upon  the  defendant  aaed  out  this  writ  of  error.  No  bill  of 
exceptions  having  been  filed,  the  defendant  in  error  (plaintiff 
below)  now  moves  to  dismiss  the  writ  of  error. 

Mr.  W.  D.  Wright  and  Mr.  J.  C.  Helm,  for  plaintiff 
in  error. 

Mr.  T.  C.  Beown,  for  defendant  in  error. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  first  question  presented  relates  to  the  right  of  plain- 
tiff in  error  to  have  the  judgment  of  the  district  court  re- 
viewed upon  the  garnishment  proceedings  in  the  absence  of 
an  exception  to  that  judgment.  Although  the  garnishment 
proceeding  is  in  aid  of  the  original  suit,  it,  nevertheless,  may 
properly  be  treated  as  a  separate  and  distinct  action  in  so  far 
as  the  pleadings  are  concerned;  the  interrogatories  pro- 
pounded and  the  answers  thereto  and  the  motion  for  a  dis- 
charge of  the  garnishee  constituting  the  issues  upon  which 
the  matter  is  to  be  determined.  Drake  on  Attachment, 
sec.  452 ;  Qunn  v.  Howell,  27  Ala.  663;  Smith  v.  Heidecker, 
89  Mo.  157. 

As  the  interrogatories  and  answers  constitute  the  plead- 
ings, they  need  not  be  preserved  by  bill  of  exceptions,  but, 
like  other  proceedings,  become  part  of  the  record  proper. 
Rankin  v.  Simondt,  27  111.  352 ;  Falconer  v.  Head,  31  Ala,  518 ; 
Easton  v.  Lowery,  29  Ala.  454. 

The  motion  interposed  in  this  case  was  in  effect  a  motion 
for  a  judgment  on  the  pleadings,  and  is  governed  by  sec- 
tions 60  and  387  of  the  Civil  Code  of  1887.  Section  38T 
reads  as  follows : 

"No  exceptions  need  be  taken  to  opinions  or  decisions  of 
courts  of  record  sustaining  or  overruling  demurrers  or  writ- 
ten motions  affecting  or  based  on  the  pleadings,  or  overruling 
motions  in  arrest  of  judgment,  motions  for  new  trials  or  for  con- 
tinuance of  causes,  or  giving,  refusing,  or  modifying  inetruo 
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tioiis ;  but  all  such  opinions  and  decisions  together  with  the 
demurrers,  motions  and  instructions,  shall  be  taken  as  a  part 
of  the  record,  without  being  made  such  by  a  bill  of  excep- 
tions. " 

In  the  absence  of  a  statute  it  would  perhaps  have  been 
necessary  to  have  preserved  the  motion  by  a  bill  of  excep- 
tions, but  the  statute  expressly  provides  that  such  motions 
shall  be  taken  as  a  part  of  the  record  without  being  made 
such  by  hill  of  exceptions,  and  it  also  provides  that  no  excep- 
tion need  be  taken  to  decisions  of  courts  of  record  sustain- 
ing or  overruling  such  motions. 

The  contention  of  counsel,  therefore,  that  an  exception  is 
necessary  in  order  that  this  court  may  review  the  decision 
of  the  court  below  upon  this  motion  is  set  at  rest  by  the 
plain  language  of  the  section.  The  question  presented  by 
the  motion  and  pleadings  was  a  naked  question  of  law,  the 
solution  of  which  is  dependent  in  no  way  upon  any  ques- 
tion of  fact  to  be  determined  by  evidence,  and  in  fact  no 
evidence  was  offered. 

As  we  understand  the  position  of  counsel  for  the  motion, 
it  is  that  no  case  can  be  reviewed  in  this  court  upon  appeal 
or  error  unless  an  exception  is  duly  reserved  to  the  judg- 
ment of  the  trial  court.  In  other  words,  the  claim  is  that 
this  court  cannot  review  the  judgment  in  any  case  unless 
there  is  a  bill  of  exceptions  duly  certified  and  made  part  of 
the  record,  as  where  an  exception  is  necessary  it  is  well 
settled  that  it  can  only  be  preserved  by  bill.  We  are  satis- 
fied that  no  decision  can  be  found  in  this  state  supporting 
the  rule  contended  for.  The  jurisdiction  of  this  court  is 
frequently  exercised  to  review  cases  upon  the  record  proper 
in  the  absence  of  a  bill  of  exceptions,  and  by  the  sections  of 
the  code  referred  to,  the  motion  interposed  in  this  case  is 
properly  a  part  of  such  record.  It  will,  of  course,  he  con- 
ceded that  the  taking  of  an  exception  and  preserving  the 
same  by  bill  is  necessary  to  a  review  of  the  evidence,  or 
upon  the  law  as  applied  to  the  evidence,  and  the  Colorado 
cases  go  no  further  than  this.     It  affirmatively  appears  from 
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the  record  that  the  attention  of  the  district  court  was  called 
to  the  legal  effect  of  the  answers  by  the  motion  for  judg- 
ment upon  the  pleadings,  and  by  the  express  provision  of 
the  statute  the  formal  reservation  of  an  exception  is  not  nec- 
essary to  a  review  in  such  cases.  Fituam's  Colo.  Practice, 
sec.  97. 

It  is  urged  that  as  the  record  in  this  case  shows  that  in 
pursuance  of  a  stipulation  the  insurance  money  was  depos- 
ited with  the  clerk  of  the  district  court  to  await  the  deter- 
mination of  the  court  as  to  which  party  had  the  better  right 
thereto,  that  this  was  a  waiver  of  any  objection  to  the  judg- 
ment against  plaintiff  in  error  upon  the  garnishment  pro- 
ceeding; also  a  waiver  on  her  part  to  the  final  judgment 
awarding  the  money  to  the  plaintiff  in  the  original  proceed- 
ing. This  conclusion  is  unwarranted.  It  is  not  unusual 
for  parties  to  deposit  property  or  a  fund  in  litigation  subject 
to  the  disposition  of  the  court,  and  it  has  never  been  held 
that  merely  consenting  to  such  deposit  constitutes  a  waiver 
such  as  is  here  claimed.  The  deposit  was  made  in  this 
instance,  as  is  usual  in  such  cases,  by  a  party  not  concerned 
with  the  final  disposition  of  the  money,  for  the  purpose  of 
avoiding  annoyance  from  contesting  claimants  to  the  fund. 

The  motion  to  dismiss  the  writ  of  error  will  be  denied. 
Motion  denied. 


Hahtsel  et  al.   v.  The  People,  etc.,  fob  the   use 

OP,  ETC. 

1.  Res  Judicata. 

Id  ho  far  as  claims  made  against  an  administrator  were  considered  and 
passed  upon  by  the  county  court,  sitting  as  a  court  of  probate,  its 
judgment,  in  the  absence  of  fraud  or  mistake,  must  be  considered 
as  final  and  conclusive.  But  if  an  executor  or  administrator  would 
protect  himself  from  future  liability,  he  must  see  that  his  accounts 
presented  to  the  court  embrace  ail  bis  transactions  had  In  such 
capacity.  He  may  be  held  liable  upon  his  bond  with  reference  to 
items  and  matters  not  embraced  in  his  accounts  or  considered  by 
the  court. 
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2.  Sake. 

The  decree  of  the  county  court  in  probate  matters,  settling  an  adminis- 
trator's final  account  and  discharging  him  from  his  trust,  is  conclu- 
sive upon  all  matters  or  items  which  come  directly  before  the  court 
It  is  conclusive,  however,  only  as  to  tbe  matters  embraced  in  the 
account.  It  is  no  bar  to  the  claims  of  creditors  or  heirs  which  did 
not  In  any  manner  form  the  subject  thereof. 

3.  Statctobt  Cohsteuction. 

The  statute  (Gen.  Laws,  sec  3620)  does  not  give  or  purport  to  give  a 
new  right  of  action  upon  the  bond  of  an  executor  or  administrator, 
The  right  there  alluded  to  exists  independent  of  the  statute. 

Appeal  from  the  District  .Court  of  Chaffee  Count}/. 

Action  upon  the  bond  of  an  administratrix,  brought  by  an 
heir  after  reaching  ber  majority.  The  amounts  as  stated  in 
the  opinion  represent  only  the  one  quarter  interest  of  plain- 
tiff as  such  heir. 

It  is  averred  in  the  complaint,  inter  alia,  that  the  father  of 
plaintiff,  one  Frank  Mayol,  departed  this  life  upon  June  3, 
1874,  leaving  the  defendant,  now  Nancy  M.  Hartsel,  his 
widow,  and  Emily  Madeline  Mayol  and  Richard  Mayol,  his 
children,  his  only  heirs,  and  leaving  an  estate  of  the  value  of 
•81,000. 

It  is  further  alleged  that  on  the  13th  day  of  June,  1874, 
the  defendant,  Nancy  M.  Hartsel,  was  appointed  administra- 
trix of  said  estate,  and  that,  after  giving  the  bond  sued  upon 
in  this  action,  she  entered  upon  the  discharge  of  her  duties. 
The  breach  alleged  in  the  condition  of  the  bond  is  a  failure 
to  pay  over  moneys  collected  for  the  estate,  and  failure  to 
account  for  certain  property  coming  into  her  hands  as  admin- 
istratrix. 

The  answer  denies eer tain  allegations  of  the  complaint  and 
confesses  and  avoids  others,  and  as  an  additional  defense  the 
defendants  set  up  the  proceedings  of  the  probate  court  of 
Chaffee  county  in  the  matter  of  the  administration  of  the 
estate  of  Frank  Mayol,  deceased.  The  records  are  set  forth 
in  full,  including  many  reports  made  by  the  executrix  of  her 
acts  and  doings  as  Buch,  with  the  orders  of  the  court  approv- 
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ing  them.  These  orders  conclude  with  an  order  of  final 
settlement  and  discharge  of  the  administratrix,  of  date  Jan- 
uary 7, 1884. 

Mr.  A.  S.  Weston  and  Mr.  M.  J.  Baktley,  for  appel- 
lants. 

Mr.  G.  K.  Hartenstein,  for  appellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

Of  the  items  relied  upon  in  this  action  as  a  proper  charge 
against  the  administratrix,  several  were  disallowed  by  the 
court,  and  are  not  now  contested,  and  consequently  will  not 
be  further  alluded  to. 

The  first  item  allowed  was  for  $320.  This  amount  was 
turned  over  in  cash  to  the  administratrix  and  was  designated 
in  the  appraisement,  but  for  some  reason  it  was  not  charged 
to  or  accounted  for  by  her. 

The  next  item  is  for  $1,000,  in  live  stock  belonging  to  the 
estate  and  turned  over  to  Fred.  Mayol,  and  for  which  the 
administratrix  received  credit  in  her  accounts,  although  this 
stock  was  not  included  in  the  appraisement  or  charged  to  the 
administratrix  in  any  way. 

The  thud  item  is  for  a  collection  of  $233  on  a  certain  note 
described  as  the  Newitt  note.  This  item  was  called  to  the 
attention  of  the  probate  court  iu  a  letter  by  Samuel  Hart- 
Bel,  the  husband  of  the  administratrix,  who  is  shown  to  have 
acted  for  and  by  her  authority,  but  it  does  not  appear  that 
this  amount  was  ever  charged  to  the  administratrix  or  passed 
upon  by  the  probate  court  in  any  way. 

The  fourth  and  last  item  is  a  claim  of  $1,649,  money  col- 
lected by  Mrs.  Hartsel  as  administratrix  and  reported  to  the 
court  as  having  been  received  by  her  and  ordered  by  the 
court  to  be  turned  over  to  Mr.  Hartsel,  the  guardian  of  plain- 
tiff. 

The  principal  contention  of  counsel  in  this  case  is  iu  refer* 
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ence  to  the  effect  to  be  given  the  Utter  part  of  the  following 
section  of  the  General  Laws  of  1883 : 

"Sec.  3629.  If  it  shall  appear  that  such  notice  hath  been 
duly  published,  the  court  may,  upon  the  day  named  therein, 
hear  and  examine  the  accounts  of  the  executor  or  adminis- 
trator, which  shall  be  rendered  in  the  same  manner  as  at 
other  settlements,  and  the  objections  of  any  parties  in  inter- 
est who  may  object  thereto,  and  if  it  shall  appear  that  the 
executor  or  administrator  hath  fully  and  faithfully  adminis- 
tered all  the  estate  of  the  decedent,  which  hath  come  to  his 
hands,  according  to  the  provisions  of  this  chapter,  the  court 
may  approve  such  accounts  and  discharge  the  executor  or 
administrator,  but  no  such  discharge  shall  in  any  manner 
affect  the  right  of  any  creditor,  heir  or  devisee,  to  bring  an 
action  upon  the  bond  of  such  executor  or  administrator,  for 
any  breach  of  the  condition  thereof." 

Appellants  contend  that  as  the  probate  court  is  a  court  of 
record  having  general  jurisdiction  in  the  settlement  of  es- 
tates, appointment  of  guardians,  etc.,  that  its  orders  and  judg- 
ments are  final  and  conclusive  and  not  open  to  collateral 
attack.  Tbe  appellee  does  not  dispute  the  correctness  of  the 
above  statement  as  a  general  proposition,  but  says  that  the 
same  is  changed  by  tbe  statute  above  given,  his  contention  in 
this  behalf  being  that  in  a  suit  upon  the  bond  the  entire 
matter  is  left  open  to  investigation  by  reason  of  this  lan- 
guage,— "  but  no  such  discharge  shall  in  any  manner  affect 
the  right  of  any  creditor,"  etc. 

In  order  that  we  may  determine  the  effect  of  that  portion 
of  the  section  to  which  our  attention  is  invited,  it  will  be 
necessary  to  refer  for  a  moment  to  the  effect  that  should  be 
given  to  decrees  and  orders  of  the  probate  court  in  the  ab- 
sence of  such  a  statute.  The  law  in  this  regard  is  stated  as 
follows  in  Black  on  Judgments,  section  644 : 

UA  decree  of  the  probate  court  settling  an  executor's  or 
administrator's  final  account  and  discharging  him  from  his 
trust,  after  due  legal  notice,  and  in  the  absence  of  fraud,  is 
conclusive  upon  all  matters  or  items  which  come  directly 
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before  the  court,  until  reversed;  and  it  will  be  presumed 
that  it  was  founded  upon  proper  evidence,  and  that  every 
prerequisite  to  a  valid  discharge  was  complied  with  ;  nor 
can  the  decree  be  impeached  in  any  collateral  proceeding. 
*  *  *  The  decree,  however,  is  conclusive  only  as  to  the 
matters  embraced  in  the  account  It  is  no  bar  to  the  claims 
of  creditors  or  heirs  which  did  not  in  any  manner  form  the 
subject  of  it." 

Mr.  Woerner,  in  his  work  entitled  "  The  American  Law 
of  Administration,"  at  section  506,  says : 

11  It  seems  a  self-evident  proposition  that  the  judgment  or 
decree  of  the  probate  court  on  the  final  settlement  by  an 
executor  or  administrator  is  conclusive  only  upon  the  matters 
therein  embraced.  That  which  has  not  been  tried  cannot  be 
said  to  be  adjudicated.  The  probate  court  cannot  divest  itself 
of  jurisdiction  over  an  executor  or  administrator  by  deciding 
that  an  account  is  final  as  to  any  matter  not  included  in  the 
account  before  it ;  nor  is  such  decree  or  judgment  conclusive 
of  matters  collaterally  recited,  but  not  directly  adjudicated. 
It  is  important,  therefore,  that  the  executor  or  administrator 
should,  for  his  own  protection,  include  in  his  account  every 
item  which  constitutes  an  element  in  the  settlement." 

The  conclusions  of  these  text  writers  are  well  supported 
by  both  reason  and  authority.  The  county  court  in  this 
state  is  given  general  jurisdiction  in  probate  matters,  settle- 
ment of  estates,  etc.  It  may  be  said  that  it  was  primarily 
created  for  the  exercise  of  such  jurisdiction,  but  if  its  judg- 
ments are  open  to  collateral  attack,  its  usefulness  wonld  be 
destroyed.  That  such  is  not  the  law  has  been  held  in  the 
following  among  other  cases :  Bateman  v.  Reitler,  Admr., 
19  Colo.  547 ;  Woodruff  v.  Cook  et  at,  2  Edw.  Ch.  259 ;  Jemi- 
ton  v.  Hapgood,  7  Pick.  1 ;  Tebbets,  Admx.,  v.  Tilton,  Admx., 
24  N.  H.  120;  Cronan  v.  McCrary,  37  Iowa,  684 ;  Sparhawk 
et  al,  v.  The  Administrator,  9  Vt.  41 ;  Chambers'  Appeal,  11 
Pa.  St.  436. 

Recurring  now  to  the  statute,  it  seems  evident  that  it  does 
not  give  or  purport  to  give  a  new  right  of  action.     It  pro 
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vides  only  that  the  discharge  of  the  executor  or  adminis- 
trator shall  not  affect  the  right  to  bring  any  action  on  the 
bond.  The  right  alluded  to  is  clearly  a  right  existing  inde- 
pendently of  the  statute.  In  so  far,  therefore,  as  the  claims 
made  against  the  administratrix  were  considered  and  passed 
upon  by  the  county  court  sitting  as  a  court  of  probate,  the 
judgment  of  that  court,  in  the  absence  of  fraud  or  mistake, 
must  be  considered  as  final  and  conclusive  as  that  of  any 
other  court  of  competent  jurisdiction.  By  this  rule  an  ex- 
ecutor or  administrator  is  not  liable  when  called  upon  to 
account  a  second  time  for  the  same  matters,  but  if  he  would 
protect  himself  from  future  liability,  he  must  be  careful  to 
see  that  his  accounts  presented  to  the  court  having  jurisdic- 
tion of  the  administration  of  the  estate  embrace  all  his  trans- 
actions had  in  such  representative  capacity. 

Taking  the  items  that  enter  into  the  judgment  of  the  dis- 
trict court  and  the  first  item  for  $320  was  properly  allowed. 
As  this  money  passed  into  the  hands  of  the  administratrix, 
and  was  never  charged  to  or  accounted  for  by  her,  the  pro- 
bate court  never  passed  upon  this  item  or  had  the  same  before 
it  for  consideration. 

The  item  of  11,000  was  also  properly  allowed,  this  being 
the  value  of  certain  stock  of  the  assets  of  the  estate  turned 
over  to  Fred.  Mayol,  and  for  which  stock  the  administratrix 
never  accounted. 

The  third  item  of  $233  was  not  accounted  for  by  the  ad- 
ministratrix, and  was  not  passed  upon  by  the  probate  court. 
This  item  was  justly  chargeable  to  the  administratrix. 

There  was  no  error  in  the  allowance  of  the  fourth  and 
last  item.  This  money  is  traced  to  the  hands  of  the  adminis- 
tratrix, and  in  the  order  of  distribution  made  by  the  county 
conrt  under  date  of  April  3, 1879,  it  was  ordered  to  be  paid 
to  Mr.  Hartsel,  the  guardian  of  plaintiff,  for  her  use  and 
benefit.  The  district  court  found  that  this  order  of  distri- 
bution was  never  complied  with  in  this  particular,  and  hence 
gave  judgment  for  the  amount. 

Interest  waa  properly  chargeable  upon  these  items,  as  it 
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appears  that  the  money  was  appropriated  by  the  administra- 
trix to  her  own  use. 

Finding  no  error  in  the  record,  the  judgment  will  be  af- 
firmed. 

Affirmed. 


The  Denver  &  Rio  Grande  Railroad  Company  v. 
Sullivan. 

1.  Railroads— Joint  USB  OP  TRACK. 

Where  one  company  owns  a  line  of  railroad  and  another  company  la 
permitted  to  use  a  part  of  the  line,  the  same  duty  devolves  upon 
each  to  see  that  the  road  over  which  It  runs  its  cars  is  safe  and  la 
good  repair.  Both  companies  are  liable  for  Injury  resulting  from 
the  negligent  condition  of  the  track.  The  liability  is  joint  against 
both  companies,  or  single  against  either,  and  a  release  of  damages 
to  one  company  is  a  bar  to  an  action  against  the  other. 

2.  Evidence. 

A  release  which  in  plain  and  unambiguous  terms  states  that  the  money 
paid  to  the  releasor  was  in  full  settlement  of  a  particular  claim,  Is 
not  subject  to  be  contradicted  or  varied  by  parol  testimony. 

8.  Fraud — Quantum  op  Proop— Pbactice, 

It  is  error  to  submit  a  question  of  fraud  to  the  jury  upon  slight  parol 
evidence  to  overthrow  a  written  instrument.  The  evidence  of 
fraud  must  be  clear,  precise  and  Indubitable;  otherwise  it  should 
be  withdrawn  from  the  jury. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

This  is  an  action  brought  by  George  W.  Sullivan  against 
The  Denver  &  Rio  Grande  Railroad  Company  to  recover 
damages  for  injuries  alleged  to  have  occurred  by  reason  of 
the  negligence  of  appellant  in  constructing  and  keeping  in 
repair  its  railroad  track.  At  the  time  of  the  accident  appel- 
lee was  in  the  employ  of  The  Union  Pacific,  Denver  &  Gulf 
Railway  Company  as  brake  man.  This  company  was  a  part 
of  the  Union  Pacific  Railway  system,  and  at  this  time  The 
Union  Pacific  Railway  Company  ran  its  trains  over  the  line 
of  The  Denver  &  Rio  Grande  Railroad  Company  between 
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Pueblo  and  Trinidad,  under  an  agreement  with  the  latter 
company.  On  the  15th  day  of  August,  1891,  appellee  was 
acting  in  his  capacity  as  brakeman  on  one  of  The  Union 
Pacific  Railway  Company's  freight  trains,  and  when  near 
El  Moro  the  car  upon  which  he  was  standing  was  derailed, 
and  in  jumping  therefrom  he  sustained  the  injury  com- 
plained of.  The  jury  found  that  there  was  what  is  known 
as  a  "lip"  upon  the  track,  which  caused  the  derailment. 
Among  other  defenses,  the  appellant  set  up  as  a  defense  to 
the  action  the  following  release,  executed  by  appellee  to 
The  Union  Pacific  Railway  Company : 

"Denver,  Colo.,  September  25, 1891. 
"  The  Union  Pacific  Railway  Company  : 
"To  George  W.  Sullivan,  Dr. 
"  Sept.  25th.     For  amount  agreed  upon  in  full  settlement 
of  claim  against  The  Union  Pacific,  Denver  &  Gulf  Ry.  Com- 
pany, on  account  of  injuries  received  Aug.  15,  1891,  trains, 
extra  engine  1362,  El  Moro,  Colorado,  while  employed  as 
brakeman,  and  in  full  of  all  demands  and  claims  of  whatso- 
ever character. 
"  Claim  settled  for  1108. 

(over) 
"  Paid  by  draft  No.  1908. 
"  Approved. 

"  General  Solicitor. 
"  Approved. 

"  Gen.  CI.  Agt 
"  I  hereby  certify  that  the  above  account  is  correct. 
"  G.  N.  Manchester, 

"Claim  Agent. 
"Received,  September  25th,  A.  D.  1891,  of  The  Union 
Pacific  Railway  Company,  9108  in  full  payment  of  the  abovts 
account.  In  consideration  of  the  payment  of  said  sum  of 
money,  I,  G.  W.  Sullivan,  of  Trinidad,  in  the  county  of  Las 
Animas,  and  state  of  Colorado,  hereby  remise,  release,  and 
forever  discharge  the  said  company,  its  operated,  leased  and 
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auxiliary  lines  and  companies,  as  well  also  as  all  companies 
whose  lines  are  operated  or  known  as  a  part  of  the  Union 
Pacific  system,  of  and  from  all  manner  of  actions,  suits,  debts 
and  sums  of  money,  dues,  claims  and  demands  whatsoever, 
in  law  or  equity,  which  I  ever  had  or  now  have  against  said 
company  by  reason  of  said  matter,  cause  or  thing  whatever, 
whether  the  same  arose  upon  contract  or  upon  tort,  from  the 
beginning  of  the  world  to  this  day. 

*'  In  case  the  said  sum  of  money  is  paid  for  or  on  account 
of  any  claim  against  any  other  company,  or  for  or  on  account 
of  any  legal  obligation  or  liability  of  any  other  company,  or 
for  or  on  account  of  sums  of  money,  dues,  claims  and  de- 
mands whatsoever,  in  law  or  equity,  which  I  ever  had  or  now 
have  against  any  company,  I  expressly  admit  and  agree  that 
The  Union  Pacific  Railway  Company  is  fully  authorized  to 
make  such  payment  for  and  on  behalf  of  such  other  com- 
pany, and  to  adjust  and  settle  my  claim  against  it,  and  I 
hereby  remise,  release  and  forever  discbarge  the  company 
for  and  on  behalf  of  which  the  said  sum  of  money  is  paid, 
from  all  claims  and  demands  whatsoever,  as  hereinbefore 
more  fully  set  forth. 

"  la  testimony  whereof,  I  have  hereunto  set  my  hand  this 
25th  day  of  September,  1891. 

"G.  W.  Sdllivan. 

"Witness:  G.  N.  Manchester." 

This  defense  was  first  traversed  by  appellee.  Upon  the 
trial  of  the  cause,  after  the  appellant  had  introduced  its  evi- 
dence and  rested,  and  appellee  was  called  to  the  witness 
stand  in  rebuttal,  over  the  objection  of  appellant,  the  court 
granted  appellee  leave  to  amend  his  replication  and  set  up 
fraud  in  the  procuring  of  this  release.  Counsel  for  appellant 
thereupon  asked  that  the  trial  be  discontinued  because  of 
this  new  issue,  which  request  was  denied  by  the  court.  In 
support  of  this  issue,  appellee  testified  that  he  was  taken 
into  Mr.  Manchester's  office  by  Mr.  Bisselt,  who  introduced 
him  to  Manchester,  and  told  him  that  witness  was  the  man 
who  was  in  the  wreck  above  El  Moro  on  the  15th  of  August, 
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1891,  whereupon  Manchester  turned  to  him  and  said  :  "  We 
have  consulted  our  lawyers  in  regard  to  this  matter,  and  they 
advised  me  that  The  Union  Pacific  Railway  Company  was 
not  to  blame  for  the  accident."  And  he  further  stated  that 
"according  to  the  reports  sent  in  by  the  trainmen,  that  the 
accident  was  caused  by  the  lip  on  the  rail,  consequently  the 
Rio  Grande  was  responsible  for  the  condition  of  the  track. 
*  *  *  He  said  he  would  allow  me  full  time  up  to  that  date ; 
and  I  said  to  him  that  I  had  to  go  to  Hot  Springs  on  account 
of  my  ankle,  or,  that  is,  my  doctors  liad  advised  me  to  go,  it 
would  be  beneficial  to  my  ankle,  and  that  I  would  like  it  if 
be  would  make  it  to  the  1st  of  October,  if  he  would ;  and 
after  he  decided  to  do  it  he  said  it  would  not  be  very  much 
difference,  so  he  made  it  that." 

Appellee  further  testified  that  at  that  time  he  was  still  in 
the  employ  of  The  Union  Pacific  Railway  Company ;  had  not 
been  discharged ;  that  his  salary  from  August  15t.li  to  Octo- 
ber 1st  would  amount  to  $108 ;  that  he  had  not  at  any  time 
made  any  claim  against  The  Union  Pacific  Railway  Com- 
pany for  the  injuries  to  his  ankle.  Appellee  was  then  asked 
to  state  to  the  jury  if  relying  upon  the  statement  of  Man- 
chester as  true  was  the  cause  of  his  signing  the  instrument 
which  he  had  signed.  Over  objection,  he  answered:  "Yes, 
that  was  the  cause  of  my  signing  the  instrument ;  that  is,  on 
tbe  ground  that  I  told  him  that  I  wanted  to  go  to  Hot  Springs 
and  wanted  to  get  this  time  up  to  the  first  of  October." 

On  cross  -examination  appellee  testified  that  he  had  not,  as 
a  matter  of  fact,  done  any  work  for  The  Union  Pacific  Rail- 
way Company  since  the  date  of  the  accident,  and  had  not  up 
to  the  present  time;  that  he  never,  at  any  other  time,  re- 
ceived any  money  from  Manchester  as  wages,  so  far  as  he 
remembered, 

No  witnesses  were  called  by  appellant  upon  this  issue,  but 
when  Manchester  was  previously  on  the  stand,  and  before 
the  amendment  to  the  replication  whereby  fraud  was  alleged 
In  obtaining  the  release,  on  cross-examination  he  stated  that 
he  was  instructed  by  the  superintendent — Bissell — to  pay 
Vol.  xxi— 20 
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4108 ;  that  tie  did  not  know  what  salary  appellee  received ; 
that  he  did  not  say  to  appellee  that  his  company  was  not 
liable,  and  that  if  any  one  was  liable  it  was  The  Denver  & 
Rio  Grande  Railroad  Company,  and  that  no  one  said  that  in 
his  presence ;  that  he  did  not  say  their  attorney  had  advised 
The  Union  Pacific  Railway  Company  that  it  was  not  liable ; 
that  appellee  read  the  document  himself,  it  being  handed  to 
him  to  read  by  the  witness ;  that  there  was  nothing  said  at 
the  time  about  the  liability  of  the  Denver  &  Rio  Grande 
Company  so  far  as  he  could  remember. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $5,000.  From  this  judgment  The  Denver  & 
Kio  Grande  Railroad  Company  prosecutes  this  appeal. 

Messrs.  Wolcott  &  Vaile  and  Mr.  H.  F,  Mat,  for  appel- 
lant. 

Messrs.  Gordon  &  Hekduicks,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  is  manifest  from  the  instructions  under  which  the  evi- 
dence was  submitted  to  the  jury,  and  the  special  findings, 
that  the  derailment  of  the  car  upon  which  appellee  was  stand- 
ing at  the  time  was  occasioned  by  a  defect  in  the  track ;  and 
hence  the  negligence  upon  which  the  appellee  bases  his  right 
of  recovery  against  the  appellant  would  also  constitute  a 
cause  of  action  against  his  employer.  The  Union  Pacific 
Railway  Company,  it  being  the  duty  of  that  company,  as 
well  as  of  the  appellant,  to  see  that  the  road  over  which  it 
ran  its  cars  was  sufe  and  in  good  repair.  The  same  duty 
devolved  upon  it  in  this  respect  as  though  it  owned  the  track. 
The  rule  upon  this  subject  is  thus  stated  in  Sletler  v.  The 
Chicago  $  N.  W.  By.  Co.,  46  Wis.  604: 

"  As  between  itself  and  its  employe's,  who  were  directed 
to  use  the  road  in  the  business  of  the  defendant  company, 
such  employe's  have  the  right  to  treat  the  road  as  the  com- 
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pany's  road,  and  the  company  as  to  its  employes  was  bound 
to  see  that  such,  toad,  whilst  so  used  for  its  benefit  by  such 
employe's,  was  in  such  condition  as  not  to  unnecessarily 
endanger  their  lives  or  limbs." 

To  the  same  effect  are  Wit.  Cent.  R.  R.  Co.  v.  Ross,  142 
111.  9;  lU.  Cent.  R.  R.  Co.  v.  Kanouse,  39  111.  272;  The 
Wabash,  St.  Louis  $  Pac.  Ry.  Co.  v.  Peyton,  106  111.  534; 
Elmer  v.  Locke,  135  Mass.  575 ;  Snow  v.  Housatonie  R.  R.  Co., 
8  Allen,  441. 

It  therefore  follows  that  his  cause  of  action  was  a  joint 
one  against  both  companies,  or  a  several  one  against  either. 
In  other  words,  both  companies  were  liable  for  the  injury, 
and  a  release  that  would  bar  appellee's  light  of  action  against 
one  would  inure  to  the  benefit  of  the  other,  and  be  equally 
available  as  a  defense  to  the  action.  The  court  below 
adopted  this  view,  and  correctly  held  that  if  the  release  in 
question  was  binding  as  between  the  appellee  and  his  em- 
ployer, The  Union  Pacific  Railway  Company,  it  was  also  a 
discharge  of  appellant  from  all  liability.  The  doctrine  is 
thus  announced  in  Cooley  on  Torts  (2d  ed.),  p.  160: 

"It  is  to  be  observed  in  respect  to  the  point  above  con- 
sidered, where  the  bar  accrues  in  favor  of  some  of  the  wrong- 
doers by  reason  of  what  has  been  received  from  or  done  in 
respect  to  one  or  more  others,  that  the  bar  arises  not  from  any 
particular  form  that  the  proceeding  assumes,  but  from  the 
fact  that  the  injured  party  has  actually  received  satisfaction, 
or  what  in  law  is  deemed  the  equivalent.  Therefore,  if  he 
accepts  the  satisfaction  voluntarily  made  by  one,  that  is  a 
bar  as  to  all."  Tompkins  v.  Clay  St.  R.  R.  Co.,  66  Cal.  163 ; 
Seither  v.  Phil.  Traction  Co.,  125  Pa.  St.  397  ;  Ckapin  v.  C. 
#■  E.  I.  R.  R.  Co.,  18  111.  App.  47  ;  Brown  v.  City  of  Cam- 
bridge, 3  Allen,  474 ;  Leddy  v.  Barney,  139  Mass.  394. 

In  the  latter  case  it  is  held  that  a  release  given  to  one 
who  is  not  in  fact  liable  operates  as  a  release  to  all  who 
may  he  liable.     The  court  say: 

"  The  rule  that  a  release  of  a  cause  of  action  to  one  of 
several  persons  liable  operates  as  a  release  to  all  applies  to 
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11  release  given  to  one  against  whom  a  claim  is  made,  al- 
though bo  may  not  be  in  fact  liable.  The  validity  and  effect 
of  a  release  of  a  cause  of  action  do  not  depend  upon  the 
validity  of  the  cause  of  action.  If  the  claim  U  made  against 
one  and  released,  all  who  mny  be  liable  are  discharged, 
whether  the  one  released  was  liable  or  not." 

Therefore,  the  controlling  question  in  this  case  is  whether 
the  validity  of  the  release  relied  on  was  successfully  as- 
sailed upon  the  ground  that  it  was  fraudulently  procured. 
In  so  far  as  the  evidence  introduced  on  this  issue  tends  to 
show  that  the  release  was  given  as  a  receipt  for  wages 
merely,  it  was  incompetent,  since  the  writing,  in  plain  and 
unambiguous  language,  states  that  the  6108  was  paid  in  full 
settlement  of  the  claim  against  The  Union  Pacific  Railway 
Company,  on  account  of  the  injuries  complained  of,  and  in 
consideration  of  such  payment  expressly  releases  the  com- 
pany from  any  action  therefor,  and  oral  testimony  is  inad- 
missible to  contradict  or  vary  its  terms.  The  only  testimony, 
therefore)  that  was  admissible  was  the  alleged  statement  of 
Manchester  that  he  had  been  advised  by  its  attorney  that 
The  Union  Pacific  Railway  Company  was  not  liable,  and 
"  according  to  the  reports  sent  in  by  the  trainmen,  the  acci- 
dent was  caused  by  a  lip  on  the  rail,  consequently  the  Rio 
Grande  was  responsible  for  the  condition  of  the  track." 

Laying  aside  the  testimony  of  Manchester,  who  testified 
that  he  made  no  such  statement,  and  assuming  that  the  tes- 
timony of  appellee  is  uncontradicted  and  that  Manchester 
did  so  state  to  him,  and  that  it  was  true  that  he  had  been  so 
advised,  we  are  at  a  loss  to  perceive  wherein  that  statement 
constitutes  in  any  sense  a  fraud.  It  was  at  moat  a  statement 
of  opinion  as  to  the  legal  liability  of  The  Union  Pacific  Rail* 
way  Company,  and  there  was  nothing  in  the  relation  of 
Manchester  towards  him  that  would  imply  any  undue  influ- 
ence, or  that  should  induce  him  to  accept  what  he  may  have 
said  without  question. 

"  It  has  been  more  than  once  held  that  it  is  error  to  sub- 
mit a  question  of  fraud  to  the  jury  upon  slight  parol  evi- 
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dence  to  overturn  a  written  instrument.  The  evidence  of 
fraud  roust  be  clear,  precise  and  indubitable ;  otherwise  it 
should  be  withdrawn  from  the  jury."  Pa.  R.  M.  Co.  v. 
Shay,  82  Pa.  St.  198;  Stint  v.  Sherk,  1  Watts  &  S.  195; 
Dean  v.  Fuller,  4  Wr.  (Pa.)  474. 

It  appears  from  the  uncontradicted  evidence  that  the 
appellee  read  the  paper  before  signing,  and  was  fully  in- 
formed aa  to  its  terms.  He  wiis  therefore  advised  as  to  its 
effect  as  a  rele:ise  of  all  liability  on  the  part  of  The  Union 
Pacific  Railway  Company, — a  result  that  he  never  questioned 
until  he  learned  that  its  legal  effect  was  also  to  release  ap- 
pellant,— and  it  is  apparent  that  he  now  questions  its  valid- 
ity on  account  of  a  misconception  of  such  legal  effect,  rather 
than  because  he  was  influenced  to  sign  it  by  any  representa- 
tion as  to  the  nonliability  of  The  Union  Pacific  Railway 
Company. 

The  evidence  relied  on  to  show  fraud  in  its  procurement 
was  clearly  insufficient,  and  the  court  below  erred  in  sub- 
mitting that  question  to  the  jury.  For  this  error  we  are 
compelled  to  reverse  the  judgment,  and  it  is  unnecessary  to 
notice  the  other  assignments.  The  judgment  is  accordingly 
reversed. 

Reverted. 


Brown  v.  Wilson  et  al. 

1.  Equity — Possession. 

Where  one  out  of  possession  of  real  estate  can  assert  only  an  equitable 
title,  he  may  have  his  equitable  remedy. 

2.  Judgments — Jurisdiction — Collateral  Attack. 

The  judgment  of  a  court  of  general  jurisdiction  is  not  void  unless  it 
appears  from  the  record  Itself  that  the  court  in  pronouncing  It 
acted  without  jurisdiction.  A  judgment  rendered  without  bring- 
ing the  defendants  into  court  is  not,  for  this  reason,  void,  but  void- 
able only,  unless  the  failure  to  obtain  jurisdiction  over  them  appears 
from  the  record  and  proceedings.  Being  regular  upon  the  record, 
the  judgment  can  only  be  avoided  upon  extraneous  evidence. 
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3.  Equity— Laches. 

The  laches  that  will  bar  a  recover;  In  a  particular  case  depends  to  a 
large  extent  upon  the  character  and  nature  of  the  circumstances 
surrounding  the  transaction.  Where  the  subject-matter  of  the  lit- 
igation is  unpatented  mining  property,  purely  speculative  in  value, 
the  necessity  for  prompt  assertion  of  title  has  always  been  recog- 

4.  Same. 

Where  property  has  been  developed  by  the  courage  and  energy  and  at 
the  expense  of  the  defendant,  courts  will  look  with  disfavor  upon 
the  claims  of  those  who  have  lain  idle  while  watting  the  results  of 
these  developments,  and  will  require  not  only  clear  proof  of  fraud, 
but  prompt  assertion  of  the  plaintiff's  rights. 

5.  Save— Estoppel. 

Where  a  party  by  his  negligence  and  hushes  has  lost  bis  right  to  Impeach 
the  validity  of  a  judgment,  another  claiming  under  him  Is  estopped 
by  the  Judgment. 

6.  Res  Judicata. 

Where  certain  persons  caused  a  company  to  institute  on  action,  and 
others  afterwards  purchased  bonds  of  the  company  at  a  heavy  dis- 
count for  the  purpose  of  providing  funds  for  carrying  on  that  liti- 
gation, they  are,  for  this  reason,  bonnd  by  the  judgment  in  the 
action. 

Error  to  the  District  Court  of  Arapahoe  County. 

Two  causes  of  action  are  stated  in  the  complaint.  In  the 
first  it  is  alleged  that  on  June  23, 1883,  plaintiff.  Brown,  was, 
and  ever  since  that  time  has  been,  seized  in  fee  and  legally 
entitled  to  the  possession  of  certain  mining  property  in  Park 
county,  Colorado.  Thia  allegation  is  followed  by  a  descrip- 
tion of  the  property.  Plaintiff  avers  that  while  so  seized  and 
possessed,  the  defendants,  without  right  or  title,  entered  into 
possession  of  the  premises  and  ousted  and  ejected  plaintiff 
therefrom,  etc.  The  second  cause  of  action  is  in  the  nature 
of  a  bill  in  equity  to  remove  a  cloud  upon  plaintiffs  title 
upon  the  premises. 

There  is  no  dispute  upon  the  facts,  which,  so  far  as  the 
present  controversy  is  concerned,  may  be  stated  in  brief  as 
follows : 

The  Great  West  Mining  Company  was  the  owner  and  in 
possession  of  the  property  on  and  before  January  18  and  19, 
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1883,  the  property  at  the  time  being  unpatented  mining 
claims.  Upon  the  dates  mentioned  two  suits  of  attachment 
were  brought  against  the  company,  and  writs  of  attachment 
were  duly  levied  on  its  property,  real  and  personal,  including 
the  premises  now  in  controversy.  One  of  these  suits  was 
instituted  by  John  T.  Perkins,  and  the  second  by  James 
Moynahan. 

On  the  15th  day  of  February,  1883,  and  after  the  levy  of 
these  writsof  attachment,  The  Great  West  Mining  Company 
executed  a  deed  of  trust  to  one  James  M.  Strickler,  to  secure 
the  payment  of  a  proposed  issue  of  $50,000  in  bonds.  The 
bonds  thus  provided  for  were  afterwards  issued  and  a  part 
thereof  Bold. 

On  or  about  the  24th  of  April  following,  judgments  were 
entered  in  both  the  Perkins  and  Moynahan  cases,  in  favor  of 
the  plaintiffs.  These  judgments  aggregated  something  over 
$3,000.  Executions  having  been  duly  issued  upon  these 
judgments,  tbe  property  whs  levied  upon  and  sold  under 
such  executions  in  September,  1883.  At  this  sale  the  prop- 
erty was  bid  in  by  Gwynne  and  Moynahan,  and  certificates 
of  purchase  were  executed  by  the  sheriff. 

At  this  time  one  Purmort  was  working  the  property  as 
lessee  of  The  Great  West  Mining  Company.  In  November, 
1888,  Purmort  was  enjoined  in  a  suit  by  Gwynne  and  Moyna- 
han. The  defendants  in  this  suit  were  The  Great  West 
Mining  Company  as  owners,  and  Purmort  as  lessee,  and  these 
facts  were  immediately  made  known  to  Kellogg  and  W  hi  ta- 
ker, officers  of  The  Great  West  Mining  Company.  After 
this  time  no  work  was  done  or  attempted  to  be  done  by  The 
Great  West  Mining  Company  for  some  years. 

In  June,  1884,  sheriff's  deeds  were  issued  to  Gwynne  and 
Moynahan  under  their  purchase.  Upon  receiving  these 
deeds,  the  grantees  took  possession  of  the  property  as  own- 
ers. They  continued  in  possession  and  worked  the  same 
until  December,  1884,  when  they  sold  the  property  to 
Alfred  H.  and  Randall  W.  Wilson,  for  the  sum  of  $8,194. 
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TliU  amount  was  paid  by  the  Wilsons,  who  were  in  turn 
admitted  into  the  possession  of  the  property. 

In  April,  1835,  the  Wilsons  conveyed  to  The  Woodmas 
of  Alston  Mining  Company.  Thereupon  this  company 
immediately  entered  into  possession  of  the  property,  and 
continued  in  such  possession  to  the  time  of  the  trial  in  the 
district  court  of  the  present  action. 

About  this  time  one  Bates  claimed  an  interest  in  the 
property,  and  brought  suit  against  the  Wilsons  to  enforce 
his  claim.  In  that  suit  a  receiver  was  appointed.  There- 
after another  suit  was  brought  by  one  Whi taker,  a  holder  of 
some  of  the  bonds  secured  by  the  Strickler  trust  deed. 
Both  of  these  suits  were  decided  in  favor  of  the  defendants 
in  June,  1886.  Afterwards  a  similar  suit  was  brought  by 
one  Needham  and  others,  in  the  United  States  circuit  court 
for  the  district  of  Colorado,  with  like  result. 

It  also  appears  that  as  early  as  April,  1882,  The  Great 
West  Mining  Company  became  indebted  to  one  Duncan 
McBride  in  the  sum  of  $3,000,  and  to  secure  this  claim  it 
executed  a  note  for  this  amount  and  secured  the  same  by 
deed  of  trust  upon  the  property  in  controversy  ;  that  upon 
default  in  the  payment  of  this  claim  the  property  was  sold 
under  foreclosure  and  hid  in  by  McBride;  that  afterwards, 
the  amount  of  the  McBride  judgment  was  paid  by  defend- 
ants. 

Among  other  suits  brought  to  set  aside  the  judgments  and 
sales  made  in  the  attachment  suits  instituted  by  Perkins  and 
Moynahan  was  one  by  The  Great  Weft  Mining  Company  v. 
The  Woodmas  of  Alston  Mining  Company  et  al.  In  this  suit 
a  full  hearing  was  had  and  judgment  rendered  in  favor  of 
the  defendants.  This  judgment  was  reversed  by  this  court 
and  the  case  remanded.     See  12  Colo.  46. 

After  this  case  reached  the  district  court,  a  change  of  venue 
was  taken  to  the  district  court  of  Arapahoe  county,  and  a 
new  trial  had,  the  evidence  taken  at  the  previous  trial  being 
used,  and  much  new  evidence  given.  This  trial  resulted  in 
a  judgment  in  favor  of  defendants,  and  another  appeal  was 
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taken  by  The  Great  West  Mining  Company  to  this  court. 
Upon  this  appeal  it  was  determined  that  The  Great  West 
Mining  Company  had  been  guilty  of  such  laches  as  pre- 
cluded it  from  maintaining  the  action,  and  the  judgment  of 
the  district  court  was  accordingly  affirmed.  See  Great  West 
Mining  Company  v.  Woodmen  of  Alston  Mining  Company, 
14  Colo.  90.  Upon  the  two  appeals  in  this  court  four  writ- 
ten opinions  were  filed.  In  these  the  facts  are  fully  Bet 
forth,  and  also  the  law  applicable  to  the  case  in  its  various 
phases  as  then  presented. 

Nothing  was  done  in  the  Needham  case  during  this  time, 
but  after  the  final  decision  of  the  Great  West  Cases  in  this 
court,  that  suit  was  revived  and  an  amended  complaint  filed. 
To  this  complaint  a  demurrer  was  interposed  and  sustained, 
and  the  cause  dismissed. 

Brown,  the  plaintiff  in  the  present  action,  derives  hid  title 
as  a  purchaser  at  a  sale  made  by  Strickler  under  a  decree  of 
foreclosure  upon  the  deed  of  trust  to  the  latter.  He  sets  up 
the  irregularities  occurring  in  the  Perkins  and  Moynahan 
suits  and  the  sales  made  thereunder.  The  only  additional 
facts  disclosed  in  this  record  are  that  pursuant  to  the  decree 
of  foreclosure,  the  property  was  sold  to  the  plaintiff  Brown, 
for  the  sum  of  $150,  and  that  before  the  bringing  of  this  suit 
patents  had  been  obtained  by  the  defendants  from  the  United 
States  for  all  the  property  in  controversy. 

The  district  court,  upon  the  pleadings  and  evidence,  found 
that  the  sales  made  as  a  result  of  the  attachment  suits  might 
have  been  avoided  by  The  Great  West  Mining  Company  if 
it  bad  moved  in  time,  hut  that  this  right  had  been  lost  by 
laches ;  that  the  sales  were  not  absolutely  void,  but  that  the 
present  defendants  in  error  had  a  perfect  record  title  to  the 
property,  as  the  liens  of  the  attachments  had  priority  over 
the  lien  of  the  Strickler  trust  deed ;  that  no  fraud  had  been 
shown  to  vitiate  defendants'  title.  The  complaint  was  ac- 
cordingly dismissed.  To  reverse  this  judgment  the  plaintiff 
brings  the  case  here  upon  error. 
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Mr.  H.  B.  Johnson  and  Mr.  J.  M.  Washbubn,  for  plain- 
tiff in  error. 

Mr.  Hugh  Butler,  for  defendants  in  error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  fee  simple  title  to  the  property  in  controversy  being 
in  the  defendants  by  patent  from  the  United  States  govern- 
ment, the  plaintiff  cannot  recover  upon  his  first  cause  of 
action,  unless  he  succeeds  in  establishing  the  second. 

A  recovery  upon  the  second  cause  of  action  was  denied  by 
the  district  court  for  the  reason  that,  in  the  opinion  of  that 
court,  a  lien  was  established  against  the'property  by  the  at- 
tachment proceedings  having  priority  over  the  lien  created 
by  the  trust  deed.  In  this  court  objection  Is  made  to  the 
sufficiency  of  the  second  cause  of  action,  upon  the  ground 
that  the  plaintiff  being  out  of  possession  cannot  maintain  the 
action  under  the  code  provision  with  reference  to  determin- 
ing an  adverse  claim,  estate  or  interest  in  the  property.  It 
lias  been  held,  however,  by  this  court,  after  careful  consid- 
eration, that  where  one  out  of  possession  can  assert  only  an 
equitable  title,  he  may  have  his  equitable  remedy.  Stoek- 
Growert'  Bank  v.  Newton,  18  Colo.  245 ;  Mulock  v.  Wilton, 
19  Colo.  296. 

In  this  suit,  as  in  the  previous  ones,  it  is  urged  by  plaintiff 
in  error  that  the  Perkins  and  Moynahan  judgments  were  void 
because  there  was  no  proper  service  upon  The  Great  West 
Mining  Company.  This  question  was,  however,  put  at  rest 
by  the  lost  opinion  filed  in  the  case.     It  is  there  said : 

"As  a  rule,  a  judgment  of  a  court  of  general  jurisdiction 
is  not  void  unless  it  appears  from  the  record  itself  that  the 
court  in  pronouncing  it  acted  without  jurisdiction.  A  judg- 
ment rendered  without  bringing  the  defendants  into  court 
is  not  for  this  reason  void,  but  voidable  only,  unless  the  fail- 
ure to  obtain  jurisdiction  over  them  appears  from  the  record. 

"  That  this  distinction  has  been  kept  constantly  in  mind 
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by  this  court  is  quite  apparent  from  the  qualification  ex- 
pressed in  each  instance  in  which  the  judgments  are  alluded 
to  in  the  former  opinions  of  this  court  as  being  'absolute 
nullities '  under  certain  conditions. 

'•The  proceedings  being  regular  upon  the  record,  the 
judgments  can  only  be  avoided  upon  extraneous  evidence." 
0.  W.  M.  Co.  v.  W.  of  A.  M.  Co.,  14  Colo.  90,  pp.  103-104. 
And  it  was  held  that  plaintiff  had  been  guilty  of  such  laches 
as  precluded  it  from  introducing  such  evidence. 

It  is  to  be  borne  in  mind  that  the  record  shows  personal 
service  in  the  one  case  and  appearance  by  attorney  in  the 
other,  and  as  the  same  evidence  upon  the  question  of  the 
character  of  the  judgments  ia  now  before  us  as  in  the  former 
case,  the  conclusion  in  this  case,  as  in  that,  must  be  that  the 
judgments  are  not  absolutely  void.  This  result  necessarily 
follows,  irrespective  of  any  question  as  to  whether  or  not  the 
former  decision  is  res  adjudicata  in  this  case. 

Has  the  present  plaintiff  the  right  to  contest  these  judg- 
ments rendered  against,  his  grantor,  the  grantor  itself  having 
forfeited  and  lost  the  right  by  reason  of  its  laches?  In  the 
Great  West  Cote  the  plaintiff  was  shown  to  have  had  notice 
of  the  fraud  complained  of  for  a  little  more  than  two  years 
before  instituting  suit,  and  it  was  held  for  this  reason  that 
the  courts  should  refuse  relief.  The  laches  that  will  bar  a 
recovery  in  a  particular  case  depend  to  u  large  extent  upon 
the  character  and  nature  of  the  circumstances  surrounding 
the  transaction.  Where  the  subject-matter  of  the  litigation 
is  unpatented  mining  property,  purely  speculative  in  value, 
the  necessity  for  prompt  assertion  of  title  has  always  been 
k-ecognized  by  the  English  and  American  courts.  See  0.  W. 
Jtf.  Co.  v.  W.  of  A.  M.  Co.,  supra,  and  cases  cited.  In  this 
case  both  the  trustee  and  the  bondholders,  as  it  is  claimed, 
"were  chargeable  with  laches,  with  full  knowledge  of  all  the 
facts,  which  should  preclude  a  recovery. 

From  the  record  it  appears  that  one  McBride  commenced 
a  suit  as  early  as  1884,  to  subject  the  property  to  his  claim. 
In  that  suit,  Strickler,  the  trustee  for  the  bondholders,  was 
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made  a  party,  And  in  his  answer  admitted  that  McBride  had 
a  piior  lien  and  consented  to  a  decree  for  complainant.  33 
Fed.  Rep.  402.  And  this  constitutes  one  of  the  sources  of 
title  under  which  defendants  now  hold.  Nothing  more  was 
attempted  by  the  trustee  until  1892,  when  he  commenced  a 
foreclosure  suit  upon  his  trust  deed.  In  this  suit  he  obtained 
a  decree  of  foreclosure,  but  as  the  deed  gave  him  power  to 
sell,  the  suit  was  unnecessary.  During  all  these  years  the 
interest  upon  the  bonds  was  in  default,  and  by  the  terms  of 
the  trust  deed  the  trustee  was  authorized  to  sell  for  any  fail- 
ure to  pay  the  interest  as  it  fell  due,  and  yet  for  eight  years 
he  allowed  the  matter  to  rest.  During  this  time  the  defend- 
ants defended  many  suits  involving  the  title  to  the  property, 
procured  patents  from  the  United  States,  and  by  an  expendi- 
ture made  by  them  and  their  grantors  the  mine  was  reclaimed 
from  its  worthless  condition  and  put  upon  a  paying  basis. 

At  one  time  a  block  of  these  bonds  of  a  par  value  of 
110,000  was  sold  for  about  $3,000,  and  the  money  used  to 
prosecute  the  suit  instituted  by  The  Great  West  Mining 
Company  against  The  Woodmasof  Alston  Mining  Company. 
The  facts  upon  which  plaintiff  now  relies  to  impeach  the 
judgment  and  sales  were  well  known  to  all  parties  as  early 
as  1884,  and  in  1886,  Whitaker  brought  suit  on  behalf  of 
himself  and  other  bondholders,  Betting  up  these  facts,  and 
made  application  for  an  injunction  against  the  defendants 
and  for  the  appointment  of  a  receiver.  In  these  applica- 
tions he  was  defeated,  and  thereupon  abandoned  the  suit. 

In  the  same  year  a  Bimilar  suit  was  brought  by  William 
Needham  and  other  bondholders,  in  the  circuit  court  of  the 
United  States  in  and  for  the  district  of  Colorado,  against  the 
defendants.  In  this  suit  the  issuance  of  bonds  aggregating 
the  sum  of  $60,000  was  alleged  to  have  been  made  by  The 
Great  West  Mining  Company,  on  or  about  the  15th  day  of 
February,  1883 ;  that  the  same  were  secured  by  trust  deed 
upon  the  property  in  controversy ;  that  said  Needham  and 
others  were  the  owners  and  holders  of  said  bonds.  It  was 
further  alleged  that  the  judgments  rendered  iu   favor   of 
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Gwynne  and  Moynahan  and  the  sales  made  thereunder  were 
fraudulent  and  void.  The  plaintiffs  prayed  that  such  judg- 
ments and  sales  be  declared  fraudulent  and  void,  and  for  an 
accounting.  Various  proceedings  were  had  in  that  suit,  but 
the  suit  was  finally  dismissed  some  time  in  1891. 

It  is  alleged,  however,  that  the  bondholders  could  not  be 
guilty  of  laches  until  after  the  principal  of  the  bonds  fell 
due,  and  that  laches  cannot  be  imputed  to  them  unless  they 
failed  to  act  within  a  reasonable  time  thereafter.  We  do 
not  think  this  contention  is  well  founded  when  applied  to 
the  facts  in  this  case.  Defendants  have  a  perfect  record 
title  to  the  property.  No  fraud  is  shown  upon  their  part. 
The  title  dated  back  and  took  priority  to  the  issuance  of  the 
bonds  in  question.  As  we  have  seen,  the  property  conveyed 
was  unpatented  mining  property,  purely  speculative  in  value. 
The  purchasers  made  the  property  valuable  as  the  result  of 
their  hazard  and  enterprise,  and  as  soon  as  the  value  had 
been  established  their  title  was  contested  to  an  extent  that 
is  seldom  paralleled.  For  ten  years  they  have  been  called 
upon  to  defend  their  title  agaiust  a  multitude  of  claimants, 
attracted  by  the  value  given  the  property  as  the  result  of  the 
enterprise  and  expenditure  of  defendants  and  their  grantors, 
and  eventually  procured  patents  to  the  property  from  the 
United  States.  The  litigation  was  notorious,  and  the  facts 
now  relied  upon  must  have  been  within  the  knowledge  of  all 
the  parties.  Under  these  circumstances,  it  would  be  unjust 
and  inequitable  to  allow  the  plaintiff  to  maintain  this  action. 

In  the  origiual  suit  brought  by  The  Great  West  Mining 
Company,  a  period  of  delay  of  less  than  two  years  was  held 
sufficient  to  bar  a  recovery.  Under  the  most  favorable  view 
of  the  evidence,  the  plaintiff  in  this  suit  had  been  guilty  of 
a  delay  of  six  years,  aud,  under  a  view  which  the  evidence 
warrants,  he  has  been  guilty  of  delay  for  a  much  longer  time. 

The  Great  We»t  Case  was  eited  with  approval  in  the  recent 
case  of  Johnston  v.  /Standard  Mining  Company,  148  U.  S.  360, 
and  in  speaking  of  the  necessity  of  diligence  in  actions  of 
this  character  involving  the  title  to  mines  where  the  property 
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has  been  developed  and  its  value  established  by  the  enter- 
prise of  others,  the  court  says  : 

"Under  such  circumstances,  where  property  has  been 
developed  by  the  courage  and  energy  and  at  the  expense  of 
the  defendants,  courts  will  look  with  disfavor  upon  the  claims 
of  those  who  have  lain  idle  while  awaiting  the  results  of  this 
development,  and  will  requite  not  only  clear  proof  of  fraud, 
but  prompt  assertion  of  plaintiff's  rights." 

The  delay  that  barred  a  recovery  in  that  case  whs  trivial 
compared  with  that  in  this  case.  In  fact,  a  stronger  case 
for  the  interposition  of  the  doctrine  of  equitable  laches  can 
seldom  be  found. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 

OPINION  UPON  REHEARING. 

Per  Curiam.  Although  the  argument  of  senior  counsel 
in  this  case  in  support  of  the  petition  for  rehearing  is  not 
characterized  by  that  courtesy  which  always  should,  and  to 
the  credit  of  the  bar  of  this  state  be  it  said  has,  with  rare 
exceptions,  characterized  the  conduct  and  arguments  of  mem- 
bers of  this  bar,  the  prayer  of  the  petitioner  was  granted  in 
order  that  the  court  might  review  the  record  for  the  purpose 
of  ascertaining  if  any  injustice  had  been  done  plaintiff  in 
error  by  the  former  opinion  of  this  court. 

The  controversy  over  this  property  has  been  waged  for  a 
period  of  more  than  ten  years,  and  has  been  reviewed  by  this 
court  upon  several  occasions.  To  restate  the  facts  would  be 
a  work  of  supererogation.  Every  fact  bearing  upon  the  rights 
of  the  parties  appearing  from  the  pleadings,  or  which  the 
evidence  tends  to  establish,  will  be  found  stated  in  some  one 
or  more  of  the  opinions  or  statements  of  fact  preceding  the 
various  opinions  which  have  been  heretofore  announced,  and 
we  shall  not  do  more  than  refer  to  the  cases  with  the  volumes 
and  pages  where  the  same  may  be  found.  0-.  W.  M.  Co.  v. 
W.  of  A.  M.  Co.  et  al,  12  Colo.  46;  12  Colo.  55;  14  Colo. 
90;  14  Colo.  98. 
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It  is  claimed  for  the  first  time  upon  this  rehearing  that  the 
Wilsons  had  implied  notice  at  the  time  of  their  purchase  of 
the  true  character  of  the  service  in  the  Purmort  case  and 
appearance  by  an  unauthorized  attorney  in  the  Moynahan 
case.  The  argument  in  this  behalf  is  based  upon  notice  to 
Bates  from  Gwyiuie,  communicated,  as  it  is  said,  to  Bates  in 
his  professional  capacity  as  attorney,  it  having  been  adjudi- 
cated in  another  action  that  the  transaction  between  Bates 
and  the  Wilsons  constituted  them  mining  partners  with  refer- 
ence to  this  property.  This  claim  cannot  be  sustained,  as 
Bates  was  acting  as  attorney  for  Gwynne  at  the  time  he  re- 
ceived notice  of  the  character  of  the  judgments  and  sales, 
and  before  he  was  engaged  by  the  Wilsons.  If  it  be  conceded 
that  Bates  had  information  as  claimed,  there  is  no  evidence 
that  he  ever  communicated  such  information  to  the  Wilsons, 
and  it  would  have  been  of  doubtful  professional  propriety  on 
his  part  to  have  done  so.  Under  these  circumstances,  notice 
cannot  be  imputed  to  the  Wilsons.  Moreover,  there  is  noth- 
ing before  this  court  in  this  case  to  establish  a  partnership 
relation  between  Bates  and  the  Wilsons.  Wade  on  Notice, 
sec.  692;  McQormick  v.  Wheeler  et  al.,  36  111.  114. 

Counsel  contend  that  there  is  an  irreconcilable  conflict 
between  the  following  statements,  the  first  appearing  in  the 
opinion  of  Mr.  Justice  Gerry,  at  page  49  of  1 2  Colorado,  and 
the  other  in  the  opinion  recently  filed  by  this  court,  to  wit: 

"  The  mining  property  described  in  the  compliant,  and  the 
subject-matter  of  this  suit,  has  been  worked  by  the  appellees, 
and  a  large  amount  of  ore  extracted  therefrom,  and  they 
have  derived  in  profits  an  amount  largely  in  excess  of  the 
amount  of  the  judgments  in  question." 

"The  purchasers  made  the  property  valuable  as  the  result 
of  their  hazard  and  enterprise,  and  as  soon  as  the  value  had 
been  established,  their  title  was  contested  to  an  extent  that  is 
seldom  paralleled." 

The  two  statements  are  entirely  consistent,  and  both  are 
supported  by  the  record.  It  is  undisputed,  and  indisputable 
by  the  record,  that  the  mines  were  being  worked  at  a  loss  at 
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the  time  of  the  attachment  levies.  It  is  equally  certain  that 
afterwards  they  were  made  valuable.  If  this  change  was  nut 
brought  about  by  the  expenditure  and  hazard  of  plaintiffs 
and  their  grantors,  who  did  put  the  properties  upon  a  pay- 
ing basis  ? 

It  is  said  that  the  suit  instituted  by  the  men  employed  at 
the  mine  was  a  friendly  suit,  set  on  foot  at  the  instance  of 
the  company ;  that  this  suit  was  afterwards  turned  into  a 
hostile  suit,  and  that  the  court  has  never  alluded  to  this  fact. 
In  this  statement  counsel  is  in  error  as  to  the  court.  See 
page  98  of  the  opinion  in  14  Colorado.  In  addition  to  what 
is  there  said  as  to  the  effect  of  that  judgment,  the  suit  never 
was  other  than  a  hostile  suit,  tiie  suggestion  made  by  Kel- 
logg being  for  the  purpose  of  giving  the  men  an  opportu- 
nity to  place  a  first  Hen  upon  the  property  before  Moynahan 
could  institute  suit.  The  men  did  commence  suit  and  caused 
an  attachment  to  be  levied  upon  the  property  prior  to  the 
lien  of  the  trust  deed,  and  the  title  secured  under  Die  attach- 
ment sales  antedates  that  obtained  by  the  proceedings  and 
sales  under  the  trust  deed.  The  suit  was  instituted  as  a 
hostile  suit  against  the  company,  and  was  maintained  and 
prosecuted  to  final  judgment  as  such. 

It  is  claimed  that  under  the  decision  in  Raynold*  v.  Ray 
et  at.,  12  Colo.  108,  no  attachment  lien  was  ever  perfected,  for 
the  reason  that  no  service  was  had  upon  the  defendant  com- 
pany  in  either  the  Perkins  or  Moynahan  suits.  The  record 
shows  personal  service  in  one  case  and  appearance  in  the 
other ;  and  it  has  been  decided,  as  the  result  of  protracted 
litigation,  that  The  Great  West  Mining  Company  by  its  negli- 
gence and  laches  lost  its  right  to  impeach  the  validity  of  the 
judgments  by  extraneous  evidence.  Plaintiff  in  error  claims 
under  the  Great  West  title,  and  is  estopped  by  that  judg- 
ment. Bigelow  on  Estoppel,  58T ;  Wood  v.  Seely  et  al,  32 
N.  Y.  105 ;  Parker  v.  Crittenden  et  al.,  3T  Conn.  148 ;  The 
International  Bank  v.  Bowen  et  al.,  80  111.  641. 

The  Purmort  and  Moynahan  suits  were  instituted  nearly  a 
month  before  the  Strickler  trust  deed  was  executed.    Strick- 
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ler  knew  at  the  time  be  accepted  the  trust  deed  that  there 
were  prior  liens  by  attachment  upon  this  property,  and,  if  lie 
had  information  that  the  service  was  incomplete  in  one  or 
both  of  the  cases,  he  knew  that  under  the  law  the  service 
might  be  perfected  or  an  appearance  entered  by  the  defend- 
ants, and  that  the  same  could  be  followed  by  a  valid  judg- 
ment, which  would  relate  back  to  the  levy  of  attachment,  and 
convert  the  same  into  a  -valid  lien.  Haynoldt  v.  Ray  et  al., 
ntpra. 

Aside  from  this,  it  is  shown  that  the  present  suit  is  being 
prosecuted  in  the  interest  of  Whitaker,  Washburn,  Griffith. 
Pomeroy  and  others,  who  were  active  in  the  prosecution  of 
the  suits  instituted  for  the  same  purpose  by  The  Great  West 
Mining  Company.  It  is  further  shown  that  the  bonds  secured 
by  the  trust  deed  to  S  trickier  were  sold,  in  part  at  leitst,  for 
the  purpose  of  procuring  money  fur  the  purpose  of  prosecut- 
ing that  suit.  This  is  shown  by  the  evidence  of  the  witness 
Whitaker,  who,  upon  being  interrogated  as  to  the  reason  why 
ten  thousand  dollars  of  these  bonds  were  sold  for  the  sum 
of  three  thousand  dollars,  said:  Q.  "Par?"  A.  "Oh,  no! 
They  got  bonds  51  to  90  inclusive,  for  three  thousand  dol- 
lars ;  as  this  money  was  to  go  into  the  litigation,  of  course, 
we  could  not  sell  them  at  par." 

The  evidence  leaves  no  doubt  that  Whitaker,  Purmort, 
Washburn  and  Griffith  caused  the  Great  West  suit  to  be 
instituted,  and  that  the  bondholders  who  purchased  after  that 
time  purchased  at  a  heavy  discount  for  the  purpose  of  pro- 
viding funds  for  carrying  on  that  litigation,  and  are  for  this 
reason  bound  by  that  judgment.  Hard  et  at.  v.  McOlellan 
et  al.,  1  Colo.  App.  327 ;  affirmed  ante,  p.  197;  1  Herman  on 
Estoppel  and  Res  Judicata,  sees.  156  and  186. 

As  we  have  said,  the  title  of  defendants  in  error  relates 
back  and  takes  effect  from  the  time  of  the  levy  of  the  writs 
of  attachment.  It  antedates  the  trust  deed;  hence  the  deci- 
sions that  have  been  cited  to  show  that  the  record  of  the  trust 
deed  is  notice  to  subsequent  purchasers  and  incumbrancers 
are  not  applicable.  And  oases  in  reference  to  forged  instru- 
VOL.  XXI— 21 
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merits,  like  Mdey  v.  Collin*,  41.  Cal.  668,  are  not  in  point, 
for  the  manifest  reason  that  the  title  Bet  up  by  the  Great 
West  Company  to  the  properties  has  been  conclusively  ad- 
judged against  that  company  in  favor  of  the  Wilsons  and 
The  Wood  mas  of  Alston  Mining  Company. 

For  these  reasons,  in  addition  to  those  given  upon  the  for- 
mer opinion,  the  judgment  of  affirmance  must  be  adhered  to. 

Affirmed. 


Jerome  v.  Bohm. 

1.  Appellate  Practice — Exceptions. 

In  the  absence  of  an  exception  to  the  final  Judgment,  the  probative  force 
of  the  testimony  will  not  be  considered.  This  rule  is  applicable  a* 
well  to  equity  cases  as  to  others. 

2.  Tbubts. 

Where  a  person  occupying  a  fiduciary  relation  to  the  owner  of  real  es- 
tate takes  advantage  of  the  confidence  reposed  in  him  by  virtue  of 
such  relation  to  acquire  an  absolute  conveyance  thereof,  without 
consideration,  through  a  verbal  agreement,  which  lie  promises  to 
reduce  to  writing, — as,  for  example,  that  the  land  conveyed  to  him 
was  to  be  held  in. trust  for  some  legitimate  purpose, — a  refusal  to 
reduce  the  verbal  agreement  to  writing,  or  to  reconvey  the  land  to 
the  real  owner,  is  such  an  abuse  of  confidence  as  to  vest  a  court  of 
equity  with  Jurisdiction  to  inquire  thoroughly  into  the  entire  trans- 
action, and  to  set  aside  the  conveyance,  or  administer  other  proper 
relief. 
.  8.  Evidehcb — Tbstiiioxv  of  Deceasbo  Wrttess. 

The  testimony  by  a  witness  at  a  former  trial,  who  has  since  died,  given 
before  a  court  having  Jurisdiction  of  the  parties  and  power  to  ad- 
minister oaths,  may  be  introduced  in  evidence  at  a  subsequent  trial. 

4.  Witnesses,  Competency  of. 

While  the  statute  provides  that  no  party  to  a  civil  action,  suit  or  pro- 
ceeding, or  person  directly  Interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  motion,  or  in  his  own  behalf, 
when  any  adverse  party  sues  or  defends  as  executor,  unless  when 
called  as  a  witness  by  such  adverse  party,  the  calling  of  such  a  wit- 
ness by  the  adverse  party  makes  him  competent  for  all  purposes. 

5.  Pleadum — Replication — Waives. 

Although  a  defense  may  not  have  been  denied  by  the  replication,  yet 
If  the  defendant  treats  the  defense  as  though  It  had  been  contro- 
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verted,  introduces  evidence  in  support  thereof  and  submits  the 
issue  to  be  determined  as  one  of  fact,  it  is  too  late  to  raise  the 
objection  for  the  first  time  on  appeal  that  there  was  no  issue  to 


Appeal  from  the  District  Court  of  Arapahoe  County. 

This  is  a  suit  brought  by  Magdalena  Bohin  against  John 
L.  Jerome,  executor  of  the  last  will  of  Mary  Bohm,  deceased, 
""pnforce  a  trust.  For  cause  of  action  plaintiff 
Hfthat  on  the  4th  day  of  January,  1878,  she 
rin  fee  of  the  following  described  premises, 
Huate  ro^.mpahoe  county,  Colorado,  to  wit :  The  north 
Tialf  ofae  southeast  quarter  of  section  14,  township  4  south, 
of  range  68  west ;  that  this  land  was  incumbered  by  certain 
deeds. 

"  That  at  the  date  aforesaid,  to  wit,  January  4,  1878,  the 
plaintiff  entered  into  a  parol  agreement  with  Charles  Bohm, 
her  son,  now  deceased,  whereby  the  said  Charles  Bohm,  in 
consideration  of  the  conveyance  to  him  of  the  premises  afore- 
said, agreed  to  take  said  property  and  sell  and  dispose  of 
such  portions  thereof  as  might  be  necessary  to  pay  off  said 
incumbrances  from  time  to  time,  as  might  be  necessary  for 
the  protection  of  said  property  from  sacrifice,  and,  when  said 
indebtedness  was  fully  paid  off,  to  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  deed  for  the  undivided  one 
third  of  such  portions  of  said  premises  as  might  then  remain 
undisposed  of,  and  it  was  at  the  same  time  agreed  between 
plaintiff  and  the  said  Charles  Bohm  that  the  said  agreement 
should  be  reduced  to  writing  and  signed  by  said  Charles 
Bohm  and  delivered  to  tbe  plaintiff  to  evidence  the  trust  of 
said  Charles  Bohm  in  the  premises  in  favor  of  the  plaintiff,  but 
that  no  particular  time  was  specified  at  which  the  same  should 
be  done,  and  the  execution  thereof  was  from  time  to  time 
postponed  until  the  time  of  his  death,  as  hereinafter  stated, 
and  waa  never  done. 

"  That,  under  and  by  virtue  of  the  agreement  aforesaid,  the 
plaintiff  did,  on  the  4th  day  of  January,  1878,  execute  and 
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deliver  to  the  said  Charles  Bohm,  a  warranty  deed  to  the 
said  premises. 

"  That,  as  plaintiff  is  informed  and  believes,  said  incum- 
brances have  now  been  fully  paid  off  and  discharged,  and  she 
is  of  right  entitled  to  a  conveyance  of  the  undivided  one 
third  of  the  remaining  portion  of  said  premises,  as  hereinafter 
more  particularly  described." 

That  Charles  Bohm  caused  said  premises  to  be  platted 
into  blocks,  and  on  the  15th  day  of  December,;'1jB88,  he  con- 
veyed to  Mary  Bohm,  his  wife,  certain  blocks-j-t«H -.Mary 
Bohm  had  full  knowledge  of  the  agreement  between  flic 
plaintiff  and  Charles  Bohm  at  the  time  of  said  conveyance, 
and  the  same  were  conveyed  to  her  without  any  valuable 
consideration ;  that  on  the  17th  day  of  April,  1885,  Charles 
Bohm  died;  that  on  the  7th  day  of  March,  1887,  the  said 
Mary  Bohm  died,  leaving  all  her  rights  and  interest  in  the 
property  by  will  to  her  stepdaughter,  Mary  M.  Bohm,  the 
minor  child  of  Charles  Bohm ;  that  the  defendant,  J.  L.  Je- 
rome, is  the  executor  of  the  will,  and  as  said  executor  he  sold 
and  conveyed  to  Richard  Cline  certain  of  the  blocks,  and  sold 
certain  other  blocks,  for  the  sum  of  98,000.  which  amount  is 
still  in  his  hands.  Defendant  answered  by  general  denial, 
and  pleaded  res  adjudicata  and  the  statute  of  limitations. 

Upon  the  trial  oE  the  cause,  October  20, 1891,  the  court 
found  the  issues  joined  in  favor  of  plaintiff  and  against  the 
defendant  Jerome,  as  executor,  etc.,  to  the  extent  of  one 
third  of  the  interest  in  the  net  proceeds  derived  from  the  sale 
of  the  property  in  controversy,  and  directed  an  accounting 
between  said  parties ;  to  which  finding  of  the  court  said  de- 
fendant Jerome  duly  excepted. 

Afterwards,  and  on  November  30, 1891,  final  decree  was 
entered  upon  an  accounting  had  by  the  court,  wherein  it 
was  decreed  that  the  plaintiff  recover  against  the  defendant 
Jerome,  as  executor  of  the  estate  of  Mary  Bohm,  deceased, 
the  sum  of  $5,208.90,  etc.  The  evidence  produced  by  the 
parties  upon  the  accounting  is  not  preserved  by  a  bill  of  ex- 
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eeptions,  nor  was  any  exception  taken  to  the  final  decree. 
The  defendant  Jerome  brings  the  case  here  on  appeal. 

Messrs.  Rogers  &  Stair  and  Mr.  John  L.  Jerome,  for 
appellant. 

Messrs.  Keeler  &  Sales  and  Messrs.  Felker  &  Day- 
ton, for  appellee. 

Mb.  Justice  Goddaed  delivered  the  opinion  of  the  court. 

Many  of  the  numerous  errors  assigned  involve  a  review  of 
the  judgment  upon  the  evidence.  Under  the  well  estab- 
lished practice  of  this  court,  no  exception  having  been  saved 
to  the  final  judgment,  we  are  precluded  from  considering 
the  testimony,  either  as  to  its  probative  force  to  support  the 
alleged  trust,  or  its  sufficiency  to  sustain  the  defense  of 
res  adjudicate,  or  the  statute  of  limitations.  Patton  v.  The 
Com  £  Ten  Broeke  C.  M.  Co.,  3  Colo.  265  j  Rocky  Mountain 
Nat.  Bank  v.  McCaskill,  16  Colo.  408;  Law  v.  Brinker,  6 
Colo.  555 ;  SocAmark  v.  Richler,  16  Colo.  263 ;  Wray  v.  Car- 
penter, 16  Colo.  271  j  Burnell  v.  Wachtet,  4  Colo.  App.  556. 

The  contention  of  counsel  for  appellant,  that  this  rule  is 
not  applicable  to  equity  cases,  is  answered  by  several  de- 
cisions of  this  court.  Among  others,  see  Marshall  Silver 
Mining  Co.  v.  Kirtley,  8  Colo.  108 ;  Blatehley  v.  Coles,  6  Colo. 
82 ;  Rocky  Mountain  Nat.  Bank  v.  McCaskill,  tupra. 

It  remains  only  to  consider  tbose  assignments  predicated 
upon  exceptions,  duly  reserved  upon  the  trial,  to  the  ad- 
mission of  evidence,  and  we  are  enabled  to  do  this  only  by 
indulging  in  perhaps  the  unwarrantable  assumption  that  the 
evidence  introduced  upon  the  accounting  and  not  preserved 
by  the  bill  of  exceptions,  could  not,  in  its  very  nature, 
qualify  or  affect  the  evidence  so  admitted  upon  the  trial  of 
the  main  issues.  These  assignments  of  error  challenge,  first, 
the  admissibility  of  any  proof  under  the  complaint,  because 
the  alleged  trust  was  void  under  the  statute  of  frauds.    Over 
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the  objection  of  defendant,  the  deed  of  plaintiff  to  Charles 
Bohm,  and  other  conveyances  of  title  to  the  property  in  con- 
troversy, were  introduced  in  evidence  ;  and  the  testimony  of 
Ferdinand  Bohm,  a  deceased  witness,  given  upon  the  trial 
of  the  suit  in  the  superior  court  of  Denver,  between  the 
testatrix,  Mary  Bohm,  and  the  appellee,  Magdalena  Bohm, 
was  admitted,  and  Herman  Bohm  allowed  to  testify  to  the 
parol  agreement  alleged  in  the  complaint. 

The  admissibility  of  this  evidence  we  do  not  regard  as  an 
open  question.  This  court,  in  the  case  of  Bohm  v.  Bohm,  9 
Colo.  100,  in  discussing  the  counterclaim  filed  in  that  case 
by  Magdalena  Bohm,  the  plaintiff  here,  and  which  stated  in 
substance  the  trust  set  forth  in  her  complaint  herein,  used 
the  following  language : 

u*  *  *  Where  a  person  occupying  a  fiduciary  relation  to 
the  owner  of  real  estate  takes  advantage  of  the  confidence 
reposed  in  him  by  virtue  of  such  relation  to  acquire  an  abso- 
lute conveyance  thereof,  without  consideration,  through  a 
verbal  agreement,  which  be  promises  to  reduce  to  writing ; 
as,  for  example,  that  the  land  conveyed  to  him  is  to  be  held 
in  trust  for  some  legitimate  purpose.  A  refusal,  under  such 
circumstances,  to  reduce  the  verbal  agreement  to  writing,  or 
to  reconvey  the  land  to  the  real  owner,  is  such  an  abuse  of 
confidence  as  to  vest  a  court  of  equity  with  jurisdiction  to 
inquire  thoroughly  into  the  entire  transaction,  and  to  set 
aside  the  conveyance,  or  administer  other  proper  relief." 

Even  if  the  doctrine  thus  announced  is  not  to  be  taken  as 
the  "  law  of  the  case,"  we  adopt  it  as  a  correct  enunciation  of 
the  rule  applicable  to  trusts  of  this  character. 

Second,  the  admissibility  of  the  testimony  of  Ferdinand 
Bohm  is  further  challenged  because  plaintiff,  by  averring  in 
Iter  replication,  and  contending  upon  the  trial  of  the  cause, 
that  the  superior  court  had  no  jurisdiction  of  the  subject- 
matter  of  that  suit,  is  estopped  from  claiming  that  the  evi- 
dence of  said  witness  was  given  under  the  sanctity  of  an 
oath. 

It  by  no  means  follows  that  if  the  superior  court  was  with- 
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out  jurisdiction  of  the  subject-matter  of  the  controversy  in 
that  suit,  and  without  power  to  grant  the  ultimate  relief 
sought  (a  question  not  presented  by  this  record),  that  it  also 
lacked  the  authority,  having  obtained  jurisdiction  of  the  par- 
ties, to  compel  the  attendance  of  witnesses  and  to  legally 
administer  oaths  for  the  purpose  of  elucidating  the  truth  of 
the  facts  involved  in  the  controversy,  and  upon  which  even 
its  jurisdiction  might  depend ;  or,  that  the  evidence  adduced 
was  given  coram  non  judice,  in  the  event  the  court  should 
filially  determine  it  had  no  jurisdiction  to  grant  ultimate  re- 
lief in  the  case.  The  testimony  of  this  witness  was  taken 
under  the  sanctity  of  an  oath  lawfully  administered,  and  we 
cannot  perceive  wherein  appellee,  by  her  replication  or  other- 
wise, controverts  this  fact.  We  think  this  contention  is  with- 
out merit. 

The  third  and  further  objection  presented  by  the  record 
is  that  the  appellee  was  permitted  to  testify  in  her  own  be- 
half, the  action  being  one  wherein  appellant  defended  in 
his  representative  capacity,  as  executor,  etc.  She  was  first 
called  by  defendant  to  prove  the  execution  of  a  paper  filed 
of  record,  giving  notice  of  her  claim  to  the  property  in  ques- 
tion. She  was  then,  over  defendant's  objection,  allowed  to 
testify  in  her  own  behalf.  Our  statute,  section  3641,  pro- 
vides "  That  no  party  to  any  civil  action,  suit  or  proceeding, 
or  person  directly  interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein,  of  his  own  motion,  or  in  his  own 
behalf  *  *  *  when  any  adverse  party  sues  or  defends  *  *  * 
as  executor  *  *  *,  unless  when  called  as  a  witness  by  such 
adverse  party,  so  suing  or  defending."     Gen.  Stats.  1883. 

It  will  be  seen  that  the  statute  prohibits  parties  to  an  action 
from  testifying  when  the  adverse  party  sues  or  defends  in  a 
representative  capacity,  of  their  own  motion,  or  in  their  own 
behalf,  unless  called  by  the  adverse  party ;  but  when  called 
as  a  witness  by  such  party,  the  inhibition  of  the  statute  is 
removed  and  they  become  competent  to  testify  as  fully  as 
any  other  witness  in  the  case.  Warren  v.  Adams,  19  Colo. 
515. 
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The  court  below,  therefore,  correctly  held  that  defendant, 
by  calling  appellee  as  a  witness  in  the  first  instance,  made 
her  a  competent  witness  for  all  purposes.  Our  conclusion  is 
that  the  record  before  us  presents  no  reviewable  error  that 
justifies  a  reversal,  and  the  judgment  is  accordingly  affirmed. 

Affirmed. 

ON  REHEARING. 

Per  Curiam.  Upon  rehearing  it  is  urged  that  we  erred 
in  our  former  opinion  in  holding  that,  for  want  of  an  excep- 
tion to  the  final  decree,  we  were  precluded  from  considering 
the  sufficiency  of  the  evidence  to  sustain  the  defense  of  ret 
adjudicata,  since  that  defense  was  not  put  in  issue  by  the 
replication,  and  stood  admitted  upon  the  face  of  the  plead- 
ings ;  and  hence  it  appeared  upon  the  record  proper  that  the 
court  had  no  jurisdiction  to  render  judgment  in  favor  of 
appellee. 

We  are  not  clearly  satisfied  that  the  plea  of  ret  adjudicata 
relied  on  conclusively  shows  an  adjudication  in  the  former 
suit  of  the  particular  cause  of  action  set  forth  in  the  com- 
plaint herein,  and  under  the  view  we  take  of  the  matter  as 
now  presented,  it  is  unnecessary  to  determine  that  question. 

Appellant,  upon  the  trial,  and  throughout  the  proceedings 
in  the  court  below,  treated  this  defense  as  though  it  had 
been  controverted,  introduced  evidence  in  support  thereof, 
and  submitted  the  issue  to  be  determined  as  one  of  fact. 
Having  thus  proceeded  as  though  the  matter  was  iu  issue, 
it  is  too  late  now  to  raise  the  objection  for  the  first  time  that, 
in  fact,  this  defense  was  not  traversed.  Quimby  v.  Boyd,  8 
Colo.  J  94. 

In  that  case  the  answer  contained  new  matter  that,  if  not 
traversed  by  the  replication,  entitled  defendants  to  judg- 
ment; but  the  defendants  having  submitted  the  cause  to 
trial  upon  the  evidence  as  though  issue  were  joined,  this 
court  held  that "  by  introducing  evidence  to  prove  the  affirm- 
ative allegations  of  their  answer  they  treated  them  as  contro- 
verted and  put  in  issue ;  and  it  is  now  too  late  to  raise  the 
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specific  point,  for  the  flint  time,  that  there  was  no  issue  to 
try.     The  objection  has  clearly  been  waived." 

We  think  that  upon  the  record  before  us  we  were  correct 
in  holding  that  the  defense  of  ret  ad  judicata  was  determined 
upon  the  evidence  introduced,  and  no  exception  having  been 
taken  to  the  final  decree,  we  are  precluded  from  considering 
the  sufficiency  of  that  evidence,  and  therefore  adhere  to  our 
farmer  opinion. 

Affirmed. 


Grant  et  al.  v.  Varnet. 


1.  IN9TBUCTIOXB. 

The  giving  of  an  instruction  embodying  a  correct  legal  principle  does 
not  cure  the  error  committed  in  giving  another  containing  a  con 
trary  statement  npon  the  same  proposition. 

2,  Evidence — Experts. 
Experienced  miners  are  competent  to  testify  In  relation  to  matters  of    I  33   321 

skill  In  their  department  of  labor  that  requires  special  training,    |ilih20S 
and  to  which  only  those  skilled  in  snob  work  could  give  intelligent  1  21  ??) 
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3.  Evidence. 

In  an  action  against  a  mine  owner  for  the  death  of  an  employ)!  caused 
by  the  falling  of  a  roof  of  a  drift,  evidence  that  the  defendant 
had  issued  general  rules  and  Instructions  to  its  workmen  that  the 
men  who  were  engaged  in  working  in  the  drift  should  do  the  tim- 
bering whenever  they  considered  it  necessary  and  essential  to  their 
safety  Is  admissible  on  behalf  of  the  defendant ;  but  it  It  is  estab- 
lished only  that  such  instructions  had  been  given  to  individual 
workmen,  or  that  no  knowledge  of  such  instructions  to  Individual 
employes  had  ever  been  brought  home  to  the  deceased,  it  is  inad- 
missible. 

4.  M  AST  KB   AND  SERVANT. 

It  Is  the  duty  of  the  master  to  furnish  and  maintain  a  reasonably  safe 
place  for  the  servant  to  work  in.  If  he  delegates  to  an  agent  the 
performance  of  this  duty,  who  is  negligent  In  furnishing  or  main- 
taining such  a  safe  place,  and  if,  in  working  therein,  and  without 
fault  of  his  own,  an  Injury  occurs  to  another  employs',  such  negli- 
gence Is  the  negligence  of  the  master. 
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5.  Pbactice— Counsel's  Aug  um  est. 

Counsel  in  their  argument  to  the  jury  should  be  required  to  keep  within 

the  record  and  not  be  permitted  to  supply  the  defects  of  proof  by 

drafts  upon  the  Imagination. 

Appeal  from  tJte  District  Court  of  Pitkin  County. 

The  plaintiff  below,  who  is  appellee  here,  instituted  this 
action,  as  the  widow  and  sole  heir  at  law  of  Joseph  N.  Var- 
ney, deceased,  to  recover  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the  negligence  of  the 
defendants. 

The  complaint  charges  that  said  Varney  was  a  miner  em- 
ployed by  the  defendants  to  work  in  the  St.  Joe  mine,  and 
that  whilst  he  was  so  engaged  in  his  employment,  in  running 
a  drift  therein,  the  roof  thereof  caved  in  and  fell  upon  and 
instantly  killed  him.  The  caving  and  falling  in  of  the  roof 
were  in  consequence  of  the  wrongful  and  negligent  failure 
of  the  defendants  properly  to  timber  said  drift,  or  cause  the 
same  to  be  timbered. 

The  answer  denies  the  negligence  of  the  defendants,  and 
contains  three  separate  and  distinct  defenses,  the  first  of 
which  sets  up  the  contributory  negligence  of  Varney  as  the 
proximate  cause  of  the  injury;  second,  that  if  the  death  of 
said  Varney  was  caused  by  the  negligence  of  any  one  other 
than  that  of  himself,  it  was  the  result  of  the  negligence  of  a 
fellow  servant ;  third*  that  said  deceased  had  equal  means  of 
knowledge  with  the  defendants  of  the  alleged  unsafeness  of 
defendants'  mine,  and  thereafter  continued  in  the  service. 

Trial  was  had  upon  the  issues  thus  joined,  and  a  verdict 
and  judgment  for  $6,000  was  rendered  against  the  defendants, 
from  which  judgment  the  defendants  come  here  by  appeal. 
The  evidence  of  plaintiff  tended  to  show  that  on  the  night 
when  Varney  was  killed  he  and  his  companion,  Steel,  were 
engaged  in  running  a  drift,  in  the  mine  in  ground  which, 
though  breaking  well,  required  blasting.  These  two  men 
were  doing  the  work  of  drilling  and  blasting.  The  defend- 
ants had  employed  a  man  named  Moore  to  timber  the  drift 
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so  as  to  provide  and  keep  a  safe  place  in  which  Varney  was 
to  carry  on  his  work.  For  a  day  or  two  previous  Moore  had 
absented  himself  from  the  mine,  and  been  in  Aspen,  occupy- 
ing himself  with  politics  in  the  town,  instead  of  confining 
bis  attention  to  the  work  for  which  he  was  employed  at  the 
mine.  In  consequence  of  this  inattention  by  Moore  to  his 
duty,  and  possibly  from  an  insufficient  force  of  men  expedi- 
tiously to  do  the  work,  the  protection  of  the  drift  was  neg- 
lected, so  that  at  the  time  of  the  accident  the  last  of  the 
timbering  whs  at  a  distance  of  from  sixteen  to  eighteen  feet 
from  the  breast  of  the  drift  where  the  men  were  engaged 
in  pushing  forward  the  work  of  extension.  While  so  prose- 
cuting their  work,  with  the  roof  of  the  drift  back  of  them 
without  any  support  for  a  space  of  about  seventeen  feet, 
the  roof  suddenly  caved  in,  and  a  huge  boulder  fell  upon 
and  instantly  killed  both  Varney  and  Steel.  None  but  these 
two  men  were  in  the  mine  when  the  accident  occurred,  and  it 
is  from  witnesses  who  were  employed  in  and  about  the  mine, 
and  who  found  these  unfortunate  men  soon  after  their  death, 
that  the  evidence  for  the  plaintiff  was  elicited.  Testimony 
was  also  brought  out,  both  in  the  cross-examination  of  plain- 
tiffs witnesses  and  in  the  direct  evidence  of  defendants,' 
tending  to  show  that  Varney  knew,  equally  with  defend- 
ants, of  the  danger  that  would  probably  result  from  working 
in  a  place  where  the  timbering  was  so  far  behind  the  breast 
of  the  drift,  and  that  he  had,  only  a  short  time  before  be  lost 
his  life,  been  warned  by  one  of  the  witnesses  that  there  was 
danger  in  remaining  in  the  drift,  and  that  he  (Vmney)  replied 
that,  although  there  was  danger,  yet,  by  keeping  close  to  the 
breast  of  the  drift,  he  thought  he  might  safely  keep  on  with 
his  work.  There  was  evidence  that  before  this  Varney  had 
complained  to  a  fellow  servant  of  his  in  the  mine  that  the 
timbering  was  not  keeping  pace  with  the  work  of  extension, 
and  requested  that  complaint  thereof  should  be  made  to 
Bush,  the  superintendent  of  the  mine,  which  was  done,  with 
the  result  that  no  additional  steps  were  taken  to  make  the 
place  safe,  and  no  promise  was  made  to  do  so.     Bash   is 
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reported  to  have  said  that  he  wanted  to  push  the  running  of 
the  drift  as  rapidly  as  possible,  so  as  to  make  for  his  em- 
ployers that  month  as  good  a  showing  as  possible,  and  thought 
that  there  was  no  necessity  to  hasten  the  timbering.  In  spite 
»E  this  remonstrance  and  reply,  Vai-ney  continued  his  work 
in  this  dangerous  place.  Evidence  was  also  introduced  tend- 
ing to  show,  by  experienced  miners,  that  good  mining  re- 
quired that  a  drift  made  in  such  ground  and  under  such 
circumstances  as  this  should  be  kept  timbered  all  the  time 
up  to  within  three  or  four  feet,  or  the  length  of  one  set  of 
limbers,  of  the  breast  of  the  drift.  The  evidence  of  the 
defendants  had  for  its  object  to  establish  affirmatively  that 
defendants  were  not  negligent ;  that  Varney  knew,  equally 
with  the  defendants,  of  the  unsafeness  of  the  place  where  he 
was  working,  and  thereby  was  guilty  of  contributory  negli- 
gence which  would  defeat  a  recovery  by  the  plaintiff ;  that  the 
injury  was  caused,  if  by  anything  other  than  the  negligence 
of  Varney  himself,  by  the  negligence  of  Moore,  who  was  a 
fellow  servant  of  his.  There  was  also  evidence  to  the  effect 
that  defendants  bad  used  reasonable  care  in  providing  a 
proper  place  for  Varney  to  work,  and  an  attempt  is  claimed 
to  have  been  made  by  the  defendants  to  show  that  they  had 
issued  general  rules  and  provided  instructions  for  the  min- 
ers to  do  for  themselves  the  work  of  timbering  the  drift 
whenever,  in  their  judgment,  their  own  safety  demanded  it, 
but  that  Varney  disregarded  the  rules  thus  prescribed,  and, 
by  violating  them,  brought  upon  himself  his  own  destruc- 
tion. From  this  summary  of  the  evidence  it  will  be  ob- 
served that  plaintiff's  cause  of  action,  and  all  the  defenses 
interposed  by  the  defendants,  unless  it  be  that  of  the  negli- 
gence of  a  fellow  servant,  have  some  evidence  which  the 
parties  had  the  right  to  have  the  court  submit  to  the  jury 
by  appropriate  instructions. 

Messrs.  Thomas,  Bryant  &  Lee  and  Mr.  C.  H.  Pierce, 

[or  appellant. 
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Mr.  J.  W.  Taylor,  for  appellee. 
Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  first  instruction  given  by  the  court  of  its  own  motion 
is  ad  follows : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that 
the  defendant,  E.  W.  Bush,  was  superintendent  of  the  de- 
fendants, and  had  full  charge  and  control  of  the  property 
and  of  the  men  employed  therein,  then  it  was  his  duty  to 
see  that  the  drift  in  which  deceased  was  at  work  was  prop- 
erly and  securely  timbered,  and  his  failure  to  do  so  would  be 
negligence,  and  his  negligence  would  be  the  negligence  of 
the  other  defendants  whom  be  represented,  and  be  could 
not  delegate  this  duty  to  an  employe"  and  shift  the  responsi- 
bility for  negligence  in  not  properly  timbering  such  drift  on 
to  such  employe",  so  that  the  defendants  could  claim  that  the 
injury  occurred  by  reason  of  the  negligence  of  a  coemploye\ 
The  duty  to  furnixh  a  safe  place  for  said  Vamey  to  work  in 
teas  the  duty  of  the  defendants.  If  they  failed  in  that,  they 
were  guilty  of  negligence." 

The  defendants  assign  for  error  the  giving  of  the  fore- 
going instruction,  especially  the  portion  which  we  have  ital- 
icized. This  instruction  is  not  the  law.  It  virtually  declares 
that  the  duty  of  the  master  is  to  furnish  to  the  servant  an 
absolutely  safe  place  in  which  to  work.  In  other  words,  it 
makes  the  former  an  insurer  of  the  safety  of  the  latter. 
The  failure  to  provide  a  safe  place  for  the  employe"  to  work 
in  is  not  negligence  of  his  employer,  but  the  jury  were, 
by  this  instruction,  told  that  it  was.  The  contention  of 
counsel  for  appellee  that  the  vice  in  tins  instruction  is  not 
fatal  to  the  judgment,  because  in  other  and  subsequent  in- 
structions the  jury  are  practically  told  that  the  employer's 
duty  requires  that  he  should  famish  a  reasonably  or  ordi- 
narily safe  place  for  his  employe"  to  work  in,  is  plausible, 
rather  than  sound.  True  it  is  that  where  the  court  gives  an 
instruction  which  contains  only  a  partial,  though,  so  far  as  it 
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goes,  correct,  legal  proposition,  and  in  another  instruction 
completes  and  perfects  the  statement  of  the  correct  rule, 
prejudicial  error  may  not  be  assigned.  But  where,  in  the 
same  charge  to  the  jury,  are  found  one  instruction  embodying 
a  correct  legal  principle,  and  another  instruction  containing  a 
contradictory  statement  upon  the  same  proposition,  which  is 
not  the  law,  there  is  error.  For  this  court  to  attempt  to  spec- 
ulate or  determine  which  instruction  the  jury  in  such  a  case 
selected  as  stating  the  correct  rule,  and  which  they  rejected 
as  incorrect,  would  lead  us  upon  an  uncertain  voyage,  and 
would  be  to  credit  the  jury  with  powers  of  legal  discrimina- 
tion superior  to  those  possessed  by  the  court  which  -submit- 
ted for  their  guidance  rules  so  essentially  antagonistic.  To 
say  that  a  rule  which  makes  a  master  the  insurer  of  the  safety 
of  his  servant  is,  in  effect,  the  same  rule  which  requires  that 
he  shall  provide  only  a  reasonably  safe  place  for  the  latter  to 
work  in,  would  be  to  abolish  all  rational  and  recognized  legal 
distinctions.  Well*  v.  Coe,  9  Colo.  166 ;  Clare  v.  The  People, 
9  Colo.  122,  and  cases  cited;  Salman  v.  Boston  Land  #■  Secur- 
ity Co.,  20  Colo.  7. 

2.  This  ruling  upon  the  foregoing  assignment  of  error 
necessitates  a  reversal  of  this  case,  and  renders  unnecessary 
a  determination  of  the  numerous  other  errors  discussed.  In 
view,  however,  of  the  contingency  of  another  trial,  and  to 
save  possible  error  in  the  court  below,  we  feel  constrained 
to  add  some  suggestions  that  may  be  of  some  assistance  to 
the  court  and  counsel.  In  a  case  involving  issues  such  as 
are  raised  by  the  pleadings  and  evidence  in  this  case,  it  would 
seem  that  so  many  of  the  questions,  fully  discussed  by  counsel 
in  their  briefs,  have  been  settled  by  repeated  decisions  of  this 
court  that  an  examination  of  these  cases  ought  certainly  to 
furnish  a  satisfactory  and  safe  guide  to  court  and  counsel  in 
drawing  instructions. 

(a)  Witnesses  for  the  plaintiff  were  permitted,  over  de- 
fendants' objection,  to  state,  in  substance,  what  was  the 
proper  method  of  timbering  a  drift  run  in  such  ground  as  the 
evidence  shows  this  one  penetrated.    Counsel  for  defendants 
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now  say  that  such  questions  permitted  the  witnesses  to  state 
what  the  jury  were,  as  a  matter  of  fact,  to  find  from  the  evi- 
dence, and  that  the  opinions  of  the  witnesses  were  not  ad- 
missible. The  witnesses  were  not  allowed  to  state  whether 
or  not  this  drift,  with  the  timbers  fifteen  or  sixteen  feet  from 
the  breast,  was  safe.  They  spoke  only  as  to  the  proper  way 
to  timber  it.  We  think  there  was  no  error  in  this.  These 
witnesses  qualified  as  experienced  miners.  The  questions  re- 
lated to  matters  of  skill  in  a  depai- tmen  t  of  labor  that  requires 
special  training,  and  to  which  only  those  skilled  in  such 
work  were  competent  to  give  intelligent  answers.  The  fact, 
if  it  be  a  fact,  that  the  court  did  not  explain  to  the  jury  this 
class  of  evidence,  and  throw  about  it  the  proper  safeguards, 
does  not  go  to  the  admissibility  of  the  evidence,  but  only  to 
the  alleged  error  of  the  court  in  other  particulars. 

(6)  The  court  below  struck  out  certain  evidence  given  by 
one  of  the  witnesses  for  the  defendants,  and  refused  to  admit 
other  evidence  offered  by  the  defendants,  tending  to  show 
that  defendants  had  issued  general  rules  and  instructions  to 
its  workmen,  which  provided,  in  substance,  that  the  work- 
men who  were  engaged  in  running  the  drift  should  do  tim- 
bering whenever  they  considered  it  necessary  and  essential 
for  their  safety.  Such  evidence  was,  of  course,  pertinent, 
and  an  offer  to  prove  such  rules  by  competent  testimony 
should  have  been  allowed.  An  examination  of  the  record 
shows  that  such  attempt  was  only  to  establish  that  such  in- 
structions had  been  given  to  individual  workmen,  and  no 
offer  was  made  to  show  that  any  general  rules  or  instruc- 
tions had  been  issued  by  defendants  or  their  superintendent, 
or  that  knowledge  of  such  directions  to  individual  employe's 
had  ever  been  brought  home  to  the  deceased.  In  this  rul- 
ing by  the  court  there  was  no  error. 

(c)  In  instructions  Nos.  eleven,  thirteen  and  fourteen,  as 
asked  by  the  defendants,  the  court  stated  to  the  jury  a  hypo- 
thetical case,  based  upon  the  evidence,  which,  if  the  jury 
found  to  be  true,  they  were  told,  would  prevent  a  recovery 
by  the  plaintiff.    The  assumed  case  was  one  that  was  intended 
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to  constitute  contributory  negligence  on.  the  part  of  Varney. 
To  each  one  of  these  instructions  the  court  added  a  proviso 
which,  in  its  logical  effect,  must  have  conveyed  to  the  minds 
of  the  jury — if  it  conveyed  any  intelligent  meaning — that  not- 
withstanding they  might,  in  accordance  with  the  first  part  of 
the  instructions,  or  the  instructions  as  asked,  find  that  Var- 
ney was  guilty  of  contributory  negligence,  yet  they  must  not 
find  for  the  defendants  unless  they  also  believed  from  the  evi- 
dence that  Varney  was  not  exercising  reasonable  care  and 
prudence.  It  is  unnecessary  to  determine  whether  or  not 
these  instructions,  as  asked  by  the  defendants,  were  the  law. 
It  is  sufficient  to  say  that,  as  modified  and  given,  they  must 
have  confused  and  misled  the  jury,  as  they  would  almost  any 
legal  mind.  It  is  true  that  if  a  master  is  guilty  of  negligence 
which  was  the  proximate  cause  of  the  injury  complained  of, 
and  there  is  nothing  else  in  the  case  that  calls  for  the  appli- 
cation of  some  recognized  exception  to  the  general  rule,  the 
servant  may  recover,  if  he  was  at  the  time  using  reasonable 
care.  If  the  proviso  added  to  these  instructions  merely  states 
this  general  rule,  and  if  the .  instruction  as  asked  stated  a 
contradictory  rule,  the  former  should  have  been  given  by 
itself,  and  the  latter  refused  altogether.  If,  however,  the 
instructions  as  asked  did  state  what  in  law  constitutes  a 
case  of  contributory  negligence,  they  should  have  been  given. 
But  if  it  be  contended  tiiat  both  these  instructions  and  the 
provisos  are  but  different  forms  of  the  same  legal  proposition, 
still  it  was  confusing  to  the  minds  of  the  jury  thus  to  com- 
bine them ;  for  the  adding  of  the  provisos  would  naturally 
lead  the  jury  to  conclude  that  the  instructions  as  asked  were 
themselves  incorrect,  and  that  the  court  thereby  intended  the 
jury  to  understand  that  the  provisos  added  by  the  court  were 
necessary  to  make  the  instructions  good.  If,  on  the  other 
hand,  the  instructions  and  provisos  constitute  inconsistent 
propositions  of  law,  then  in  one  instruction  we  have  two  in- 
correct and  contradictory  rules,  and  such  combination,  of 
course,  would  be  prejudicial  error, 
(d)  We  think  that  Moore  was  not  a  fellow  Bervant  of 
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Varney.  The  duty  of  the  master  is  to  furnish  and  maintain 
a  reasonably  safe  place  for  the  servant  to  work  in.  If  the 
master  delegates  to  an  agent  the  performance  of  this  duty, 
the  latter  is  considered  as  the  representative  of  the  former; 
and  if  such  agent  is  negligent  in  furnishing  or  maintaining 
such  a  safe  place,  and  if,  in  working  therein,  and  without  his 
fault,  an  injury  occurs  to  another  employe,  such  negligence 
is  the  negligence  of  the  master,  for  which  the  injured  work- 
man may  recover.  It  is  the  same  as  where  the  master  is 
bound  to  furnish  for  his  workmen  reasonably  safe  and  proper 
machinery,  aud  employs  an  agent  to  purchase  it,  or  where  he 
employs  a  servant  to  maintain  the  Bame  in  good  repair.  If 
such  agent  is  negligent,  and  selects  unsuitable  or  unsafe 
machinery,  or  the  servant  neglects  to  keep  in  good  repair 
said  machinery,  in  using  which  another  servant  receives  an 
injury  without  any  fault  on  his  part,  the  negligence  of  the 
agent  who  bought  the  machinery,  or  of  the  servant  whose 
duty  it  is  to  keep  the  same  reasonably  safe,  is  the  negligence 
of  the  master,  for  which  an  action  will  lie. 

(e)  If  this  case  is  to  be  tried  again,  we  think  there  will 
not  be  a  repetition  of  the  unusual  scene  that  marked  the  close 
of  the  first  trial.  In  his  closing  argument  to  the  jury,  coun- 
sel for  plaintiff,  actuated,  doubtless,  by  zeal  for  his  client,  and 
possibly  carried  away  by  the  exuberance  of  a  heated  imag- 
ination, went  outside  of  the  record,  and,  at  the  close  of  a 
scathing  arraignment  of  defendants,  referred  to  them  as 
"living  in  their  mansions,  and  handling  their  millions." 
The  record  is  silent  as  to  any  evidence  upon  the  kind  of 
houses  iu  which  defendants  live,  or  the  extent  of  their  wealth. 
Objections  were  promptly  made  by  counsel  for  defendants, 
and  plaintiffs  counsel  withdrew  the  reference,  and  asked  the 
jury  to  strike  it  from  their  minds,  in  which  request  the  court, 
somewhat  mildly,  joined  with  counsel,  and  told  the  jury 
entirely  to  disregard  the  statement  because  it  was  improper, 
and  inferentially  referred  to  the  counsel  for  plaintiff  by 
remarking  that  "such  statements  should  not  be  made  in 
court  to  the  jury  in  the  argument  of  this  case."  Thereupon 
Vol.  xxi— 22 
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plaintiff's  counsel  proceeded  with  bin  argument,  employing 
language  set  out  in  full  in  the  bill  of  exceptions, — exceed- 
ingly forceful,  eloquent  and  picturesque.  At  the  close  of  his 
peroration,  as  we  are  advised  by  the  affidavit  of  one  of 
defendants'  counsel,  "  the  audience  broke  out  into  prolonged, 
loud  and  continuous  applause,  thereby  manifesting  their  ap- 
proval of  the  statements  of  counsel  for  the  plaintiff."  The 
court  said  to  the  audience,  "  Gentlemen,  that  is  entirely 
improper  to  have  any  such  demonstrations  in  the  court 
room ; "  and  again  the  court  cautioned  the  jury  against  allow- 
ing such  things  as  these  to  influence  their  verdict. 

This  rather  extraordinary  and  dramatic  closing  of  a  trial  in 
a  court  of  justice  calls  for  a  few  words  from  us.  Great  lati- 
tude should  be  allowed  counsel  in  addressing  a  jury,  so  that 
he  may  fully  and  fairly  present  every  point  in  his  case ;  but 
he  should  be  kept  within  the  limits  of  the  evidence,  and  not 
be  permitted  in  his  argument  to  testify,  without  having  been 
sworn  as  a  witness,  or  to  interject  into  the  case  evidence  that 
was  never  elicited  at  the  trial. 

In  Brown  v.  Swineford,  44  Wis.  282, — which  decision  fully 
comports  with  our  ideas  of  professional  ethics, — the  forcible 
remarks  of  Chief  Justice  Ryan  we  adopt  as  our  own.  The 
case  was  an  action  of  tort,  calling  for  exemplary  damages,  and 
evidence  of  the  financial  ability  to  puy  was  admissible,  under 
the  decisions  of  that  court  There  was  no  evidence  at  all 
upon  this  point.  Defendant,  however,  was  connected  with  a 
railroad  corporation.  In  argument  to  the  jury  counsel  for  the 
plaintiff  endeavored  to  supply  the  defect  in  his  proof  as  to 
the  defendant's  pecuniary  ability  to  respond  to  a  verdict  by 
drawing  for  his  facts  upon  his  unaided  imagination,  and 
attributing  to  the  defendant  the  possession  not  only  of  great 
wealth,  but  ascribing  to  him  the  possession  of  earthly  goods 
in  amount  equal  to  that  belonging  to  the  corporation  of  which 
defendant  himself  was  only  a  subordinate  officer.  For  this 
the  supreme  court  reversed  the  judgment  of  the  lower  court. 
In  that  case,  as  in  this,  the  practice  condemned  arose  in  the 
case  of  an  eminent  member  of  the  bar,  whose  professional 
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reputation  is  well  known,  and  "whose  professional  ability 
needs  no  adventitious  aid,  and  who  probably  fell  into  this  error 
casually  and  inadvertently.  His  professional  standing  shields 
hiin  from  personal  censure,  while  itwill  give  emphasis  to  the 
rule  laid  down." 

The  applause  of  the  audience  probably  could  not  have 
been  anticipated,  and  for  such  a  demonstration  no  one  con- 
nected with  this  case  can  be  held  responsible.  In  our  judg- 
ment, the  court  should  have  more  pointedly  rebuked  counsel 
for  his  violation  of  professional  conduct,  and  more  clearly 
impressed  upon  the  jury  that  they  should  not  be  influenced 
thereby.  A  spontaneous  outburst  of  applause  by  the  audi- 
ence ought  not  to  have  been  passed  over  as  only  a  trivial 
offense,  but  they  should  have  been  punished  in  some  proper 
way,  or  at  least  severely  censured,  for  their  reprehensible  in- 
terference with  the  course  of  justice,  and  for  their  evident 
attempt  to  influence  or  coerce  the  return  of  a  verdict  for 
plaintiff. 

The  jury  returned  with  their  verdict  a  statement  that 
neither  the  transgression  of  counsel  nor  the  applause  of  the 
audience  influenced  them  in  their  deliberation.  Possibly  not. 
Possibly  the  verdict  would  have  been  the  same  had  there  been 
no  audience  present,  and  had  counsel  altogether  waived  his 
closing  argument ;  but  that,  without  any  suggestion  or  re- 
quest, so  far  as  the  record  shows,  the  jury  should  have  made 
such  an  unsolicited  and  voluntary  finding  awakens  in  our 
minds  a  fleeting  suspicion  that  their  better  judgment  must 
have  told  them  that  such  conduct  sometimes,  with  some  other 
juries,  might  possibly  produce  such  a  result.  The  question 
is  not,  necessarily  or  primarily,  what  effect  did  such  things 
as  happened  at  the  close  of  this  trial  have  in  this  particular 
case,  but  what  tendency  do  they  and  would  they  naturally 
and  probably  have  with  juries  iu  general,  in  arriving  at  their 
verdicts  ? 

The  most  impartial  minds  and  the  roost  honest  men  find 
it  difficult  to  decide  correctly  and  fairly  the  complicated 
questions  of  fact  that  are  submitted  for  their  determination 
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in  a  lawsuit,  without  having  thrown  into  the  balance  that 
which  naturally  appeals  to  passion  and  prejudice.  When 
such  foreign  influences  are  brought  to  bear  upon  either  trained 
or  untrained  minds,  it  is  difficult  to  tell  just  what  effect,  they 
bave.  Whatever  be  the  merits  of  bis  cause,  every  man  is 
entitled  to  a  fair  and  impartial  trial  in  courts  of  justice, 
according  to  the  established  rule  of  judicial  procedure.  In 
this  state  be  is  not  required  to  submit  the  issue  of  his  life 
and  his  property  rights  to  a  verdict  of  a  town  meeting,  or 
to  an  organized  band  of  people  who  throng  the  court  room 
to  impress  or  coerce  by  their  presence  the  jury  which  has 
been  organized  by  law  to  try  his  cause. 

The  foregoing  considerations  require  that  the  judgment 
should  be  reversed  and  remanded. 

Reverted. 


I  Trm  The  Union  Pacific  Railway  Company  v.  Jones. 

Jf  id  in 

I  SS   288  1-     Fhautice — Examination  op  Jurobb. 

l.       '-_,  Within  reasonable  limits,  counsel  have  a  right  to  put  questions  to  juror* 

■Su      60S  npon  their  voir  dire,  not  only  for  the   purpose  of  ascertaining 

whether  grounds  exist  fur  challenges  for  cause,  but  also  for  the 

purpose  of   Intelligently  exercising  their  peremptory  challenges. 

Beyond  this,  the  matter  of  ex  am  mat  I  on  rests  almost  entirely  in  the 

discretion  of  the  trial  judge. 

2.  Evidence. 

Where  the  condition  of  a  roadbed  at  the  time  of  the  accident  is  materia), 
evidence  of  the  rotten  condition  of  the  ties  six  months  before  the 
accident  is  proper  for  the  consideration  of  the  jury,  with  other  evi- 
dence tending  to  show  the  condition  of  the  roadbed  at  the  time  of 
the  accident. 

3.  Same. 

Where  It  is  proper  to  prove  a  previous  recovery,  tho  record  is  the  beat 
evidence  thereof. 

4.  Same — Res  Inter  Alios  Acta. 

It  seems  that  in  an  action  by  a  father  for  money  expended  by  him  for 
medical  attendance,  nursing,  etc.,  for  his  daughters,  occasioned 
by  injuries  received  in  a  railroad  accident,  the  record  of  an  action 
brought  by  the  daughters  on  their  own  behalf  should  not  be  admit- 
ted, It  being  res  Inter  alios  acta. 
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5.  Measure  op  Damaqks. 

Tbe  rule  as  to  the  measure  of  damages  recoverable  in  an  action  by  a 
husband  against  a  railroad  company  for  money  expended  for  med- 
ical attendance,  etc.,  and  for  the  loss  of  services  and  society  of  his 
wife,  occasioned  by  injuries  received  in  a  railroad  accident,  are 
stated  in  the  opinion. 

6.  Pa  bent  Aim  Child. 

A  father  is  liable  for  expenses  Incident  to  his  daughter's  injuries  when 
the  child  is  too  poor  to  pay. 

7.  Same. 

The  fact  that  a  child  has  obtained  its  majority  does  not,  tpao  facto, 
work  the  emancipation  of  the  child,  although  it  does  give  either 
the  child  or  the  parent  the  right  to  renounce  the  relation  and  avoid 
the  duty  and  liability  incident  thereto, 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  action  was  commenced  by  appellee,  John  Jones,  in  tbe 
district  court  of  Arapahoe  county,  for  the  purpose  of  recover- 
ing for  moneys  expended  for  medical  attendance,  nursing, 
medicines,  etc.,  for  bis  wife  and  daughters,  and  also  to  recover 
for  the  loss  of  services  of  bis  wife  and  daughters,  and  loss  of 
the  society  of  his  wife,  occasioned  by  injuries  received  as 
hereinafter  stated. 

Tbe  plaintiff  was  on  the  4th  day  of  September,  1S90,  the 
husband  of  Catherine  Jones,  and  the  father  of  two  daugh- 
ters, named,  respectively,  Gladys  and  Winifred  Jones,  each 
of  these  daughters  being  past  their  majority  at  the  time. 
The  mother  and  daughters  were  all  members  of  plaintiff's 
household,  the  younger  daughter  attending  school,  and  the 
elder,  Gladys,  assisting  her  mother  in  the  household  duties, 
and  all  being  in  good  health. 

On  the  day  mentioned,  the  mother  and  daughters  took 
passage  at  Bailey  for  Denver,  upon  one  of  defendant's  rail- 
roads, and  while  being  carried  the  train  was  thrown  from  the 
track  and  all  three  injured,  without  negligence  on  their  part. 
As  the  result  of  these  injuries,  medical  attendance  was  re- 
quired for  ft  long  time,  and  the  father  was  deprived  of  the 
assistance  of  his  wife  and  daughters.  It  appears  from  the 
record  that  the  wife  and  two  daughters  brought  suit  for  dam- 
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ages  in  the  United  States  circuit  court,  the  cases  having  been 
heard  and  determined  in  that  court  before  the  trial  of  the 
present  case  in  the  state  court.  The  present  action  was  tried 
to  a  jury,  and  resulted  in  a  verdict  and  judgment  of  $5,250. 
The  court,  evidently  being  in  some  doubt  as  to  the  right 
of  recovery  based  upon  the  injuries  received  by  the  daugh- 
ters, submitted  several  special  interrogatories,  which  were 
answered  by  the  jury,  so  that  these  items  can  be  readily  sep- 
arated, if  necessary,  from  the  general  verdict.  Of  the  total 
verdict,  the  sum  of  $250  only  was  allowed  in  this  behalf,  the 
jury  limiting  the  same  to  the  expenses  incurred  by  the  plain- 
tiff in  the  care  and  treatment  of  his  daughters.  Judgment 
having  been  entered  on  the  verdict,  the  defendant,  the  Rail- 
road Company,  brings  the  case  into  this  court  by  appeal. 

Messrs.  Teller,  Obahood  &  Morgan,  for  appellant. 

Messrs.  Wells,  McNeal  &  Tatloh,  for  appellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

A  large  number  of  errors  are  assigned,  but  in  their  con- 
sideration we  think  we  may  properly  group  them  under  five 
heads,  as  has  been  done  in  argument. 

Upon  the  examination  of  the  jurors  upon  the  voir  dire, 
each  was  asked  by  the  plaintiff,  against  the  objection  of  the 
defendant,  as  to  whether  or  not  he  was  a  man  of  family,  and 
the  ruling  of  the  court  permitting  this  question  is  assigned 
for  error.  We  think  there  was  no  error  in  this  ruling. 
While  the  answers  to  the  questions  propounded  could  fur- 
nish no  basis  for  a  challenge  for  cause,  it  is  customary  to 
allow  such  questions  to  be  put  to  the  jurors  in  order  that 
counsel  may  advisedly  exercise  their  peremptory  challenges. 
Within  reasonable  limits,  counsel  have  the  right  to  put 
questions  to  jurors  not  only  for  the  purpose  of  ascertaining 
whether  or  not  grounds  exist  for  challenges  for  cause,  but 
also  for  the  purpose  of  intelligently  exercising  their  peremp- 
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tory  challenges.  But  beyond  this  the  matter  of  examina- 
tion must  be  allowed  to  rest  almost  entirely  in  tlm  discretion 
of  the  trial  judge. 

Among  the  witnesses  introduced  by  plaintiff  was  E.  F. 
Arthur,  chief  clerk  for  the  superintendent  of  the  road. 
Arthur,  among  other  things,  testified  to  an  inspection  of  the 
road  made  in  the  month  of  April,  preceding  the  accident. 
This  evidence  was  received  without  objection,  but  after  its 
reception,  it  being  disclosed  that  this  inspection  was  made 
some  months  before  the  accident,  the  defendant  asked  to 
have  it  stricken  out.  This  motion  was  refused  by  the  court 
and  error  assigned  upon  such  refusal. 

We  think  the  motion  was  properly  overruled  for  two 
reasons : 

1st.  Whether  or  not  the  defendant  was  operating  the  road 
was  a  controverted  question  at  the  time  the  evidence  was 
received,  and  it  was  competent  upon  this  issue. 

2d.  The  record  does  not  support  the  claim  of  counsel 
that  the  witness  testified  as  to  the  condition  of  the  road  at 
the  time  the  inspection  was  made.  If  he  hud  given  evi- 
dence as  to  the  rotten  condition  of  tbe  ties  six  months  before 
the  accident,  as  contended,  we  think  such  evidence  not  im- 
proper for  the  consideration  of  the  jury,  with  other  evidence 
tending  to  show  the  condition  of  the  roadbed  at  the  time 
of  the  accident. 

Error  is  assigned  upon  the  refusal  of  the  court  to  allow 
certain  questions  to  be  put  Upon  cross-examination  to  each 
of  the  Misses  Jones.  The  contention  of  counsel  for  appel- 
lant in  this  regard  is  that  each  of  these  witnesses  described 
at  this  trial  injuries  not  mentioned  upon  the  trials  in  the 
United  States  court,  and  that  he  was  denied  proper  cross- 
examination  in  this  case  as  to  the  testimony  of  the  same  wit- 
nesses in  those  actions.  But  a  careful  examination  of  the 
transcript  discloses  that  such  objections  as  were  sustained  to 
this  character  of  evidence  were  sustained  because  of  the  ob- 
jectionable form  of  the  interrogatories,  and  that  afterwards, 
in  response  to  other  questions,  the  witnesses  were  fully  ex- 


Digitized  by  GOO^k' 


844  U.  P.  Rr.  Co.  v.  Jones.  [April  T., 

amined  as  to  the  testimony  given  by  each  at  the  preceding 
trials. 

The  following  questions  were  also  objected  to,  and  the 
objections  sustained:  "  You  instituted  a  suit  in  the  United 
States  circuit  court  to  recover  damages  for  these  same  inju- 
ries, didyou  not?  Have  you  recovered  a  verdict  in  that  suit?" 
The  questions  were  properly  excluded  for  several  reasons, 
among  which  we  need  only  mention  the  following:  Where 
it  is  proper  to  prove  a  previous  recovery,  the  record  is  the 
best  evidence  thereof.  Again,  in  this  case  the  offer  did  not 
include  proof  of  a  judgment,  and  for  this  reason  it  was  prop- 
erly rejected.  Moreover,  in  a  number  of  recent  cases  it  has 
been  held,  under  somewhat  similar  circumstances,  that  the 
record  itself  should  not  be  admitted,  it  being  res  inter  alios 
acta.  Bridger  v.  R.  R.  Co.,  27  S.  C.  456 ;  Karr  v.  Parkt,  44 
Oil  46 ;  Wilton  v.  Mddletex  R.  R.  Co.,  125  Mass.  130. 

These  cases  proceed  upon  the  theory  that  the  measure  of 
damages  in  one  action  is  based  upon  injury  to  the  child,  and 
in  the  other  upon  injury  to  the  father.  In  so  far  as  the  wife 
is  concerned,  the  principle  in  these  cases  applies,  but  the 
children  in  this  instance  having  passed  their  majority  at  the 
time  of  the  accident,  in  view  of  the  peculiar  circumstances 
of  this  case,  we  doubt  its  applicability;  but,  as  we  have 
shown,  the  evidence  was  properly  excluded  for  other  reasons, 
and  we  therefore  leave  this  question  undetermined. 

Coming  now  to  the  evidence  of  damages  and  the  charge 
of  the  court  in  reference  thereto,  it  must  be  borne  in  mind 
that  the  measure  of  damages  in  case  of  the  wife  is  necessa- 
rily different  from  that  in  case  of  the  daughters. 

First,  as  to  the  wife,  the  court  instructed  the  jury  in  sub- 
stance as  follows :  The  husband  can  recover  nothing  for  pain 
or  Buffering  endured  by  the  wife,  nor  for  any  mental  anguish 
suffered  by  himself  in  consequence  of  her  injuries.  He  is 
limited  to  such  damages  as  will  compensate  him  for  the  ac- 
tual pecuniary  loss  which  he  has  individually  sustained.  In 
case  you  believe  from  the  evidence  that  he  is  entitled  to  re- 
cover, you  should  assess  his  damages  at  such  sum  as  will 
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compensate  him  for  any  expense  incurred  by  him  for  medi- 
cal treatment,  or  for  expenses  incurred  in  effecting,  or  hav- 
ing a  tendency  to  effect,  her  cure,  including  such  Bums  as 
have  been  necessarily  expended^  by  him  in  nursing  and  car- 
ing for  her  during  her  illness  from  such  injuries,  and  also 
for  the  loss  of  his  own  time  necessarily  expended  by  him  in 
caring  for  his  wife  during  the  time  of  her  illness,  resulting 
from  such  injuries,  at  such  sum  as  his  time  is  shown  to  have 
been  reasonably  worth.  If  you  believe  from  the  evidence 
that  his  wife  has  not  yet  fully  recovered  from  the  injuries 
caused  by  the  accident,  and  that  such  injuries  are  the  direct 
and  necessary  result  of  the  accident,  you  may  estimate  the 
future  expense  and  loss  likely  to  be  sustained  by  him  from 
further  treatment  and  care  in  fixing  the  amount  of  the  dam- 
ages which  you  allow  to  plaintiff  for  such  loss. 

He  is  also  entitled  to  recover  for  the  loss,  past,  present  and 
prospective,  of  the  society  of  his  wife  caused  directly  by  such 
injuries,  if  any.  The  law  affords  no  criterion  by  which  such 
damages  can  be  estimated,  hut  leaves  it  to  your  souud  discre- 
tion. In  particular,  the  court  cautioned  the  jury  to  carefully 
consider  the  condition  of  the  wife  prior  to  the  happening  of 
the  alleged  accident,  her  ability  to  respond  to  the  rightful 
demands  of  her  husband  as  a  social  being,  and  her  condition 
since  then,  and  the  condition  which  is  likely  to  follow ;  also, 
how  far  the  changed  condition,  if  there  has  been  a  change 
in  her  condition,  was  brought  about  as  a  necessary  and  direct 
result  of  the  alleged  accident,  and  allow  plaintiff  therefor 
such  sum  as  in  your  honest  and  unbiased  judgment  will 
compensate  him  for  such  loss. 

The  jury  were  also  instructed  that  if  at  the  time  of  the 
injuries  alleged  to  have  been  sustained,  his  wife  was  not 
engaged  in  business  of  any  kind,  but  was  simply  discharging 
the  duties  of  a  housekeeper  to  her  husband,  the  plaintiff, 
without  compensation,  he  was  stilt  entitled  to  recovery,  and 
in  case  a  verdict  should  be  returned  for  him,  he  should  be 
allowed  such  additional  sums  of  money  as  her  services  are 
shown  to  have  been  worth  from  the  time  of  the  happening 
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of  the  alleged  accident  to  the  time  of  the  trial,  and  in  case 
the  jury  believed  from  the  evidence  that  she  would  have 
continued  to  serve  him  iit  such  capacity,  then  for  such  fur- 
ther Iobs  of  services  as  he  will  sustain  in  that  particular,  if 
caused  directly  by  such  injuries. 

The  foregoing  instructions  embody,  in  substance,  the  law 
as  laid  down  by  Sutherland  on  Damages,  vol.  3,  pages  279 
and  280,  and  we  think  are  free  from  error  prejudicial  to  the 
defendant. 

As  to  the  plaintiff's  right  of  recovery  for  damages  caused 
to  him  by  reason  of  the  alleged  injury  to  his  daughters,  the 
court  instructed  the  jury  that  there  could  be  no  recovery  on 
account  of  pain  and  suffering  endured  by  his  daughters,  or 
either  of  them,  nor  on  account  of  his  own  mental  anguish 
and  distress  caused  by  their  misfortune.  The  court  also 
instructed, the  jury  that  there  could  be  no  recovery  by  the 
father  for  moneys  paid  out  in  attempting  to  effect  their 
cure,  unless  they  found  from  the  evidence  that  he  was  en- 
titled to  and  was  receiving  their  services  at  the  time  of  the 
happening  of  the  alleged  accident.  But  in  case  the  jury 
believed  that  up  to  the  time  the  alleged  injuries  were  sus- 
tained, his  daughters,  or  either  of  them,  were  still  living 
with  the  plaintiff  as  members  of  his  family  and  were  render- 
ing services  to  him  without  compensation,  then  and  in  that 
event  he  should  be  allowed  as  damages  such  sums  as  he  nec- 
essarily expended  in  medical  treatment,  medicines,  nursing, 
and  such  extra  costs  and  expenses  as  he  necessarily  incurred 
by  reason  of  the  injuries  sustained  by  them  caused  by  the 
accident  for  which  he  sues,  but  that  nothing  could  be  al- 
lowed him  for  any  loss  of  service  nor  for  any  loss  of  their 
society. 

The  uncontradicted  evidence  shows  that  at  the  time  of  the 
accident  the  daughters  were  members  of  the  plaintiffs  house- 
hold. In  addition,  it  is  alleged  in  the  complaint,  and  the 
plaintiff  offered  to  prove  at  the  trial,  that  they  were  each 
entirely  without  the  means  of  support,  except  as  the  same 
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were  furnished  by  him,  but  this  evidence  being  objected  to 
by  the  defendant  was  excluded  by  the  court. 

It  is  urged  by  counsel  that  no  legal  obligation  rested  upon 
the  plaintiff  to  pay  the  expenses  incident  to  his  daughters' 
injuries,  and  that  he  could  not  voluntarily  make  the  Railroad 
Company  his  debtor  by  paying  such  expenses.  The  statute 
of  this  state,  however,  makes  the  father  liable  for  Buch  ex- 
penses in  case  the  child  is  too  poor  to  pay,  and  that  these 
daughters  were  in  this  condition  we  must  assume,  in  view  of 
the  offer  of  proof.  The  law  casts  the  obligation  upon  the 
father  to  care  for  these  children  in  their  helpless  condition. 
He  would  indeed  have  been  an  inhuman  wretch,  if,  being 
able,  he  had  failed  to  provide  for  them  in  their  unfortunate 
condition.  The  fact  that  a  child  has  obtained  its  majority, 
does  not,  ipso  facto,  work  the  emancipation  of  the  child, 
although  it  does  give  either  the  child  or  the  parent  the  right 
to  renounce  the  relation  and  avoid  the  duty  and  liability 
incident  thereto ;  but  where  the  child  still  continues  to  live 
with  the  father,  and  the  latter  continues  to  provide  it  support, 
we  think  the  father  is  justified  in  discharging  the  necessary 
expenses  incurred,  as  in  this  case,  by  reason  of  the  defend- 
ant's negligence,  and  that  the  defendant  is  responsible  to  him 
therefor. 

By  the  special  findings  of  the  jury,  the  recovery  allowed 
for  the  daughters  was  limited  to  physicians'  bills  and  other 
expenses  incurred  by  the  father  in  the  care  and  treatment  of 
the  daughters,  the  total  amount  being  only  $250.  The  in- 
structions of  the  court  and  the  action  of  the  jury  in  this 
regard,  we  think,  afford  no  ground  of  complaint  on  the  part 
of  the  defendant.  For  the  reasons  given,  the  judgment  of 
the  district  court  will  be  affirmed. 

Affirmed. 
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Wilcox  v.  The  American  Savings  Bank, 

1.  Amendments. 

Leave  to  amend  Che  complaint  bo  as  to  conform  to  the  proof  was  prop- 
erly granted  in  this  case. 

2.  Dismissal — Damaqeh. 

While  the  code  provides  for  the  assessment  of  damages  upon  the  dis- 
missal of  an  appeal  fur  want  of  prosecution,  it  is  not  broad  enough 
to  cover  cases  wherein  appeals  are  taken  upon  trivial  grounds. 

Appeal  from  the  District  Court  of  Lot  Animas  County. 

This  is  an  action  brought  by  appellee  against  the  appel- 
lant upon  six  promissory  notes  alleged  to  have  been  exe- 
cuted by  appellant,  C.  N.  Swatzel  and  John  McBride,  and 
payable  to  the  order  of  The  American  Savings  Bank  of 
Trinidad.  The  original  complaint  was  entitled  "  American 
Savings  Bank  v.  James  Wilcox,"  and,  inter  alia,  averred 
that  the  plaintiff  was  a  corporation  duly  incorporated,  etc. 
Defendant  answered  by  a  verified  general  denial.  Over 
objection,  the  plaintiff  was  permitted  to  introduce  in  evi- 
dence a  certificate  of  incorporation  of  "  The  American  Sav- 
ings Bank ; "  and  also  certain  notes,  set  out  in  hogc  verba  in 
the  complaint,  with  the  exception  that  they  were  signed 
"  C.  H."  instead  of  "  C.  N."  Swatzel.  Upon  a  motion  for  a 
nonsuit  being  interposed,  because  of  a  variance  between  this 
proof  and  the  allegation  of  the  complaint,  and  over  the 
objection  of  appellant,  the  court  allowed  plaintiff  to  amend 
by  inserting  the  word  "The"  before  the  name  of  the  cor- 
poration in  the  title  of  the  action,  and  "  H  "  in  lieu  of  "  N  " 
as  the  initial  letter  of  Swatzel's  middle  name.  Upon  being 
denied  further  time  to  plead  to  the  complaint  as  amended, 
appellant  declined  to  introduce  any  testimony,  whereupon 
the  court  rendered  judgment  in  favor  of  appellee  for  the 
amount  of  the  notes  and  interest.  Appellant  assigns  error 
upon  the  action  of  the  court  below  in  admitting  the  fore- 
going evidence,  and  allowing  the  amendment  specified. 
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Messrs.  Northcutt  &  Franks,  fot  appellant. 

Mr.  W.  B.  Morgan  and  Mr.  W.  H.  Spencer,  for  appel- 
lee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  is  apparent  from  this  record  that  the  omission  to  prefix 
the  article  "The"  to  the  name  of  plaintiff  bank,  and  the 
mistake  in  the  initial  letter  of  Swatzel's  middle  name,  were 
mere  clerical  errors  that  could  not  possibly  mislead  the  appel- 
lant as  to  any  defense  he  may  have  had  to  the  notes  in  ques- 
tion; nor  could  their  correction  by  amendment  upon  the 
trial  in  any  way  inure  to  his  prejudice.  He  was  informed  of 
the  identity  of  the  notes  sued  on  by  the  face  of  the  complaint 
itself,  and  by  the  copies  there  set  out  he  was  advised  that 
The  American  Savings  Bank  was  the  payee,  and  was  in  fact 
the  plaintiff;  and  also  that  they  were  the  notes  be  executed 
in  conjunction  with  C.  H.  Swatzel.  It  is  too  plain  to  admit 
of  controversy  that  the  court  below,  in  allowing  the  amend- 
ments complained  of,  acted  clearly  within  the  purview  of 
section  78  of  the  code  of  civil  procedure,  and  would  have 
violated  both  its  letter  and  spirit  had  it  not  permitted  them 
to  have  been  made. 

The  further  objection  to  the  testimony  of  the  witness  Robin- 
son is  equally  without  merit.  It  is  to  be  regretted  that  sec- 
tion 391  of  the  code,  which  provides  for  the  assessment  of 
damages  upon  the  dismissal  of  an  appeal  for  want  of  prose- 
cution, ia  not  broad  enough  to  cover  cases  wherein  appeals 
are  taken  upon  trivial  grounds,  but  since  it  is  not,  we  can  do 
uo  more  than  simply  affirm  the  judgment  of  the  court  below, 
which  is  accordingly  done. 


Digitized  by  GOO^k' 


,   10.  411 


Denver  City  Ry.  Co.  y.  Denver.     [April  T., 


The  Denver  City  Railway  Company  v.  The  City  of 


I  m  Denver. 

■  I  ai  mo 

*"'        1.  Desveb— Taxation. 

The  charter  of  Denver,  which  confers  upon  that  city  power  "  exclusively 
to  license,  regulate  and  tax  any  or  all  lawful  occupations,"  etc.,  is 
sufficient  to  authorize  the  city  to  impose  a  tax  at  a  sum  certain  pet 
car  upon  a  company  running  street  care. 

2.  Constitutionai.  Law — Taxation. 

The  provision  of  the  constitution  (sec.  8,  art.  10)  relating  to  uniformity 
of  taxation,  applies  only  to  a  direct  tax  upon  property,  and  does 
not  apply  to  taxation  imposed  upon  privileges  and  occupations. 

3.  Denver— Fines  and  Penalties. 

The  city  council  of  Denver  has  power  to  make  all  ordinances  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  power  speci- 
fied In  Its  charter,  and  to  enforce  the  same  by  appropriate  fines,  im- 
prisonment or  other  penalties.  Under  this  power,  it  may  prescribe 
a  penalty  for  failure  to  pay  a  lawful  tax. 

Error  to  the  Court  of  Appeals. 

Messrs.  Wolcott  &  Vaile  and  Mr.  H.  F.  May,  for 
plaintiff  in  error. 

Mr.  F.  A.  Williams,  Mr.  G.  W.  Whitpord  and  Mr.  A. 
B.  Seaman,  for  defendant  in  error. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court 

On  the  third  day  of  October,  1889,  The  Denver  City  Rail- 
way Company  instituted  thia  action  to  restrain  the  city  of 
Denver  and  its  officers  from  prosecuting  oases  against  it  and 
its  employes  for  operating  its  horse  cars,  in  violation  of  a 
certain  ordinance  of  the  city  adopted  in  1886,  and  amended 
in  1888,  which  provides,  inter  alia,  as  follows : 

"  Section  1.  It  shall  be  unlawful  for  any  person  or  persons 
to  hire  out,  keep  or  use  for  hire,  or  cause  to  be  kept  or  used 
for  hire,  for  the  carrying  or  conveying  of  persons,  or  run  on 
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established  Hues  within  the  city  limits  of  the  city  of  Denver, 
any  hackney  coach,  cab,  omnibus,  express  wagon,  herdic 
coach,  street  ear,  vehicle  or  vehicles,  carriage  or  carriages  of 
any  description  or  name  whatsoever,  without  a  license  first 
had  and  obtained  so  to  do." 

"Sec.  14.  There  shall  be  charged  and  paid  to  the  city 
treasurer  for  the  use  of  the  city  of  Denver,  ou  issuing  the 
said  licenses,  by  the  parties  to  whom  they  may  be  granted, 
the  following  sums:  *  "  *  Second — For  all  omnibuses 
and  accommodation  coaches,  herdic  coaches  and  street  cars 
running  upon  established  lines  and  at  stated  periods,  from 
place  to  place  within  the  city,  shall  be  charged  for  license, 
each,  the  sum  of  ten  dollars  per  annum." 

By  section  14,  as  amended  in  1888,  the  license  fee  for  each 
car  was  increased  from  $10.00  to  $25.00  per  annum.  The 
company  averred  its  willingness  to  pay  a  fee  of  ©10.00,  as  it 
had  theretofore  done,  but  refused  to  pay  the  sum  of  $25.00, 
on  the  ground  that  the  latter  is  unreasonable  and  in  excess 
of  the  amount  necessary  to  pay  the  expenses  of  police  regu- 
lation, and  is  in  fact  a  tax  upon  its  property,  and  hence  un- 
lawful and  void.  The  evidence  introduced  upon  the  trial  of 
the  cause  is  not  preserved  by  a  bill  of  exceptions,  but  the 
court  below  made  the  following  findings  : 

"  1.  That  the  license  for  police  regulation  does  not,  under 
the  testimony  offered,  justify  a  greater  license  than  $17.50  per 
car,  as  heretofore  found,  but  that  the  wording  of  the  city 
charter  gives  the  city  the  right  to  tax  as  well  as  to  license 
for  police  regulation,  and  that  the  charter  of  the  plaintiff  com- 
pany, approved  January  10,  1867,  in  no  way  exempts  it  from 
paying  such  tax. 

"  2.  That  the  city  council,  having  the  power  to  assess  said 
tax  at  the  sum  of  $25.00  per  car,  and  having  elected  to  do 
so,  that  the  same  is  legal. 

"  3.  That  the  temporary  injunction  heretofore  issued  in  this 
cause  should  be  dissolved  at  the  cost  of  the  plaintiff." 

To  the  judgment  dissolving  the  temporary  injunction  and 
dismissing  the  action  the  company  aud  the  city  prosecuted 


Digitized  by  GOO^k' 


852  Denver  City  Rr.  Co.  v.  Denver.      [April  T, 

writs  of  error  from  the  court  of  appeals.  That  court,  in  an 
elaborate  opinion,  reported  in  2  Colo.  App.  34,  reversed  the 
court  below  upon  its  finding  that  the  city  was  empowered  to 
tax,  as  well  as  to  license,  for  police  regulation,  but  affirmed 
its  judgment  of  dismissal  upon  the  ground  that  the  record 
was  devoid  of  any  showing  that  the  sum  of  $25.00  was  an 
unreasonable  charge  for  police  regulation.  Both  parties, 
being  dissatisfied  with  this  judgment,  bring  the  case  here  for 
review.  The  company  insist  that  the  finding  of  the  court 
below, — that  the  testimony  offered  did  not  justify  a  charge  of 
#25.00  for  police  regulation, — is  conclusive  as  to  its  right  to 
maintain  the  action,  under  the  doctrine,  announced  by  the 
court  of  appeals,  that  the  city  is  not  authorized  to  assess  a 
license  tax.  The  city,  on  the  contrary,  contends  that  the 
court  of  appeals  erred  in  holding  that  the  ordinance  could 
not  be  upheld  as  a  legitimate  exercise  of  its  power  to  tax  the 
business  of  running  street  railway  cars. 

In  the  view  we  take  of  these  respective  contentions,  it 
becomes  unnecessary  to  discuss  the  validity  of  the  ordinance 
as  a  police  regulation,  or  to  determine  whether,  upon  the 
record,  the  finding  of  the  court  below  is  conclusive  upon  the 
fact  that  $25.00  exceeds  the  necessary  and  legitimate  expense 
of  issuing  the  license  and  providing  police  supervision.  And 
in  this  regard,  if  the  court  of  appeals  was  correct  in  holding 
that  the  finding  of  the  court  below  was  not  an  authoritative 
finding  of  fact  based  upon  the  evidence,  but  the  result  of 
personal  observation  only,  and  hence  not  conclusive  upon 
this  review,  we  fully  concur  in  the  conclusions  reached  by 
the  learned  writer  of  that  opinion,  that  "  this  court  cannot 
interpose  its  opinion  and  guess  at  a  cost  of  administration, 
nor  take  the  judgment  of  the  court  below,  as  agaiust  the 
judgment  of  the  city  council ; "  and  without  sufficient  data 
or  evidence,  pronounce  the  ordinance  unreasonable  as  a  police 
regulation. 

But  upon  the  more  important,  and,  as  we  regard  it,  the 
decisive,  question  in  the  case — "  whether  the  city,  under  its 
charter,  has  the  power  to  tax  as  well  as  to  license  and  regu- 
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late  the  business  of  the  railway  company," — we  are  unable 
to  concur  with  either  the  reasoning  or  the  conclusion  of  the 
court  of  appeals.  That  taxation  is  clearly  a  legislative  pre- 
rogative, and  may  be  conferred  upon  a  municipality  by  that 
branch  of  the  government  in  such  measure  and  for  such  pur- 
poses as  it  may  deem  expedient,  so  long  as  it  observes  the 
limitations  and  restraints  of  the  organic  law,  is  not  questioned 
or  denied.  Nor  do  we  understand  that  the  language  of  the 
charter  of  1885,  which  in  express  terms  confers  apon  the  city 
of  Denver  power,  "exclusively,  to  license,  regulate  and  tax 
any  or  all  lawful  occupations,"  etc.,  is  held  to  be  insufficient 
to  authorize  the  city  to  impose  the  tax  in  question,  if  such 
grant  of  power  is  not  inhibited  by  our  state  constitution. 
But  it  is  asserted  that  the  charter  provision,  in  so  far  as  it 
attempts  to  confer  the  power  to  tax,  is  in  conflict  with  sec- 
tion 3,  article  10,  which  provides : 

"  All  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected  under  general  laws, 
which  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and  personal." 

In  this  we  think  the  court  of  appeals  is  in  error.  It  seems 
to  be  almost  universally  accepted  that  this,  and  like  consti- 
tutional provisions,  refer  to  the  levy  of  ad  valorem  taxes 
upon  property,  and  do  not  apply  to  taxation  imposed  on 
privileges  and  occupations.  Sedgwick  St.  &  Const  Law 
(2d  ed.,  504-507),  referring  to  similar  provisions  contained 
in  the  constitutions  of  various  states,  says : 

"In  construing  these  provisions  it  has  been  held,  in  many 
of  the  states,  that  the  words  '  equal  and  uniform '  apply  only 
to  a  direct  tax  on  property ;  and  that  the  clause  in  regard 
to  uniformity  of  taxation  does  not  limit  the  power  of  the 
legislature  as  to  the  objects  of  taxation,  hut  is  only  intended 
to  prevent  an  arbitrary  taxation  of  property,  according  to 
kind  or  quality,  without  regard  to  value.  Specific  taxes 
have  therefore  been  sustained  as  a  valid  exercise  of  the  leg- 
islative power." 

Vol.  xxi— 23 
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Burroughs  on  Taxation  (sec.  54),  referring  to  the  same 
subject,  says : 

"  These  provisions,  aa  a  general  rule,  are  held  to  apply  to 
property  alone,  aiid  not  to  include  taxation  on  privileges  or 
occupations." 

Among  the  numerous  decisions  to  the  same  effect,  see 
Desty  ou  Taxation,  vol.  1,  sec.  36,  p.  191 ;  City  of  Newton  v. 
Atchium,  81  Kan.  151;  Ex  parte  Robin$on,  12  Nev.  263; 
Walcott  v.  The  People,  17  Mich.  68;  City  of  San  Joti  v. 
S.  J.  $  S.C.  B.  R.  Co.,  53  Cal.  475  ;  Ex  parte  Mirande,  73 
ChI.  365 ;  Sawyer  v.  City  of  Alton,  3  Scam.  129 ;  Marmet  v. 
The  State,  45  Ohio  St.  63  ;  Commonwealth  v.  Moore  ft  Qood- 
Bons,  25  Gratt.  951 ;  Am.  Union  Ex.  Co.  v.  City  of  St.  Joseph, 
66  Mo.  675 ;  City  of  St.  Low*  v.  Green,  1  Mo.  App.  468 , 
Davit  ft  Co.  v.  Mayor  ft  Council  of  Macon,  64  Ga.  128, 

In  the  latter  case  the  court  had  under  consideration  an 
ordinance  enacted  by  the  city  of  Macon  providing  that, 
among  others,  retail  butchers  should  pay  a  license  of  $50.00 
per  annum  ;  and  that  further  imposed  a  tax  of  $25.00  upon 
each  wagon  used  in  their  business.  The  contention  there 
was  that  the  ordinance  was  violative  of  the  constitutional 
requirement  that  all  taxes  shall  be  uniform,  and  upon  this 
point  Justice  Bleckley,  speaking  for  the  court,  snys: 

"It  is  insisted,  further,  that  by  the  tax  upon  the  wagon,  the 
ad  valorem  principle  of  the  constitution  is  violated.  This 
objection  proceeds  upon  the  theory  that  the  wagon  is  mere 
property,  and  subject  only  to  state  and  county  taxes ;  *  *  • 
which  taxes  have  been  duly  assessed  and  paid.  The  com- 
plainants contend  that  having  paid  all  taxes  on  the  value  of 
the  wagon  as  property  with  whioh  they  are  chargeable,  they 
cannot  be  required  to  pay  an  additional  specific  tax  to  the 
city  upon  the  same  property.  But,  as  already  stated,  the 
tax  now  in  question  is  not  a  property  tax,  but  a  business 
tax.  The  wagon  is  treated  as  an  instrument  used  in  carrying 
on  the  business  of  the  complainants  within  the  city,  and  it 
hits  been  ruled,  and  no  doubt  rightly  ruled,  that  the  number 
and  kind  of  vehicles  may  be  regarded  in  measuring  a  tax  of 
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this  description.  Thut  the  complainant*  are  in  no  default 
to  the  state  and  county  in  respect  to  taxes  upon  tbe  value 
of  the  wagon  as  property  is  no  protection  to  them  against 
the  business  tax  now  demanded." 

We  quote  thus  fully  because  of  the  similarity  of  that  ease 
in  principle  with  the  one  at  bar,  and  because  the  language 
of  the  learned  justice  is  pertinent  to  the  contention  of  coun- 
sel for  tbe  company  in  this  case.  In  the  case  of  City  of  St. 
Louts  v.  Green,  tupra,  the  court  had  under  consideration 
the  validity  of  an  ordinance  imposing  a  tax  upon  wagons 
used  in  tbe  streets  of  St.  Louis  for  purposes  of  traffic,  and 
for  private  purposes.  The  validity  of  the  ordinance  was 
attacked  upon  the  ground  that  it  was  in  derogation  of  a  like 
provision  of  the  constitution  of  Missouri;  and  in  an  elab- 
orate argument  upholding  the  validity  of  the  ordinance. 
Judge  Bakewell,  who  delivered  the  opinion  of  tbe  court, 
used  this  language : 

"  The  constitutional  provision  that  all  property  subject 
to  taxation  in  the  state  shall  be  taxed  according  to. its  value 
is  undoubtedly  binding  upon  tbe  legislative  body  when  it 
exercises  the  taxing  power;  but  this  provision  is  not  vio- 
lated when,  as  in  the  .case  at  bar,  the  tax  is  not  a  tax  pre- 
cisely upon  the  object  itself,  but  rather  upon  the  exercise  of 
the  civil  right  of  using  that  object.  *  "  •  And  though  im- 
posed for  revenue,  and  not  for  police  purposes  at  all,  it  is  a 
tax  of  the  nature  of  a  license,  because  it  is  a  permission  to 
do  that  which,  after  the  passage  of  the  ordinance,  it  becomes 
unlawful  to  do  without  having  obtained  the  permission." 

The  pertinency  of  this  decision  to  the  question  we  have 
under  consideration  is  found  in  the  fact  that  the  tax  there- 
in upheld  was  imposed  upon  vehicles  subject  also  to  taxation 
as  property,  and  in  the  further  fact  that  the  grant  of 
power  in  the  charter  of  the  city  of  St.  Louis  was  identical 
with  that  in  the  charter  of  the  city  of  Denver,  to  wit,  "to 
license,  regulate  and  tax,"  etc. 

This  case,  on  appeal  to  the  supreme  court,  was  affirmed 
in  all  particulars,  except  the  holding  of  the  court  of  appeals 
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to  the  effect  that  the  ordinance  was  invalid  in  so  far  as  it 
authorized  the  conviction  for  a  misdemeanor,  and  a  punish- 
ment by  fine.  The  case  of  Palmer  v.  Way,  6  Colo.  106,  is 
relied  on  by  the  learned  writer  of  the  opinion  of  the  court  of 
appeals  as  announcing  a  different  doctrine;  and  the  case  of 
Wilton  v.  Ckilcott,  12  Colo.  600,  accepting  the  doctrine 
therein  laid  down  as  stare  decisis,  is  cited  therewith  in  sup- 
port of  the  conclusion  reached  in  that  opinion.  But  since 
its  rendition  those  cases  have  been  expressly  overruled  by 
this  court  in  the  case  of  City  of  Denver  v.  Knowtes,  17  Colo. 
204,  as  being  "against  the  strong  current  of  authority." 
And  the  rule  announced  in  the  latter  case,  in  so  far  as  it  has 
auy  application  to  the  question  before  us,  is  in  conformity 
with  the  views  herein  expressed. 

It  is  clear  from  the  foregoing  that  the  imposition  of  a  tax 
upon  occupations  is  not  governed  by  the  rule  of  uniformity 
prescribed  in  article  10,  section  3,  of  the  state  constitution, 
and  neither  expressly  nor  by  implication  is  the  legislature 
inhibited  thereby  from  conferring  upon  the  city  the  power  to 
exact  such  a  tax.  And  our  conclusion  is  that  the  legisla- 
ture, having  in  express  terms  conferred  upon  the  city  the 
power  to  tax,  as  well  as  to  license  and  regulate,  that  the 
enactment  of  the  ordinance  under  consideration  was  a  legiti- 
mate exercise  of  that  power,  and  the  charge  for  license 
therein  provided  may  be  enforced  as  a  valid  tax. 

It  is  further  contended  by  counsel  for  plaintiff  in  error 
that  if  the  tax  be  valid,  the  ordinance  cannot  be  enforced  in 
the  manner  provided ;  that  it  must  be  collected  as  other 
taxes,  and  not  by  enforcing  a  penalty  for  failure  to  pay  for 
the  license.  We  cannot  give  our  assent  to  this  proposition. 
Section  21,  article  2,  of  the  city  charter  provides : 

"  The  city  council  shall  have  power  to  make  all  ordinances 
which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  powers  specified  in  this  act,  *  *  *  and  to  enforce 
the  same  by  appropriate  fines,  imprisonment  or  other  pen- 
alties." 

In  the  City  of  St.  Louis  v.  Sternberg,  69  Mo.  289,  Norton, 
J.,  speaking  to  this  point,  said: 
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"Such  ordinances  have  been  uniformly  upheld  when 
brought  to  the  attention  of  this  court"  In  support  of  the 
power  of  municipal  corporations  to  recover  fines  and  penal- 
lies  against  persons  not  complying  with  similar  ordinances, 
he  cites  Cincinnati  v.  Buckingham,  10  Ohio,  257 ;  Shelton 
v.  Mayor  of  Mobile,  80  Ala.  540;  Vandine,  Petitioner,  etc.,  G 
Pick.  187 ;  Chilvert  v.  TJie  People,  1 1  Mich.  43  ;— and  adds : 
"This  is  not  a  proceeding  on  the  part  of  the  city  to  collect 
the  amount  of  license  required  by  the  ordinance,  but  is  insti- 
tuted to  recover  a  fine  for  a  breach  of  it  committed  by  de- 
fendant in  practicing  law  without  such  license,  and  although 
he  may  be  subjected  to  the  payment  of  the  fine,  he  would 
not  thereby  be  entitled  to  the  license." 

We  are  therefore  of  the  opinion  that  the  trial  court  was 
correct  in  holding  that  the  city  bad  the  right  to  exact  the 
sum  claimed  as  a  license  tax,  under  the  terms  of  its  charter, 
and  upon  this  ground  its  judgment  should  be  sustained,  and 
the  judgment  of  the  court  of  appeals  affirming  the  dismissal 
of  the  action  is  affirmed. 

Affirmed. 


The  New  Mercer  Ditch  Compauy  v.  Armstrong, 
Water  Commissioner. 

1.  Watbe  Rights— St ATcionr  Abjudication. 

The  object  of  the  statutes  providing  for  the  adjudication  of  water 
rights  was  to  settle  questions  of  the  relative  priorities  of  the  claim- 
ants of  water  for  the  purposes  of  irrigation.  After  the  expiration 
of  the  time  limited  by  tbe  act,  the  decree  cannot  be  reopened  by  a 
party  thereto,  in  the  absence  of  fraud,  for  the  purpose  of  reducing 
the  quantity  of  water  therein  awarded,  or  for  any  other  material 
change  or  correction. 

2.  Same — Extent  of  Appbopbiatios. 

The  law  under  which  the  decree  under  cons  I  deration  in  this  case  was 
rendered  and  the  decree  itself  contemplate  that  no  claimant  shall 
be  entitled  to  the  use  of  a  quantity  of  water  in  excess  of  that  actu- 
ally needed  for  the  purposes  for  which  the  appropriation  was  made. 
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3.  Sauk— Evidksck. 

The  statement,  of  a  claimant  of  water  filed  in  the  statutory  proceeding 
for  adjudication  of  wat*i  rights  is  admissible  in  evidence  along  with 
the  decree  in  the  proceeding  to  enable  the  court  to  interpret  or  con- 
strue the  latter. 

4.  ABANDONMENT. 

The  distinction  roust  be  observed  between  the  abandonment  of  an  irri- 
gating ditch  and  the  abandonment  of  the  right  to  the  use  of  water 

for  irrigation. 

One  may  not  as  against  subsequent  appropriators  divert  and  for  an  in- 
definite or  for  an  unreasonable  length  of  time  hold  water  for  pur- 
poses of  mere  speculation,  and  make  no  beneficial  use  of  It  while  so 
holding,  nor  may  he  divert  more  than  he  needs  for  the  purposes  for 
which  the  diversion  was  made ;  and  whether  or  not  the  decree  under 
which  he  claims  limits  him  to  an  economical  use  of  water  and  to  a 
quantity  necessary  for  the  purposes  of  the  appropriation,  the  re- 
sult would  be  the  same. 

Appeal  from  the  District  Court  of  Larimer  County. 

This  action  was  to  reatmin  the  water  commissioner  of 
water  district  No.  S,  in  division  No.  1,  from  interfering  with 
the  flow  of  water  into  the  headgate  of  plaintiffs  ditch.  The 
complaint  alleges  that  the  plaintiff  is  the  owner  by  purchase 
of  priorities  Nob.  1  and  8  to  the  use  of  water  out  of  the  Cache 
la  Paudre  river,  the  first  of  which  entitles  it  to  24.81,  and  the 
latter  to  8.7  cubic  feet  of  water  per  second  of  time,  both  of 
which  priorities  were  duly  decreed  to  its  grantor,  Joshua 
Yaeger,  in  April,  1882,  by  the  district  court  of  Larimer 
county,  in  proceedings  instituted  under  the  acts  of  1879  and 
1881,  providing  for  settling  of  priorities  of  right  to  the  use  of 
water  for  irrigation. 

The  complaint  charges  that  the  defendant,  as  water  com- 
missioner, refuses  to  recognize  the  plaintiffs  rights  under  the 
decree,  and  declines  to  turn  into  the  headgate  of  its  ditch 
the  water  which  these  priorities  give,  and  which  it  needs  to 
irrigate  its  lands. 

The  first  defense  of  the  answer  is  a  general  denial.  The 
second  defense  alleges  in  substance  that  the  priorities  men- 
tioned were  awarded  to  Yaeger  to  be  used  to  irrigate  only 
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120  acres  of  land  by  means  of  the  Yaeger  ditch,  and  that  it 
never  has  carried,  and  never  could  cany,  more  than  two  and 
one  half  cubic  feet  of  water  per  second  of  time  ;  and  that  the 
land  intended  to  be  irrigated  thereby  does  not  require  for 
proper  cultivation  to  exceed  the  said  quantity. 

During  all  the  times  since,  as  well  as  before,  the  decree 
was  rendered,  all  the  residue  of  the  waters  of  the  stream  is 
averred  to  have  been  diverted  and  continuously  used  by 
subsequent  appropriate™  whose  rights  the  water  commis- 
sioners hare  recognized  in  distributing  water  under  the 
decree. 

The  third  defense  alleges  that  Yaeger,  the  then  owner  of 
these  rights,  wholly  and  voluntarily  abandoned  them  in  the 
year  1882,  and  that  since  said  time  no  use  thereof  has  ever 
been  made  by  him,  or  by  any  one  claiming  under  him. 

A  replication  was  filed,  traversing  these  affirmative  de- 
fenses of  the  answer.  The  court  referred  the  cause  to  a 
referee,  who  heard  evidence,  made  findings  of  fact  and  stated 
conclusions  of  law  therefrom,  and  reported  the  same  to  the 
court,  accompanied  by  his  recommendation  that  the  com- 
plaint be  dismissed. 

Among  the  findings  of  fact  is  one  to  the  effect  that  since 
the  date  of  the  decree,  and  up  to  May  18,  1891,  when  he 
attempted  to  sell  and  convey  these  rights  to  the  plaintiff, 
Yaeger  did  not  at  any  time  divert  or  use  water  to  exceed  in 
amount  8.5  cubic  feet  of  water  per  second  of  time,  and,  as 
to  the  excess,  there  was  an  abandonment  by  him,  which 
thereafter  had  been  legally  appropriated  by  others.  There 
was  also  a  finding  that  after  Yaeger  conveyed  both  these 
priorities  to  the  plaintiff,  the  latter,  before  the  beginning 
of  this  suit,  reconveyed  to  him  the  3.5  cubic  feet  of  water, 
the  same  being,  in  amount,  equal  to  the  quantity  which, 
and  which  only,  he  had  at  any  time  applied  to  beneficial  use. 

From  these  findings  the  referee  concluded,  as  a  matter  of 
law,  that  as  to  any  water  in  excess  of  8.5  cubic  feet  per  sec- 
ond of  time,  a  failure  by  Yaeger  to  make  any  use  of  the 
same  within  a  reasonable  time  after  the  original  diversion 
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should  be  treated  as  an  abandonment.  The  court  approved 
the  findings  of  the  referee,  adopted  his  conclusions  of  law  as 
well  as  of  fact,  and  entered  a  judgment  dismissing  the  com- 
plaint, from  which  judgment  the  plaintiff  appeals. 

Mr.  George  W.  Bailey  and  Mr.  E.  A.  Ballard,  for 

appellant. 

Mr.  J.  W.  McCreert  and  Messrs.  Robinson  &  Loye, 
for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  controversy  can  best  be  presented  by  giving  a  brief 
statement  of  the  contentions  of  the  respective  parties.  The 
appellant  asserts  that  the  decree  of  the  court  awarding  these 
priorities  in  1882  is  an  absolute  verity,  and  cannot  be  ques- 
tioned in -the  manner  attempted  by  the  appellee;  that  the 
two  yeai-s  have  elapsed  since  the  date  of  the  decree,  within 
which  time,  upon  a  proper  showing,  it  might  be  reviewed,  as 
provided  in  the  irrigation  act,  as  have  also  the  four  years 
therein  limited  as  the  time  within  which  priorities  to  the  use 
of  water  might  be  established  by  appropriate  actions  existing 
previous  to  the  passage  of  said  act ;  that  there  never  has 
been  an  abandonment  of  the  rights  decreed  to  Yaeger;  and 
that  no  rights  of  subsequent  appropriators  have  been  inju- 
riously affected  by  the  sale  of  these  rights  to  the  plaintiff 
and  the  change  of  the  place  of  diversion  and  use  sought  to 
be  made  by  the  plaintiff  after  its  purchase  in  1891. 

The  appellee's  position  is  that  while  the  decree  is  a  verity, 
yet  that  it  is  so,  as  to  the  quantity  of  water,  only  to  the  ex- 
tent to  which  the  water  has  been  applied  to  a  beneficial  use; 
and  that  the  law  under  which  the  decree  was  rendered  must 
be  so  interpreted,  and  the  decree  itself  expressly  so  provides; 
that  the  rights  of  subsequent  appropriators  would  be  in- 
fringed, not  by  the  sale  of  Yaeger's  priorities,  but  by  the 
change  of  the  point  of  diversion  and  place  of  use  attempted 
to  be  made  by  his  grantee. 
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The  object  of  these  Irrigation  statutes  was  to  settle  ques- 
tions of  the  relative  priorities  of  the  claimants  of  water  for 
the  purposes  of  Irrigation.  The  decrees  rendered  thereunder 
do  not  purport  to  grunt  any  new  property  rights,  but  rather 
embody  in  a  permanent  form  the  evidence  of  those  previ- 
ously acquired ;  while  the  statutes  further  provided  certain 
regulations  for  the  distribution  by  the  state  of  the  water  ac- 
cording to  the  priorities  thus  ascertained.-  Yet,  after  the 
expiration  of  the  time  limited  by  the  act,  the  decree  cannot 
be  reopened  by  a  party  thereto,  in  the  absence  of  pi-oof  of 
fraud,  for  the  purpose  of  reducing  the  quantity  of  water 
therein  awarded,  or  for  any  other  material  change  or  cor- 
rection. 

But  we  do  not  understand  the  object  of  the  defense  here 
to  be  a  setting  up  of  any  claims  to  a  priority  of  rights  to 
water  for  irrigation  in  this  water  district  adverse  or  contrary 
to  the  effect  of  the  decree.  Priority  No.  1  dated  from  June, 
1860,  No.  8  from  June,  1863,  the  latter  being  virtually  ac- 
quired and  enjoyed  through  an  enlargement  of  the  earlier 
ditch.  After  awarding  to  the  Yaeger  ditch  the  priorities 
mentioned,  the  decree  contains  this  clause : 

"  No  part  of  this  decree  shall  be  taken  or  held  as  adjudging 
to  any  claimant  or  present  or  future  representatives  of  any 
claim  to  any  ditch  or  canal  or  reservoir  or  party  holding, 
using  or  controlling  the  same,  any  right  to  take  and  carry 
by  means  of  any  canal,  ditch  or  reservoir  herein  mentioned, 
or  by  virtue  of  any  appropriation  herein  adjudged,  any 
water  from  any  natural  stream  except  to  be  applied  to  the 
use  for  which  such  appropriation  has  been  made;  nor  to 
allow  any  excessive  use  or  waste  of  water  whatever ;  nor  to 
allow  any  diversion  of  water  except  for  lawful  and  benefi- 
cial uses." 

The  defendant  introduced  in  evidence  the  statement  and 
amended  statement  of  Yaeger,  which  were  filed  with  the 
referee  who  took  the  evidence  upon  which  the  decree  in 
question  was  founded,  from  which  it  appears  that  the  land 
intended  to  be  irrigated,  and  for  the  irrigation  of  which 
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Yaeger  claimed  a  priority,  consisted  of  about  one  hundred 
and  twenty  acres.  To  the  introduction  of  these  statements, 
as  well  as  to  the  action  of  the  referee  in  reopening  the  case 
in  order  to  enable  the  defendant  to  introduce  the  same,  the 
plaintiff  objected. 

The  action  of  the  court,  however, — which,  upon  a  proper 
showing  by  affidavits,  after  the  defendant  had  rested  his 
case,  was  the  reopening  of  the  hearing  that  defendant  might 
introduce  these  statements,  which  theretofore  could  not  he 
discovered, — was  within  the  reasonable  discretion  of  the  ref- 
eree, and  it  was  not  abased.  These  statements  may  be  lik- 
ened to  a  pleading  upon  which  a  judgment  is  based,  and  they 
are  proper  to  be  introduced  along  with  the  decree  to  enable 
the  court  to  interpret  or  construe  the  latter  in  the  light  of 
the  claimant's  own  assertion  of  his  demand.  Both  the  law 
under  which  this  decree  was  rendered  And  the  decree  itself 
contemplate  that  no  claimant  shall  be  entitled  to  the  use  of 
a  quantity  of  water  in  excess  of  that  actually  needed  for  the 
purpose  for  which  the  appropriation  was  made.  These  state- 
ments of  Yaeger  show  that  he  claimed  the  right  to  the  use 
of  water  to  irrigate  120  acres  of  laud,  and  not  that  he  was 
diverting  water  for  purposes  of  sale.  The  finding  of  the 
referee,  which  is  supported  by  the  evidence,  is  that  at  no 
time  since  the  decree  was  rendered  has  he  ever  used  more 
than  3.5  cubic  feet  of  water  per  second  of  time,  and  the  rec- 
ord also  clearly  shows  that  never  since  the  original  diversion 
has  he  used  water  in  excess  of  that  quantity.  In  1882  he 
ceased  to  use  either  of  his  ditches  in  which  theretofore  the 
water  was  carried.  He  claims  that  by  reason  of  seepage 
water  coming  upon  his  bottom  land,  he  did  not  need  any 
water  direct  from  the  stream  from  1882  to  1884;  and  we 
think  it  is  true  that  as  to  this  quantity  of  water  found  by 
the  referee  to  have  been  necessary  to  irrigate  his  farm,  and 
which  had  been  thus  used,  there  was  no  waiver  of  Yaeger's 
rights  thereto  by  this,  or  any  other,  act  of  his. 

In  addition  to  this,  however,  he  asserts  that  he  really  en- 
joyed the  use  of  all  this  water  as  the  result  of  an  agreement 
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with  The  Pleasant  Valley  and  Lake  Canal  Company,  made 
in  1884,  whereby  he  gave  to  it  the  right  to  use  his  priorities 
in  excess  of  the  quantity  needed  by  him  to  irrigate  his  own 
farm,  in  return  for  the  carrying  by  the  company  through  its 
ditch  of  all  the  water  covered  by  these  priorities.  But  this 
claim  is  not  borne  out  by  the  evidence.  There  is  a  failure 
to  show  that  this  alleged  agreement  was  ever  entered  into, 
or  ever  carried  out,  or  that  any  such  excess  of  water  was 
ever  turned  into  that  company's  ditch  or  enjoyed  by  it. 

Upon  the  foregoing  facts,  neither  Yaeger  nor  his  grantee 
can  be  heard  to  assert  a  claim  to  the  full  quantity  fixed  in 
Hits  decree,  not  because  the  decree  is  in  any  way  set  aside, 
but  because  by  its  very  terms,  as  well  as  by  the  general  law 
upon  this  subject,  no  claimant  of  any  of  the  priorities  therein 
established  can  maintain  a  claim  to  an  excessive  quantity  of 
water. 

There  is  an  entire  failure  of  proof  that  either  Yaeger  or 
any  one  in  his  behalf  has  made  any  beneficial  use  of  the 
excess  of  water  to  which  now  the  plaintiff  asserts  his  right. 
The  appellant  argues  that  a  corporation,  under  our  laws,  is 
allowed  to  divert  from  a  natural  stream  water  for  n  specula- 
tive purpose, — that  is,  to  divert  it  for  the  purpose  of  selling 
it  to  anticipated  purchaser,  although  the  corporation  itself 
has  never  made  any  beneficial  use  of  any  part  thereof.  By 
analogy,  therefore,  he  contends  that  the  same  power  should 
be  given  to  a  natural  person.  We  have  no  hesitation  in 
accepting  this  conclusion  and  holding  that  a  natural  person 
in  this  respect  would  have  the  same  rights  as  a  corporation, 
and  that  either  might,  in  accordance  with  the  doctrine 
announced  in  Strickler  v.  Colo.  Spring*,  16  Colo.  61,  sell  the 
right  to  use  water.  This,  however,  is  not  the  question  here. 
But,  if  it  were,  we  apprehend  that  a  corporation  may  not 
divert  water  from  a  stream  and  make  beneficial  use  of  a  por- 
tion thereof,  and  as  to  the  residue  so  diverted  never  make 
any  use  whatever,  for  over  twenty  years  from  the  time  of 
the  original  diversion,  for  more  than  eighteen  years  from 
the  time  of  an  additional  diversion,  and  for  more  than  nine 
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years  after  its  rights  to  the  quantity  thereby  diverted  have 
been  judicially  established,  and  then  be  heard  to  assert  its 
claim  to  such  excess  after  subsequent  impropriators  had  con- 
tinuously, adversely,  openly  and  notoriously  been  enjoying 
the  use  thereof  for  such  length  of  time. 

We  are  cited  by  appellant  to  the  case  of  Wimer  et  al.  v. 
Simmons,  39  Pno.  Rep.  (Ore.)  6,  as  an  authority  for  the 
proposition  that  nonuse  of  a  portion  of  a  ditch  for  fourteen 
years  is  not  conclusive  evidence  of  abandonment  of  water 
right.  Nonu.se,  alone,  is  not  sufficient  evidence  thereof.  The 
intention  to  abandon  must  also  be  present.  But  the  facts 
of  that  case  wore  that  the  owner  of  the  ditch  and  the  water 
right  ceased  to  use  only  a  small  portion  of  his  ditch  for  that 
length  of  time,  but  during  all  of  such  time  he  actually  used 
all  the  water  to  which  he  was  entitled  in-  other  parts  of  the 
ditch.  As  has  been  said  by  this  court:  "A  distinction  must 
be  observed  between  the  abandonment  of  an  irrigating  ditch 
and  tlie  abandonment  of  the  right  to  the  use  of  water  for 
irrigation."  Nichols  v.  Mcintosh,  19  Colo.  22.  Besides, 
other  acts  and  declarations  of  the  owner  were  in  evidence 
in  the  case  cited,  from  which  it  clearly  appeared  that  there 
was  no  intention  upon  his  part  to  abandon  his  right  to  the 
use  of  water.  In  that  case,  indeed,  there  was  shown  neither 
a  nonuser  of  water  nor  an  intention  to  abandon  the  same, 
but  only  a  nonuse  of  a  portion  of  the  ditch  through  which 
the  water  was  carried.  Under  the  facts  of  the  case,  the 
court  properly  held  that  an  abandonment  was  not  proven, 
and  that,  consequently,  the  defendant,  being  the  owner  of 
the  water,  a  change  of  the  place  of  use  by  him  could  be 
made,  notwithstanding  this  change  deprived  subsequent  ap- 
propriators  of  the  use  of  a  certain  portion  of  the  water  which, 
during  the  fourteen  years,  they  had  enjoyed  by  reason  of  its 
not  having  been  used  by  defendant  in  that  portion  of  the 
ditch  which  he  abandoned ; — upon  the  theory  that  the  exist- 
ence of  such  right  followed  as  a  necessary  incident  of  owner- 
ship, and  to  deny  the  right  to  change  the  place  of  use  would 
be  inconsistent  therewith.     The  case  is  quite  dissimilar  to 
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the  case  at  bar,  for  Yaeger  never  made  use  of  any  portion 
of  either  of  his  ditches  for  more  than  nine  years,  and  of  no 
part  of  this  water  in  excess  of  3.5  cubic  feet  per  second  of 
time  during  a  period  of  from  eighteen  to  twenty-one  years, 
and  this  was  an  unreasonable  length  of  time  for  an  owner  of 
a  water  right  not  to  make  any  use  thereof,  to  entitle  him 
afterwards  to  reclaim  it  as  against  intervening  rights. 

The  evidence  upon  this  point  was  sufficient  to  support 
the  finding  of  the  referee  that  Yaeger  had  abandoned  such 
excess,  and  that  it  had  been  thereafter  legally  appropriated 
by  others,  whose  lights  were  evidenced  by  this  decree. 
Davit  v.  Gale,  32  Cal.  26 ;  Union  Water  Co.  v.  Crary,  25 
Cal.  504 ;  Ortman  v.  Dixon  et  al,  13  Cal.  33 ;  American  Co. 
v.  Bradford  et  al,  27  Cal.  360 ;  Atchtion  v.  Petervm,  20 
Wall.  607-514 ;  Sieber  et  al.  v.  Frink  et  al,  7  Colo.  148 ; 
Dorr  v.  Hammond,  7  Colo.  79. 

As  this  conclusion  deprives  plaintiff  of  all  the  water 
claimed  under  these  priorities  in  excess  of  3.5  cubic  feet 
per  second  of  time  (and  as  the  latter  amount  was  recon- 
veyed  by  plaintiff  to  Yaeger  before  this  suit  was  brought), 
it  is  unnecessary  to  determine  whether  or  not  the  proposed 
change  in  the  point  of  diversion  and  place  of  use  injuriously 
affects  subsequent  appro printers,  for  any  use  at  any  place  of 
such  excess  by  plaintiff  would  violate  their  rights. 

In  this  connection  it  is  pertinent  to  observe  that  were  the 
decree  not  -in  this  case,  and  the  rights  of  the  plaintiff  resting 
solely  in  grant,  the  claim  certainly  could  not  be  successfully 
maintained  merely  because  the  deed  of  conveyance  passed 
to  the  grantee  a  given  quantity  of  water  that,  as  against 
the  world,  such  amount  would  forever  remain  his,  unless 
voluntarily  disposed  of;  nor  would  the  deed  protect  the 
grantee,  if  be  had  not  for  a  long  series  of  years  made  any 
beneficial  use  of  the  waters  diverted.  In  principle,  the  case 
cannot  be  different  when  a  claimant's  rights  are  derived 
from  an  appropriation.  The  policy  of  our  law  is  to  enforce 
an  economical  use  of  the  waters  of  our  natural  streams. 
They  are  the  property  of  the  people,  subject  to  appropria- 
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tiuii  for  beneficial  use.  The  acquisition  of  tbe  right  to  the 
use  thereof  results  from  such  appropriation,  and  not  from  a 
grunt  by  the  state.  Bat  one  may  not,  aa  against  subsequent 
appropriates,  divert,  and  indefinitely  or  for  an  unreason- 
able length  of  time  hold,  water  for  purposes  of  mere  specula- 
tion, and  make  no  beneficial  use  of  it,  while  so  holding ;  nor 
may  he  divert  more  than  he  needs  for  the  purpose  of  which 
the  diversion  was  made,  though  he  may  change  the  use  or 
sell  his  right  to  another.  So  that  this  decree  as  to  a  claim- 
ant thereunder — no  more  than  does  a  deed  of  conveyance 
to  a  grantee  from  one  unquestionably  the  owner — affords 
no  protection  as  to  the  waters  thus  diverted,  if  they  are  not 
within  a  reasonable  time  applied  to  a  beneficial  use.  Nor 
does  the  decree,  being,  as  is  a  deed,  merely  one  kind  of  evi- 
dence of  a  right  to  the  thing  owned,  possess  such  verity  as  to 
protect  a  claimant  thereof  against  the  consequences  of  an 
abandonment,  applicable  as  well  to  this  class  of  property 
obtained  by  appropriation  as  to  other  kinds  of  property  ac- 
quired by  grant 

We  must  not  be  understood  as  resting  this  decision  sole- 
ly, or  even  necessarily,  upon  this  decree.  Even  were  the 
clause  quoted,  limiting  the  claimants  to  an  economical  use 
of  water  and  to  a  quantity  necessary  only  for  the  purposes 
of  the  appropriation,  absent  from  the  provisions  of  the  de- 
cree, the  result  would  be  the  same.  The  law  of  the  case, 
independent  of  the  decree,  is  to  this  effect,  and  would  be 
read  into  the  decree  by  this  court. 

We  repeat  that  this  ruling  does  not  overturn  the  decree, 
but  it  is  in  accordance  with  the  decree  and  the  law  upon 
which  it  is  founded.  It  follows  that  whether  we  adopt  the 
conclusion  of  the  court  below  to  the  effect  that  an  abandon- 
ment of  this  excess  of  water  was  made  by  Yaeger  and 
acquired  by  subsequent  appropriators,  or  whether  we  hold 
with  the  trial  court  that  the  decree  itself  gave  him  only  suf- 
ficient water  with  which  properly  to  irrigate  120  acres  of 
land, — both  of.  which  conclusions  we  do  affirm, — in  either 
case,  or  in  both  cases,  as  to  the  quantity  of  water  decreed  to 
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Yaeger,  only  such  portion  thereof  as  has  been  used  by  him, 
either  for  the  purpose*  of  irrigation  or  for  the  purposes  of 
sale,  within  a  reasonable  time  after  the  original  diversion, 
can  now  be  enjoyed  by  him  or  by  his  grantee.  We  consider 
the  true  intendment  and  the  meaning  of  the  decree  itself,  as 
well  as  the  law,  to  be  in  accordance  with  these  conclusions. 
The  judgment  of  the  court  below  should  be  affirmed. 

Affirmed. 


Wilcox  et  al.  v.  John. 


Public  Land — Mortgage  by  PBEifrcPTon. 

Neither  n  mortgage  nor  a  deed  of  trust,  executed  by  n  pretmptor  of 

public  load  before  final  proof,  Is  a  grant  or  conveyance  within  the 

meaning  of  the  prohibitory  clause  of  the  statute. 

Appeal  from  the  District  Court  of  Lai  Animas  County. 

Tins  is  an  action  in  the  nature  of  an  action  of  ejectment, 
brought  by  appelleB,  James  M.  John,  as  plaintiff,  to  recover 
from  appellants,  James  Wilcox  and  William  Moad,  a  quarter 
section  of  land  situate  in  Las  Animas  county.  There  is  no 
dispute  as  to  the  facts,  which  are  as  follows: 

One  James  Hunt  was  the  patentee  of  the  land  in  question, 
and  each  of  the  parties  to  this  suit  deraign  title  through  said 
Hunt  On  the  18th  day  of  November,  1886,  the  title  to  the 
land  then  being  in  the  United  States,  Hunt  whs  residing 
upon  the  same,  claiming  ti.tle  thereto  under  the  preemption 
laws  of  the  United  States.  At  that  date,  and  while  so 
residing  upon  and  claiming  the  land  as  a  preemptor,  Hunt 
executed  a  deed  of  trust,  in  which  he  attempted  to  convey 
said  quarter  section  to  one  A.  C.  McChesney,  as  trustee,  for 
the  use  of  one  W.  F.  Hall.  This  trust  deed  was  executed 
for  the  purpose  of  securing  the  payment  of  $204,  which 
Hunt  at  that  time  borrowed  from  Hall  for  the  purpose  of 
paying  the  expeuses  of  proving  up  and  purchasing  the  land 
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from  the  government.  It  is  admitted,  however,  that  no  part 
of  the  money  borrowed  by  Hunt  was  ever  used  to  pay  foe 
the  land.  In  fact,  he  did  not  at  that  time  make  final  proof 
and  entry,  but  soon  thereafter  caused  the  greater  part  of  the 
money  to  be  paid  to  A.  C.  McChesney,  the  trustee,  who  re- 
turned $140  of  it  to  William  Hall,  to  lie  applied  in  part  to  the 
satisfaction  of  the  Hunt  note. 

Hunt  continued  to  reside  upon  the  land,  holding  and  claim- 
ing the  same  as  a  preemption,  and  on  the  20th  day  of  June, 
1888,  made  final  proof  in  regular  form  and  received  his  cer- 
tificate of  purchase  therefor. 

On  March  16,  1888,  S.  A.  Pauley  and  Henry  George  ob- 
tained a  judgment  against  Hunt  for  the  sum  of  1427.  This 
judgment  was  rendered  by  the  district  court  of  Laa  Ani- 
mas county,  and  the  plaintiffs  claimed  a  lien  on  the  real 
estate  then  owned  by  the  defendant  or  which  he  might  there- 
after acquire,  but  no  transcript  of  the  docket  entry  of  this 
judgment  was  ever  filed  witli  the  clerk  and  recorder.  Exe- 
cution was,  however,  issued  and  delivered  to  the  sheriff,  and, 
after  Hunt  obtained  title  to  the  land,  this  execution  was  levied 
upon  the  premises  in  question  and  the  same  were  sold  and 
deeded  by  the  sheriff  to  the  plaintiff  in  this  action.  This 
levy  and  sale  were  made  subsequent  to  the  conveyance  to 
Wilcox  and  the  filing  of  the  same  for  record,  as  hereinafter 
detailed. 

On  the  26th  day  of  June,  1888,  Hunt  executed  a  warranty 
deed  to  the  defendant  James  Wilcox,  which  deed  was  im- 
mediately filed  for  record  and  duly  recorded  in  the  office  of 
the  county  clerk  and  recorder  of  Las  Animas  county.  The 
deed  describes  the  land  as  located  in  range  23,  and  adds  the 
following  words:  "Being  the  same  laud  as  acquired  from 
the  government  by  virtue  of  receiver's  receipt  No.  5018." 
In  this  deed  the  range  is  incorrectly  given ;  it  should  be  63 
instead  of  23.  Upon  these  facts  the  district  court  entered 
judgment  for  the  plaintiff.  The  defendants  bring  the  case 
here  by  appeal. 
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Messrs.  Northcutt  &  Franks,  for  appellants. 
Mr.  James  M.  John,  for  appellee. 
Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

Appellee  claims  title  through  two  sources,  viz.:  1st.  A 
purchase  imtde  under  the  trust  deed  of  the  preemptor  to 
McChesney,  to  secure  the  payment  of  a  debt  due  from  him 
to  Hall.  2d.  The  judgment,  levy  and  sale  resulting  from 
the  suit  of  Pauly  and  George. 

It  is  conceded  that  the  title  under  the  deed  of  trust  is  prior 
in  point  of  time  to  that  claimed  by  appellants,  and  it  is  also 
admitted  that  all  the  necessary  steps,  such  aa  recording,  fore- 
closures,  etc.,  under  the  trust  deed  were  duly  taken,  the  sin- 
gle question  being  as  to  the  right  of  a  preemptor  to  mortgage 
the  land  before  making  final  proof  and  obtaining  a  receiver's 
receipt  for  the  same. 

Appellants  claim  that  a  trust  deed  given  under  such  cir- 
cumstances is  in  contravention  of  section  2262  of  the  Revised 
Statutes  of  the  United  States,  which  requires  of  the  pre- 
emptor, among  other  things,  an  oath  "  that  he  hus  not  settled 
upon  and  improved  such  land  to  sell  tbe  same  on  speculation, 
but  in  good  faith,  to  appropriate  it  to  his  own  exclusive  use; 
and  that  he  has  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any  person 
whatsoever,  by  which  the  title  which  he  might  acquire  from 
the  government  of  the  United  States  should  inure  in  whole 
or  in  part  to  the  benefit  of  any  person  except  himself."  It 
is  further  provided  that  "any  grantor  conveyance  which  he 
may  have  made,  except  in  the  hands  of  bona  Jide  purchasers 
for  a  valuable  consideration,  shall  be  null  and  void,  except 
as  provided  in  section  2288." 

It  has  been  held  in  a  few  cases  that  a  mortgage  or  a  deed 
of  trust  upon  land  is  a  grantor  conveyance  within  the  mean- 
ing of  the  statute,  and  consequently  void.  Brewster  v. 
Madden,  15  Kan.  249 ;  Brake  v.  Battou,  19  Kan.  39T ;  Aim- 
Vol.  xxi— 24 
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worth  v.  Miller,  20  Kan.  220.  And  this  seems  to  have  been 
the  ruling  of  the  hind  department  at  one  time,  but  as  early 
as  1882,  Mr.  Teller,  the  secretary  of  the  interior,  called 
attention  to  the  unsoundness  of  the  prior  decisions  of  the 
department,  and  in  a  carefully  prepared  opinion  held  that 
the  mere  possibility  of  a  title  resulting  for  the  benefit  of 
another  person,  as  in  the  case  of  a  mortgage,  was  not  sufficient 
to  prevent  the  preemptor  from  obtaining  patent.  The  rule 
then  announced  has,  we  think,  been  uniformly  followed  by 
the  department  since.  It  is  founded  upon  sound  reasons,  and 
in  practice  it  has  not  infrequently  been  of  benefit  to  settlers 
in  negotiating  loans  to  carry  them  over  periods  of  drouth,  or 
of  business  depression,  and  should  be  maintained  if  not  incon- 
sistent with  the  ferine  of  the  statute,  as  it  is  of  the  highest 
importance  that  the  decisions  of  the  courts  in  these  matters 
should  be  in  harmony  with  the  rulings  of  the  land  depart 
went. 

The  rule  contended  for  by  appellants,  whereby  n  mortgage 
is  held  to  be  interdicted,  is  founded  upon  a  somewhat  forced 
construction  of  the  words  "grant"  and  "  conveyance  "  as  used 
in  the  statute.  By  the  biter,  and,  as  we  think,  the  better 
considered  cases,  it  is  held  that  neither  a  mortgage  nor  a  deed 
of  trust  is  a  grant  or  a  conveyance  within  the  prohibitory 
clause  of  the  statute.  Norria  v.  Heald,  12  Mont.  282 ;  Fuller 
fi  Co.  v.  Sunt  et  al,  48  Iowa,  168 ;  Jonet  et  al.  v.  TaitUer 
et  al.,  15  Minn.  512. 

It  is  not  claimed  in  this  case  that  the  deed  of  trust  was 
executed  for  any  purpose  prohibited  by  the  statute.  On  the 
contrary,  the  bona  fides  of  the  transaction  is  admitted.  The 
title  procured  by  plaintiff  as  a  result  of  the  foreclosure  and 
sale  being  in  all  respects  regular,  must  he  upheld.  This  ren- 
ders any  consideration  of  appellee's  second  source  of  title 
unnecessary.     The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 
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The  Denver  Consolidated  Electric  Company  v.      I 
Simpson.  I 

1.  Pleading — Evidence. 

Where  it  was  alleged  that  the  presence  la  the  alleyway  of  the  wire 
which  caused  the  injury  complained  of  was  due  to  the  negligence 
of  the  defendant  in  omitting  to  exercise  dne  care  in  building  its 
line,  and  culpable  negligence  in  failing  to  keep  it  in  good  repair, 
evidence  that  notice  of  the  defect  had  been  communicated  to  the 
defendant  in  time  to  make  repairs  before  the  accident  occurred 
tends  directly  to  establish  the  Issue  of  negligence. 

2.  Practice — Special  Findings. 

While  it  is  provided  by  the  code  that  "in  any  case  In  which' the  jury 
render  a  general  verdict,  they  may  be  required  by  the  court  to  find 
specially  upon  any  particular  question  of  fact  to  be  submitted  to 
them  in  willing,"  the  giving  or  withholding  of  such  questions  is 
within  the  discretion  of  the  court 

3.  Negligence— Evidence. 

Except  in  some  relations  springing  out  of  contract,  the  mere  happening 
of  an  accident  Is  not  evidence  of  negligence. 

4.  Negligence,  Deguees  of. 

Degrees  of  negligence,  such  as  alight  and  gross,  are  not  recognized  in 
this  court. 

5.  Care — Diligence. 

A  person  carrying  on  a  business  perilous  to  the  public  is  bound  to  ex- 
ercise that  reasonable  care  and  caution  which  would  be  exercised 
by  reasonably  prudent  and  cautious  persons  under  the  same  or 
similar  circumstances.  The  care  should  increase  as  the  danger 
does,  and  when  the  business  is  attended  with  great  peril  to  the 
public,  the  care  to  be  exercised  is  commensurate  with  the  increased 
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Messrs.  Wolcott  &  Vaile  and  Mr.  H.  P.  Mat,  for  ap- 
pellant. 

Mr.  E.  Caypless,  Mr.  H.  N.  Sales  and  Mr.  E.  Keeleb, 
(or  appellee. 
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Mb.  Justice  Campbell  delivered  the  opinion  of  the  court 

This  was  an  action  by  the  Appellee  to  recover  damages  for 
personal  injuries.  The  evidence  tends  to  show  that  the  ap- 
pellant, for  the  purpose  of  furnishing  light,  was  engaged  in 
the  business  of  conveying  and  distributing  electricity  through- 
out the  city  of  Denver  by  means  of  wires  attached  to  and 
suspended  from  poles  placed  in  the  streets  and  alleys  of  the 
city. 

While  the  plaintiff  was  lawfully  passing  along  one  of  the 
public  alleys  in  the  city,  without  any  fault  on  his  part,  be  came 
in  contact  with  one  of  the  defendant's  wires,  heavily  charged 
with  electricity,  which  wire  had  become  disconnected  and 
detached  from  its  overhead  fastening,  and  was  hanging  down 
to  within  about  two  feet  of  the  ground  in  said  alley.  As  the 
result  of  such  contact,  plaintiff  received  a  severe  shock  from 
the  electricity  carried  by  the  wire,  and  was  seriously  injured. 

The  negligence  charged  against  the  defendant,  of  which 
there  was  some  proof)  consisted  in  its  failure  properly  to  con- 
struct its  line  and  its  omission  to  take  the  necessary  precau- 
tions to  prevent  the  wires  from  falling  and  causing  injury  iu 
case  they  became  detached  from  their  fastenings. 

There  was  a  verdict  for  the  plaintiff  in  the  sum  of  twenty- 
eight  hundred  dollars,  upon  which  the  court  entered  judg- 
ment, to  reverse  which  the  appellant  prosecutes  this  appeal. 

The  principal  errors  assigued  relate  to  the  overruling  by 
the  trial  court,  of  the  defendant's  demurrer  to  the  amended 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  to  the  admission  of  evidence, 
over  the  defendants  objection,  tending  to  show  that  the  de- 
fendant had  notice  of  this  defect  in  its  line  in  time  to  make 
repairs  before  the  accident;  to  the  refusal  of  the  court  to 
submit  to  the  jury,  at  the  request  of  the  defendant,  certain 
questions  for  their  answer ;  and  to  the  giving  of  certain  in- 
structions by  the  court,  over  defendant's  objection,  defining 
the  duty  of  the  defendant  to  the  traveling  public. 

The  defendant's  objection  to  the  sufficiency  of  the  com- 


Digitized  by  GOO^k' 


1895.]  Dbstbb  Electric  Co.  v.  Simpson.  373 

plaint  arises  (out  of  the  supposition  indulged  in  by  its  counsel 
that  counsel  for  the  plaintiff  assumed  that  the  defendant  was 
an  absolute  insurer  of  the  safety  of  the  public  from  all  danger 
from  its  wires,  and  drew  his  complaint  upon  that  theory.  If 
such  were  the  fact,  the  complaint  would  be  bud,  for  the  de- 
fendant is  not  an  insurer;  but  aside  from  certain  allegations 
found  in  the  complaint  which,  by  themselves  alone,  might 
bear  such  construction,  there  are  specific  allegations  to  the 
effect  that  the  presence  in  the  alleyway  of  the  wire  which 
caused  the  injury  was  due  to  the  negligence  of  the  defend- 
ant in  omitting  to  exercise  due  care  in  building  its  line,  and 
culpable  negligence  in  failing  to  maintain  it  in  good  repair. 

The  original  complaint  contained  an  allegation  that  the 
defendant  had  notice  of  this  fallen  wire  in  time  to  repair  the 
defect  before  the  accident,  but  failed  to  do  so.  In  the 
amended  complaint  this  averment  was  omitted,  and  therein 
a  general  allegation  was  inserted  to  the  effect  that  the  de- 
fendant was  negligent  not  only  in  failing  to  keep  its  wires 
in  good  repair,  but  was  also  negligent  in  constructing  the 
same.  Before,  or  possibly  during,  the  trial,  in  a  conversation 
between  counsel  for  the  plaintiff  and  the  defendant,  the 
counsel  for  the  defendant  insists  that  he  was  led  to  believe 
that  no  evidence  would  be  offered  by  the  plaintiff  tending 
to  show  that  any  notice  was  given  to  the  defendant  of  this 
defect.  At  the  trial,  however,  the  plaintiff  did  offer  testi- 
mony as  to  such  notice,  which  notice  was  alleged  to  have 
been  transmitted  over  the  telephone  by  the  witness  Hedges 
to  the  office  of  the  company  prior  to  the  accident,  which  evi- 
dence the  defendant  subsequently  moved  to  withdraw  from 
the  jury  for  the  reasons  above  given,  and  because  such  evi- 
dence tended  to  prove  no  issue  in  the  case. 

We  think  the  defendant  was  not  prejudiced  by  this  evi- 
dence. It  tended  directly  to  establish  the  issue  of  the  negli- 
gence charged,  and  there  was  no  attempt  by  counsel  for 
plaintiff  to  mislead  the  defendant,  nor  is  it  so  claimed  by 
appellant.  Besides,  while  counsel  for  the  defendant  may 
have  been,  in  a  sense,  surprised  by  this  evidence,  yet  his  affi- 
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davit  on  this  point  docs  Dot  point  out  that  he  would  be  able 
on  a  new  trial  to  produce  evidence  from  any  officer  or  employe* 
of  the  company  that  such  notice  was  not  actually  received 
at  the  office  of  the  company.  Had  a  continuance  been  granted 
after  this  evidence  was  offered,  the  defendant  claims  he  would 
have  been  able  to  produce  evidence  that  the  record  at  the 
police  headquarters,  where  a  memorandum  of  such  complaints 
is  kept,  would  show  that  no  such  complaint  or  notice  was 
sent  in  on  the  night  in  question  by  the  policeman  Olsen,  who 
testified  that  be  reported  to  police  headquarters  this  defect 
in  the  wires  after  the  accident  occurred.  This  is  no  such 
showing  as  would  warrant  the  court  in  granting  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  nor  is  it  suffi- 
cient to  warrant  us  in  saying  that  the  court  committed  error 
in  admitting  testimony  in  regard  to  the  notice. 

The  defendant  requested  the  court  to  submit  to  the  jury 
certain  interrogatories  to  be  answered  by  them  along  with 
their  general  verdict.  These  were  whether  the  defendant 
was  guilty  of  negligence,  and,  if  bo,  in  what  particular;  at 
what  time  the  accident  occurred;  at  what  time  the  wire  was 
first  down ;  whether  the  defendant  had  notice  of  the  fallen 
wire  before  the  accident ;  if  so,  how  long  before ;  and  whether, 
if  the  defendant  had  such  notice,  it  allowed  an  unreasonable 
time  to  pass  before  the  accident  without  repairing  the  same. 

Section  199,  code  of  1887,  provides:  "In  any  case  in  which 
the  jury  render  a  general  verdict,  they  may  be  required  by 
the  court  to  find  specially  upon  any  particular  questions  of 
facts  to  be  stated  to  them  in  writing."  This  is  substantially 
like  the  Nebraska  code,  and  in  Floaten  v.  Ferrell,  24  Neb. 
347,  it  was  held  that  the  giving  to  or  withholding  from  the 
jury  of  questions  for  special  findings  of  fact  was  within  the 
discretion  of  the  court  We  may  add  that  we  perceive  no 
special  objection  to  the  interrogatories  submitted  by  the  de- 
fendant to  the  court,  and  it  certainly  would  not  have  been 
error  had  the  court  submitted  them  to  the  jury ;  but  we 
cannot  say  that  the  refusal  to  give  them  was  such  an  abuse 
of  discretion  as  to  justify  a  reversal  on  that  ground.     The 
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return  of  a  verdict  for  the  plaintiff  under  the  instructions  as 
given  to  the  jury  must  necessarily  have  been  equivalent  to 
mi  answer  by  the  jury  of  each  of  these  questions  against  the 
defendant.  Hence  we  fail  to  perceive  that  the  defendant 
was  prejudiced  in  any  substantial  right. 

The  most  important  and  difficult  questions  concern  the 
instructions  given  by  the  court.  The  defendant  requested 
a  number  of  instructions,  some  of  which  the  court  refused 
altogether,  others  it  gave  with  modifications.  This  branch 
of  the  case  we  will  consider  under  two  general  heads : 
alleged  error  of  tho  court  in  instructing  upon  what  consti- 
tutes prima  facie  negligence  in  cases  of  this  kind;  alleged 
errors  in  instructing  as  to  the  nature  and  extent  of  the  duty 
of  the  defeudant  to  the  general  public  using  the  highway 
over  and  across  which  its  wires  are  strung. 

In  substance,  the  court  instructed  the  jury  that  if  they 
found  that  the  defendant's  wire  was  so  charged  with  elec- 
tricity as  to  become  dangerous  to  persons  coining  in  contact 
with  it,  and  that  the  wire  had  become  disconnected  or 
detached  from  its  fastenings  and  hung  down  in  apublic  alley 
so  as  to  endanger  public  travel,  that,  of  itself,  was  prima  facie 
evidence  of  negligence  on  the  part  of  defendant.  Strictly 
speaking,  except  in  some  relations  springing  out  of  contract, 
the  mere  happening  of  an  accident  is  not  auy  evidence  of 
negligence.  Thompson  on  Carriers  of  Passengers,  p.  209, 
sec.  9.  But  in  some  cases  of  tort  it  has  been  held  that  the 
existence  of  certain  facts,  unexplained,  is  some  evidence  of 
negligence.  Thoma*  o.  Wettern  Union  Tel.  Co.,  100  Mass. 
156,  and  Ilayne*  v.  Oat  Company,  114  N.  C.  203,  are  cases 
in  point,  and  are  authority  for  the  instruction  given  in  this 
case. 

This  is  the  first  case  in  this  court  where  it  has  become 
necessary  to  determine  the  duty  to  the  traveling  public  rest- 
ing upon  a  person  or  corporation  distributing  electricity  by 
means  of  wires  suspended  above  a  public  street  or  alley. 
The  employment  of  electricity  for  supplying  light  is  of  com- 
paratively recent  origin.     The  best  methods  of  constructing 
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lines  for  its  distribution,  and  the  precautionary  steps  to  be 
taken  to  guard  the  public  from  the  dangers  incident  to  its 
use,  may  not  be  known  or  fully  understood.  But  enough 
is  known  to  justify  the  statement  that  the  business  of  dis- 
tributing electricity  on  wires  strung  over  the  streets  of  a 
city  is  a  dangerous  business  and  attended  by  peril  to  travel- 
era  along  the  highway. 

This  court  does  not  recognize  any  degrees  of  negligence, 
such  as  slight  or  gross,  and  logically  it  ought  not  to  recog- 
nize any  degrees  in  its  antithesis,  care.  The  court  instructed 
the  jury  in  this  case  that  the  defendant  was  not  an  insurer 
of  the  safety  of  plaintiff,  but  that  in  constructing  its  line 
and  maintaining  the  same  iu  repair,  it  was  held  to  the  utmost  I 
degree  of  care  and  diligence ;  that  in  this  respect  it  is  bound 
to  the  highest  degree  of  care,  skill,  and  diligence  iu  the  con* 
struction  and  maintenance  of  its  lines  of  wire  and  Other 
appurtenances,  and  iu  carrying  ou  its  business,  so  as  to  make 
the  same  safe  against  accidents  so  far  as  such  safety  can,  by 
the  use  of  sucli  care  and  diligence,  be  secured.  If  it  observed 
such  degree  of  care,  it  was  not  liable ;  if  it  failed  therein,  it 
was  liable  for  injuries  caused  thereby. 

We  think  the  court  was  unfortunate  in  attempting  to  draw 
any  distinctions  in  the  degrees  of  care  or  negligence.  It 
would  have  been  safer  and  the  better  practice  to  instruct  the 
jury, — which  ought  hereafter  to  be  observed, — even  in  cases 
like  the  one  before  us,  that  the  defendant  was  bound  to  ex- 
ercise that  reasonable  care  and  caution  which  would  be  exer- 
cised by  a  reasonably  prudent  and  cautious  person  under  the 
same  or  similar  circu instances.  In  addition  to  this,  the  jury 
should  have  been  instructed  that  the  care  increases  as  the  dan- 
ger does,  and  that  where  the  business  in  question  is  attended 
with  great  peril  to  the  public,  the  care  to  be  exercised  by  the 
person  conducting  the  business  is  commensurate  with  the 
increased  danger.  But,  in^ effect,  this  is  what  the  court  did. 
Under  the  facta  of  the  case,  the  law  required  of  the  defend- 
ant conducting,  as  it  did,  a  business  so  dangerous  to  the  pub- 
lic, the  highest  degree  of  care  which  skill  and  foresight  can 
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attain  consistent  with  the  practical  conduct  of  ita  business 
under  the  known  methoda  and  the  present  state  of  the  par- 
ticular art.  This  is  the  measure  of  the  duty  owed  by  a  com- 
mon carrier  to  a  passenger  for  hire.  Thompson's  Carriers 
of  Passengers,  p.  208,  and  cases  cited.  Not  for  the  same 
reason,  or  because  the  doctrine  rests  upon  the  same  principle, 
but  with  even  greater  force  should  this  rule  apply  to  a  per- 
son or  corporation  engaged  in  the  equally,  if  not  more,  dan- 
gerous business  of  distributing  electricity  throughout  a  city 
by  means  of  wires  strung  over  the  public  alleys  and  streets, 
in  so  far  as  is  concerned  its  duty  to  the  traveling  public. 

In  those  courts  where  degrees  of  negligence  are  not  coun- 
tenanced, nevertheless,  in  cases  where  the  duty  of  a  common 
earner  of  passengers  is  laid  down,  the  jury  are  told  that  car- 
riers are  bound  to  the  utmost  degree  of  care  which  human 
foresight  can  attain.  This  is  upon  the  theory  that  reasona- 
ble or  ordinary  care  in  a  case  of  that  kind  is  the  highest  care 
which  human  ingenuity  can  practically  exercise,  and  that,  as 
a  matter  of  law,  courts  will  hold  every  reasonably  prudent 
and  careful  man  to  the  exercise  of  the  utmost  care  and  dili- 
gence in  protecting  the  public  from  the  dangers  necessarily 
incident  to  the  carrying  on  of  a  hazardous  business. 

Where  the  facts  of  a  case  naturally  lead  equally  intelli- 
gent persons  honestly  to  entertain  different  views  as  to  the 
degree  of  care  resting  upon  a  defendant,  the  court  ought  not 
to  lay  down  a  rule  prescribing  any  particular  or  specific 
degree  in  that  case.  But  where  all  minds  concur — as  they 
must  in  a  case  like  the  one  we  are  now  considering — in  re- 
garding the  carrying  on  of  a  business  as  fraught  with  peril 
to  the  public  inherent  in  the  nature  of  the  business  itself,  the 
court  makes  no  mistake  in  defining  the  duty  of  those  con- 
ducting it  as  the  exercise  of  the  utmost  care.  It  was,  there- 
fore, not  prejudicial  error  for  the  court  to  tell  the  jury  in 
this  case  what  the  law  requires  of  the  defendant,  viz.  the 
highest  degree  of  care  in  conducting  its  business. 

The  late  case  of  Blockv.  Milwaukee  St.  Ry.  Co.,  (Wis.)  61 
N.  W.  Rep.  1101,  rightly  interpreted,  supports  this  doctrine, 
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and  the  case  of  Haynet  v.  Gat  Co.,  supra,  expressly  lays 
down  the  rule  observed  by  the  trial  court  in  the  instructions 
given  iu  this  case. 

The  foregoing  considerations  dispose  of  all  the  errors 
assigned  which  we  deem  necessary  to  notice.  The  judg- 
ment will  be  affirmed. 

Affirmed. 


Elliott  bt  ai»  v.  Field. 


1.  Practice — Continuance. — A  party  has  the  right  to  be  present  at 

the  trial  to  assist  his  counsel,  and  his  unavoidable  absence  may  be 
cause  for  a  continuance. 

2.  Dkmubbers — Waivbb. — All  demurrers  to  a  complaint,  except  fur 

the  ground  that  the  same  does  not  state  a  cause  of  action,  or  that 
the  court  is  without  jurisdiction  of  the  subject-matter  or  of  the 
person  of  the  defendant,  are  waived  II,  alter  demurrer  overruled, 
the  defendant  answers  and  goes  to  trial. 

3.  Neowgesce— -Cosimon  Duty  —  Common  Liability;  —  Whore  the 

owner  of  a  lot  and  the  city  are  under  common  obligation  to  keep 
safe  a  sidewalk  In  front  of  the  premises,  a  party  injured  In  con- 
sequence of  their  failure  to  perform  their  common  duty  may  hare 
his  action  against  them  jointly  or  severally. 

Error  to  the  County  Court  of  La  Plata  County. 

Messrs.  Wilson  &  McClosket  and  Mr.  O.  S.  Galbeeath, 
for  plaintiffs  in  error. 

Messrs.  Jackson  &  Y eager,  Mr.  John  Hipp  and  Mr, 
Geo.  T.  Sdmnee,  for  defendant  in  error. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  defendant  in  error  against  the 
plaintiffs  in  error  to  recover  damages  for  personal  injuries 
which  the  complaint  alleges  were  sustained  by  the  plaintiff 
on  the  night  of  the  2Gtli  of  September,  1891,  as  the.  result  of 
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his  falling  into  a  deep  and  dangerous  excavation  made  by 
the  defendant  Elliott  in  a  public  street  in  the  city  of  Durango, 
which  the  said  defendant  and  his  codefendant,  the  city,  neg- 
ligently and  wrongfully  suffered  to  remain  open  and  exposed 
for  a  period  of  about  three  months  without  any  protection 
and  without  any  light  or  signal  to  indicate  danger  at  night. 

The  trial  resulted  in  a  judgment  for  the  plaintiff  against 
both  defendants  in  the  sum  of  41,140,  to  reverse  which  the 
defendants  are  prosecuting  this  writ  of  error. 

To  the  complaint  the  defendants  interposed  separate  demur- 
rers, on  the  grounds  of  uncertainty;  that  the  complaint  did 
not  state  a  cause  of  action ;  that  there  was  an  improper 
joinder  of  several  causes  of  action,  and  a  misjoinder  of  parties 
defendant.  These  demurrers  were  overruled  by  the  court,  and 
the  defendants,  not  electing  to  stand  by  their  demurrers,  filed 
separate  answers,  that  of  the  defendant  Elliott  being  a  gen- 
eral denial,  while  the  answer  of  the  city  contained  not  only 
a  general  denial,  but  a  so-called  separate  and  further  defense, 
alleging  that  the  excavation  was  in  the  sidewalk,  and  the 
city  was  not  the  owner  of  the  adjoining  lot ;  that  the  excava- 
tion was  not  made  by  it  or  under  its  authority,  and  that  it 
had  no  notice  of  any  defect  in  the  street.  The  plaintiff  filed 
a  replication  denying  this  affirmative  matter,  and  trial  was 
had  upon  the  issues  thus  joined. 

The  bill  of  exceptions  filed  in  this  court  was  stricken  from 
the  record  upon  the  application  of  the  defendant  in  error,  so 
that  in  considering  the  errors  assigned  we  are  restricted  to 
those  appearing  in  the  record  proper.  These  relate  to  the 
granting  of  a  continuance  by  the  court  upon  the  application 
of  the  plaintiff,  over  the  objection  of  the  defendants,  and  to 
the  overruling  of  the  demurrers  to  the  complaint 

1.  One  of  the  grounds  for  a  continuance  was  on  account 
of  the  absence  of  material  witnesses  whose  evidence,  as  set 
out  in  the  affidavit,  the  defendants,  in  order  that  there 
might  not  be  a  delay  in  the  trial,  offered  to  admit  would  be 
given.  If  the  objection  and  the  exception  to  this  ruling  of 
the  court  upon  the  continuance  are  preserved  in  the  rec- 
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ord,  the  action  of  the  court  was  proper,  because  one  of  the 
grounds  assigned  for  the  continuance  was  the  unavoidable 
absence  from  the  court  of  the  plaintiff,  who  was  detained  by 
serious  illness.  The  plaintiff  had  the  right  to  be  present  to 
assist  his  counsel  in  the  trial,  and  his  necessary  absence  was 
a  good  ground  for  continuance.  We  must  assume,  in  the 
absence  of  any  showing  to  the  contrary,  tliat  the  court 
granted  the  application  upon  this  ground,  and  that  the  show- 
ing therefor  was  sufficient. 

2.  Under  our  practice,  a  demurrer  to  the  complaint,  except 
for  the  grounds  that  the  same  does  not  state  a  cause  of  action 
and  that  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  or  the  subject  of  the  action,  is  waived  if,  after  the 
demurred  is  overruled,  the  defendant  answers  and  goes  to 
trial  upon  the  merits.  Webb  v.  Smith,  6  Colo.  865 ;  Green, 
Admx.,v.  Taney,- 1  Colo.  278  j  Fillmore  v.  Wellt,  10  Colo. 
228 ;  Bliss  on  Code  Pleading  (3d  ed.),  sec.  417. 

The  alleged  infirmity  of  the  complaint,  in  failing  with 
sufficient  particularity  to  apprise  the  defendants  of  the  facts 
which  constitute  their  negligence  a  breach  of  a  common 
duty,  having  been  thus  waived  by  the  plaintiffs  in  error  by 
their  answering  over,  and  their  failure  to  preserve  and  file 
in  this  court  a  hill  of  exceptions  exhibiting  the  evidence  pro- 
duced at  the  trial,— which  would  have  enabled  us  to  determine 
whether  the  facts  showed  a  common  duty  of  the  two  defend- 
ants to  keep  the  street  in  question  safe,  and  whether  or  not 
there  was  a  breach  of  such  duty — this  judgment  must  stand, 
unless  the  complaint  does  not  state  a  cause  of  action,  or  the 
court  had  no  jurisdiction  of  the  subject  of  the  action  or  the 
person  of  the  defendants. 

No  objection  is  raised  or  argued  as  to  the  jurisdiction  of  the 
court.  It  is  true,  the  complaint  is  silent  as  to  the  relation, 
if  any,  which  the  defendant  Elliott  sustained  to  his  co- 
defendant.  We  are  unable  to  say  whether  he  was  the  owner 
of  the  lot  fronting  on  a  street,  in  the  sidewalk  in  front  of 
which  lot  this  hole  was  dug,  or  whether  as  an  employe"  of  the 
city  he  dug  the  hole,  or  whether  lie  was  a  trespasser.    When 
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the  defendants  by  their  demurrers  endeavored  to  ascertain 
such  relation,  they  were  unsuccessful ;  but  for  reasons  satis- 
factory to  themselves,  they  saw  fit  to  waive  such  information, 
pleaded  over  and  went  to  trial  upon  the  merits. 

From  the  answer  which  the  city  filed,  it  may  be  inferred 
that  this  excavation  was  made  by  Elliott  na  the  owner  or 
agent  of  the  owner  of  the  abutting  lot.  Whether  the  evi- 
dence would  support  this  inference,  as  we  have  said,  we  are 
precluded  from  determining.  There  are  cases  "  where  the 
injury  is  the  result  of  a  neglect  to  perform  a  common  duty 
resting  on  two  or  more  persons,  although  there  may  be  no 
concert  of  action  between  them."  City  of  Peoria  v.  Simpson, 
110  I1L  294;  Klauder  v.  McQrath,  35  Pa.  St.  128.  This 
may  be  one  of  those  cases  where  both  the  owner  of  the  abut- 
ting lot  and  the  city  are  under  a  common  obligation  to  keep 
safe  the  sidewalk  in  front  of  such  lot.  If  so,  and  if  the 
plaintiff  is  injured  by  their  failure  in  this  respect,  which 
failure  would  be  a  common  neglect  of  a  common  duty,  the 
plaintiff  would  have  his  election  to  sue  the  defendants  jointly 
or  severally.  It  is  sufficient  to  say,  however,  that  in  effect 
this  complaint  in  general  terms  alleges  that  it  was  the  duty 
of  both  the  defendants  to  keep  safe  this  place  where  the 
accident  happened,  which,  it  is  alleged,  they  did  not  do,  and 
their  failure  was  the  cause  of  the  injury.  The  gist  of  the 
grievance  was  the  common  negligence  of  both  defendants  in 
not  properly  guarding  the  excavation. 

This  being  so,  and  the  complaint  also  setting  forth  a  state 
of  facts  which  shows  that  the  city  ought  to  have  known  of 
the  defect  in  this  street  and  repaired  the  same  prior  to  the 
accident,  the  complaint  is  sufficient  to  support  the  verdict 
against  both  the  defendants.  The  judgment  should,  there- 
fore, be  affirmed. 

Affirmed. 
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Beewee  v.  McCain. 

1.  Practice— Mr tiox. 

The  objection  that  several  causes  of  action  are  improperly  joined  in  one 

count  of  the  complaint  must  be  taken  by  motion;  otherwise  it  in 

waived. 

B.  PRACTICE. 

Everything  relating  to  and  arising  out  of  a  partnership  agreement  may 
be  determined  in  one  suit  and  aa  one  cause  of  action. 

3.  Evidence — Written  and  Parol. 

When  a  writing  signed  by  the  parties  does  not  purport  to  embrace  their 
entire  agreement,  parol  evidence  may  be  admitted. 

4.  Immaterial  Error. 

Unpre judicial  error  does  not  warrant  a  reversal. 

Appeal  from  the  DUtrict  Court  of  Arapahoe  County. 

The  original  complaint  alleged  the  formation  of  a  partner- 
ship by  the  plaintiff  McCain  and  the  defendant  Brewer  on 
the  first  day  of  January,  1887,  the  purpose  of  which  was  the 
manufacture  and  sale  of  brick  in  the  city  of  Denver,  and  that 
such  firm,  as  Brewer  &  McCain,  carried  on  said  business  for 
about  two  years.  It  was  alleged  that  just  prior  to  and  con- 
temporaneous with  the  execution  of  the  written  agreement  of 
partnership,  the  defendant  agreed  to  deed  to  the  plaintiff  an 
undivided  half  interest  in  certain  lands,  and  this  agreement 
to  convey  was  one  of  the  inducements  which  led  the  plaintiff 
to  form  the  partnership. 

In  pursuance  of  this  agreement  touching  the  sale  of  real 
estate,  Brewer  executed  his  deeds  for  the  interest  to  which 
plaintiff  was  entitled,  for  which  the  plaintiff  in  turn  executed 
his  promissory  notes  for  the  price  agreed  upon,  and  tbe  deeds 
and  the  notes  were  placed  in  escrow  in  the  German  National 
Bank  of  Denver,  the  deeds  to  be  delivered  when  the  notes 
were  paid  ;  and  as,  by  their  arrangement,  Brewer  had  charge 
of  the  books  and  the  management  of  the  business  of  the  firm, 
an  accounting  was  to  be  made  in  December  of  each  year,  and 
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McCain's  share  of  the  profits  was  to  be  applied  by  Brewer 
on  the  payment  of  the  notes. 

There  are  other  allegations  of  the  complaint  not  necessary 
to  mention,  but  it  is  sufficient  to  say  that  the  complaint 
charged  a  violation  by  the  defendant  of  the  terms  of  the  part- 
nership, and  prayed  for  a  dissolution  and  distribution  of  the 
assets  in  accordance  with  the  nghts  of  the  parties. 

Issues  were  finally  joined  and  trial  begun,  and  after  pro- 
ceeding for  some  time, — either  induced  thereto  by  a  ruling  of 
the  court  that  certain  testimony  offered  by  the  plaintiff  was 
inadmissible  as  the  complaint  then  was,  or  from  information 
developed  on  the  trial,  or  possibly  for  both  reasons, — the 
plaintiff  asked,  and,  against  the  defendant's  objection,  was 
granted,  leave  to  file  an  amended  complaint  to  correspond 
to  the  facts. 

This  amended  complaint,  and  a  subsequent  amendment 
thereto,  alleged  that  negotiations  looking  to  the  partnership 
were  begun  by  these  parties  prior  to  September,  188(3,  and 
that,  as  the  result  of  repeated  conferences,  the  partnership 
agreement  was  consummated  some  time  during  the  latter 
part  of  that  year.  The  partners  selected  as  a  site  for  their 
brick  yard  a  tract  of  land  known  as  the  "Kate  Clark  tract," 
but  after  its  purchase  the  partners  concluded  to  change  the 
site.  They  accordingly  sold  this  tract  and  purchased  from 
The  Hallack  Lumber  Company  two  other  certain  tracts  of 
land,  aggregating  about  twenty  acres,  together  with  certain 
chattels  and  appurtenances  to  the  yard  for  the  manufacture 
of  brick,  the  tides  to  which  were  taken  in  the  name  of 
Brewer,  as  the  plaintiff  alleges,  for  the  joint  benefit  of  him- 
self and  the  plaintiff.  In  pursuance  thereof  and  as  further 
evidence  of  the  same.  Brewer  executed  his  deed  for  the 
undivided  half  of  the  Hallack  lands  to  McCain  as  grantee, 
and  McCain  gave  his  notes  therefor,  as  averred  in  the  origi- 
nal complaint. 

The  amended  complaint  then  proceeds  by  alleging  that 
contemporaneous  with,  and  just  after,  the  making  of  these 
deeds  and  notes,  what  are  called  "  Articles  of  Special  Partner- 
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ship,"  in  writing  (which  were  the  same  as  those  set  up  in  the 
original  complaint),  were  signed  by  the  partners,  relating  par- 
ticularly to  the  future  conduct  of  the  business,  by  the  terms 
of  which  Brewer  was  constituted  the  manager  of  the  financial 
affairs  of  the  partnership,  with  power  to  receive  and  take 
charge  of  all  its  moneys  and  assets,  while  McCain's  duties 
consisted  in  the  superintendence  of  the  manufacture  of  brick, 
and  the  delivery  of  the  same  as  ordered.  In  addition  thereto 
is  a  provision  relating  to  these  deeds  and  notes  in  escrow, 
which  is  as  follows : 

"  It  is  further  agreed  tliat,  on  the  first  Monday  in  Decem- 
ber of  each  and  every  year,  there  shall  be  made  and  had  a 
settlement  and  accounting  of  all  the  said  partnership  busi- 
ness ;  and  after  deducting  all  the  actual  expenses  of  said 
partnership,  the  net  profits  thereof  shall  be  divided  between 
the  said  parties,  the  profits  or  share  of  said  John  McCain 
to  be  retained  by  said  Benn  Brewer  to  pay  the  notes  of 
said  John  McCain  now  in  escrow,  with  deeds,  in  German  Na- 
tional Bank  of  Denver.  And  after  said  notes  and  interest 
are  fully  paid,  the  profits  thereafter  to  be  equally  divided." 

A  breach  oF  this  Agreement  by  defendant  was  charged ; — 
the  failure  of  Brewer  to  give  McCain  all  his  share  of  the 
profits  realized  from  the  sale  of  the  Kate  Clark  tract,  the 
refusal  of  Brewer  to  apply  McCain's  profits  to  the  payment 
of  the  escrow  notes,  and  his  failure  to  deliver  the  escrow 
deeds.  A  prayer  for  dissolution  of  the  partnership  follows, 
and  for  equitable  relief,  etc. 

To  this  amended  complaint  a  demurrer  was  filed  by  the 
defendant  upon  the  ground,  among  others,  that  several  dis- 
tinct causes  of  action  were  improperly  united  in  one  count 
of  the  complaint.  It  was  overruled  by  the  court,  where- 
upon the  defendant  filed  his  answer,  denying  the  material 
allegations  of  the  amended  complaint.  Thereafter  other 
slight  amendments  were  made  to  the  amended  complaint 
and  to  the  answer,  and  a  replication  was  filed. 

After  the  suit  was  begun,  by  agreement  of  parties,  all  per- 
sonal property  of  the  firm  was  converted  into  money,  and 
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the  same  held  subject  to  the  decree  to  be  rendered.  Upon 
a  trial  to  the  court  without  a  jury,  findings  of  fact  were 
made  and  the  equities  declared  to  be  with  the  plaintiff.  An 
accounting  was  taken,  upon  which  the  court  determined  that 
the  plaintiffs  share  in  the  profits  of  the  copartnership  at 
the  time  of  the  trial  amounted  to  the  sum  of  96,188.47,  and 
that  the  plaintiff  was  entitled  to  a  deed  of  conveyance  for 
an  undivided  one  half  interest  in  the  two  Hallack  tracts  of 
land  described  in  the  escrow  deeds,  upon  the  payment  by 
the  plaintiff  to  the  defendant  of  the  residue  of  the  notes, 
after  deducting  therefrom  plaintiff's  said  profits. 

A  finding  was  made  to  the  effect  that  while  the  Kate  Clark 
tract  of  land  was  intended  by  the  parties  to  be  a  part  of  the 
partnership  property,  the  defendant,  when  he  sold  the  same, 
had  accounted  to  the  plaintiff  for  the  latter's  share  of  the 
profits  realized  from  the  sale.  Upon  this  appeal,  therefore, 
this  branch  of  the  case  is  entirely  eliminated.  From  this 
judgment  and  decree  the  defendant  appeals,  and  assigns 
seventy-one  grounds  of  error. 

Mr.  C.  J.  Hughes,  Jr.,  for  appellant. 

Messrs.  Bhnedict  &  Phelps,  for  appellee. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

In  view  of  our  conclusion,  it  would  be  unprofitable,  and, 
within  the  limits  of  an  opinion,  practically  impossible,  to  no- 
tice in  detail  these  various  assignments,  but  they  may  be 
grouped  for  discussion,  as  they  have  been  by  counsel  in  their 
argument,  under  several  different  heads. 

I.  The  first  objection  urged  is  to  the  ruling  of  the  court 
permitting  the  plaintiff  to  file  the  amended  complaint.  The 
granting  of  this  permission  was  justifiable  as  the  exercise  of 
a  reasonable  discretion  by  the  court,  unless  the  cause  of  ac- 
tion in  the  amended  complaint  was  a  departure  from  that  in 
the  original.  The  objection  taken,  fiist  by  demurrer,  after- 
Vol.  xxi— 25 
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wards  by  answer,  that  three  separate  and  distinct  causes  of 
action  are  improperly  joined  in  one  count  of  the  complaint, 
might  be  summarily  disponed  of  by  saying  that  this  objection 
should  be  taken  by  motion ;  otherwise  it  is  waived.  Bliss 
on  Code  Pleading  (3d  ed.),  sec.  423. 

But  upon  more  substantial  grounds,  neither  of  these  ob- 
jections is  tenable.  There  was  no  change  of  the  cause  of 
action.  It  is  said  that  the  first  of  the  three  causes  of  action 
blended  in  one  statement  is  based  upon  the  breach  of  a  writ- 
ten agreement  of  partnership ;  the  second  is  for  profits  aris- 
ing from  the  sale  of  the  Kate  Clark  tract  of  land ;  and  the 
third  for  the  specific  performance  of  an  agreement  by  Brewer 
to  sell  and  convey  to  the  plaintiff  an  undivided  half  interest 
in  the  Hallack  tracts  of  land. 

The  objection,  it  will  be  observed,  is  not  that  so  veral  causes 
of  action  have  been  improperly  united  in  the  same  complaint, 
but  that  there  is  not  a  separate  statement  in  the  complaint 
of  the  three  causes  of  action  which  are  tacitly  recognized  as 
proper  to  be  joined  in  one  suit,  but  in  separate  statements  of 
the  complaint.  The  argument  of  the  defendant  proceeds 
upon  a  misconception  or  misstatement  of  the  real  nature  of 
plaintiffs  cause  of  action.  The  action  is  based  upon  an 
agreement  of  partnership  formed  by  the  parties  to  this  suit, 
and  the  cause  of  action  is  the  breach  of  the  terms  of  that 
agreement  by  the  defendant. 

In  the  original  complaint  the  time  of  the  formation  of  this 
partnership  is  designated  as  January  1, 1887,  and  the  evi- 
dence of  the  agreement  is  alleged  to  be  in  writing.  In  the 
amended  complaints  the  time,  though  not  definitely  fixed,  is 
placed  at  some  time  in  the  year  1886,  and  the  general  agree- 
ment therefor  rested  in  parol  and  as  the  result  of  repeated 
negotiations  between  the  parties.  But  after  its  formation, 
and  shortly  after  the  first  of  January,  188.7,  a  portion,  or  the 
concluding  part  of  said  agreement,  was  reduced  to  writing 
and  signed  by  the  parties,  which  written  agreement  was  that 
set  up  in  the  original  complaint.  This  writing  relates  chiefly, 
if  not  wholly,  to  the  manner  of  conducting  the  partnership 
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affairs  from  that  time  forward, — the  previous  portions  of  the 
partnership  agreement  resting  in  parol  having  been  substan- 
tially executed, — and  it  contains  the  additional  reference  to 
the  payment  of  the  escrow  notes  and  the  delivery  of  the 
escrow  deeds. 

It  is  clear  that  the  divisions  of  the  complaint  thus  sought 
to  be  made  by  the  defendant  are  not  separate  and  distinct  mat- 
ters, each  of  which  necessarily  constitutes  a  separate  and  dis- 
tinct cause  of  action,  but  they  are  parts  and  parcels  only  of  one 
general  transaction  arising  out  of  one  general  and  complete 
agreement  of  partnership.  Merely  because  this  agreement 
relates  to  a  number  of  different  items  is  no  reason  for  hold- 
ing that  for  a  breach  of  each  the  injured  party  must  bring  a 
separate  suit;  but  however  numerous  are  the  different  mat- 
ters which  pertain  to  the  partnership  and  grow  out  of  this 
agreement,  everything  relating  thereto  and  arising  out  of  the 
one  general  agreement  may  be  properly  litigated  and  deter- 
mined in  one  suit  and  as  one  cause  of  action. 

It  would  be  impossible  properly  to  adjust  the  partnership 
affairs  and  make  division  of  the  assets  between  the  partners 
without  determining  all  of  the  matters  set  up  In  this  com- 
plaint, and  there  can  be  no  valid  reason  for  requiring  the 
plaintiff  to  proceed  by  separate  suits  upon  each  one  of  these 
alleged  causes  of  action. 

II.  Many  of  the  assignments  of  error  relate  to  the  admis- 
sion of  improper  evidence  offered  by  the  plaintiff.  The 
questions  of  law,  as  is  so  often  the  case,  are  not  so  seriously 
controverted  as  is  the  application  of  the  law  to  the  facts  of 
the  case.  Tbe  defendant  contends  that  the  court  violated 
an  elementary  rule  of  law  by  admitting  oral  evidence  of  a 
partnership  agreement  in  violation  of  the  express  terms  of 
the  written  agreement  of  partnership.  Upon  the  face  of 
this  writing,  however,  it  is  apparent  that  it  was  not  intended 
to  constitute  the  entire  agreement.  It  assumed  the  exist- 
ence of  a  partnership  theretofore  created.  It  contains  no 
provision  for  the  capital  of  the  firm,  nor  is  there  any  clause 
specifying  what  either  partner  has  contributed  as  capital,  or 
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shall  contribute  thereto.  It  purports  to  provide  chiefly,  it 
not  wholly,  for  the  future  conduct  of  the  business,  and 
besides  this  contains  a  clause  relating  to  the  deeds  to  the 
Hallack  tracts  of  land. 

The  use  of  the  appellation  "Articles  of  Special  Partner- 
ship," certainly,  in  connection  with  the  other  evidence,  is 
significant.  It  implies,  we  think,  the  existence  of  a  general 
partnership,  while  the  writing  itself  related  only  to  a  special 
part  or  a  particular  feature  of  the  general  agreement.  Upon 
the  evidence  the  court  found  that  the  partneiship  had  been 
entered  into  in  September,  1886,  for  the  manufacture  and 
sale  of  brick,  and  therein  the  finding  is  abundantly  sup- 
ported. The  rule,  which  undoubtedly  exists,  was  not  vio- 
lated by  the  admission  of  this  class  of  evidence,  because, 
among  other  satisfactory  reasons,  this  writing  clearly  did 
not  purport  to  embrace  the  entiie  agreement  of  the  parties, 
and  did  not  sufficiently  manifest  their  intention.  There  is, 
moreover,  no  difficulty  from  the  evidence  in  reconciling  this 
writing  with  the  previous  oral  agreement  of  the  parties,  and 
considering  it,  as  we  think  it  was,  as  the  closing  portion  or 
last  clause  of  the  one  general  agreement. 

III.  Another  objection  is  that  parol  evidence  was  intro- 
duced to  establish  a  partnership  in  real  estate,  and  that  in 
this  the  statute  of  frauds  was  violated.  This  class  of  evi- 
dence related  chiefly  to  the  Kate  Clark  tract  of  land,  which 
feature  of  the  case,  as  we  have  said,  is  not  now  properly 
before  us,  and  most  of  the  objections  to  the  evidence  fall 
with  it;  so  that  it  is  unnecessary  to  determine  whether  the 
agreement  of  the  parties  constituted  a  partnership  in  real 
estate,  and  equally  useless  to  determine  the  law  applicable  to 
the  facts  of  this  branch  of  the  case.  What  we  might  say 
thereupon  would  be  obiter,  and  the  defendant,  having  re- 
ceived the  benefit  of  a  finding  that  he  bad  already  paid  to 
the  plaintiff  his  share  of  the  profits  arising  from  the  sale  of 
this  Kate  Clark  tract,  is  not  in  a  position  to  ask  for  our 
decision  upon  such  ruling  of  the  court. 

IV.  One  special  objection,  however,  was  made  to  the  nil 
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ing  of  the  court  in  refusing  to  permit  the  defendant  to  inter- 
rogate the  witness  Hammond  as  to  a  conversation  between 
himself  and  the  plaintiff.  This  conversation  was  objected 
to  by  the  counsel  for  the  plaintiff  upon  the  ground  that  its 
effect  tended  to  impeach  the  credibility  of  the  plaintiff,  and 
was  inadmissible  without  first  having  laid  a  foundation 
therefor,  and  that  the  evidence  was  wholly  immaterial  to 
■  any  issue  in  the  case. 

The  abstract  of  the  testimony  does  not  sufficiently  disclose 
the  real  point  at  issue,  but  the  bill  of  exceptions  clearly  shows 
that  the  ruling  of  the  court  was  proper.  The  issue  to  which 
it  was  claimed  this  evidence  was  material  was  as  to  the  man- 
ner of  payment  of  the  escrow  notes.  By  Hammond  it  was 
attempted  to  show  that  in  a  conversation  with  McCain  the 
latter  had  said  that  he  wished  to  sell  certain  property  in  order 
to  get  the  money  with  which  to  pay  these  notes.  The  court 
ruled  that  the  witness  McCain,  being  a  party  to  the  suit,  might 
be  impeached  without  having  first  laid  the  foundation  there- 
for, but  that  alleged  inconsistent  statements  of  his  could  not 
be  admitted  in  any  event,  unless  they  related  to  some  material 
issue  in  the  case,  and  that  the  mere  statement  by  the  plain- 
tiff that  he  was  endeavoring  to  get  money  with  which  to  pay 
these  notes  was  not  material  for  the  purpose  of  negativing 
his  claim  that  the  notes  were  to  be  paid,  as  the  articles  of 
special  partnership  provided,  from  his  share  of  the  profits  of 
the  business. 

But,  even  if  this  ruling  of  the  court  was  wrong,  the  witness 
Hammond  was  subsequently  allowed  to  testify,  without  any 
objection  by  the  plaintiff,  that  in  another  conversation  with 
the  plaintiff  the  latter  had  made  a  statement  to  the  effect 
that  he  was  trying  to  borrow  money  for  the  purpose  of  pay- 
ing these  notes,  so  that  we  fail  to  see  wherein  the  defendant 
was  prejudiced  by  the  ruling  of  the  court. 

V.  Another  objection  urged  is  that  by  the  escrow  agreement 
time  was  made  the  essence  of  the  contract,  and  the  plaintiff 
not  having  paid  the  notes  at  their  maturity,  all  bis  rights  to 
the  conveyance  terminated.     When  these  escrow  deeds  were 
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drawn  and  the  notes  executed,  Brewer  and  McCain  took  them 
to  the  German  National  Bank,  and  left  them  with  the  cashier. 
Cooper,  and  from  information  which  he  swears  was  given  to 
him  either  by  McCain  or  by  Brewer,  and  possibly  by  both, — 
but  as  to  this  Mr.  Cooper  is  not  certain, — he  indorsed  upon 
the  envelope  inclosing  these  papers  the  following : 

"  The  enclosed  deeds  from  Bean  Brewer  &  John  A.  Witter . 
are  left  in  escrow  with  the  German  National  Bank,  to  be  de- 
livered to  John  McCain  only  on  payment  in  full  of  enclosed 
notes,  if  not  promptly  paid  at  maturity  said  deeds  to  be 
returned  to  Benn  Brewer. 

"  January  4,  1887. 
"Benn  Brewer  &  John  A.  Witter, 
"to  John  McCain." 

This  was  not  signed  by  either  party.  Brewer  claims  that 
it  correctly  expressed  their  agreement.  On  the  contrary, 
McCain  (who  was  very  deaf)  says  that  it  does  not,  and  that 
time  was  not  made  the  essence  of  the  contract,  but  that 
Brewer  told  him  that  the  documents  were  left  at  the  bank 
for  safe-keeping.  Upon  the  conflicting  testimony  the  court 
apparently  believed  McCain. 

Unquestionably,  time  may  be  made  the  essence  of  a  con- 
tract, but  even  if  the  agreement  was  as  written  by  Cooper, 
still  we  think  time  was  not  intended  to  be  made  the  essence 
of  this  contract ;  for,  by  the  so-called  special  articles  of  part- 
nership signed  by  the  parties  to  this  suit,  the  notes  were  to 
be  paid  from  McCain's  share  of  the  profits  of  the  business. 
The  partnership  was  to  continue  until  dissolved  by  mutual 
consent.  When  the  notes  matured  there  might  not  be  profits 
sufficient  to  pay  them,  and  this  recognition  of  such  a  contin- 
gency is  inconsistent  with  the  position  that  if  the  notes  were 
not  paid  when  due  the  contract  was  at  an  end,  and  plaintiffs 
rights  became  forfeited. 

But  if  the  writing  indorsed  by  Cooper  correctly  evi- 
denced the  agreement  of  the  parties,  and  if  thereby  time 
was  made  the  essence  of  the  contract,  the  defendant  is  not 
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in  a  position  to  assert  this  claim.  By  the  terms  of  special 
partnership,  which  must  be  taken  in  connection  with  this  in- 
dorsement, the  defendant  became  the  financial  manager  of 
the  firm,  kept  or  superintended  its  books,  and  should  have 
ascertained  the  profits,  if  any,  in  December  of  each  year. 
This  he  did  not  do.  When  the  first  note  became  due  the 
defendant  neither  asked  the  plaintiff  for  its  payment,  nor 
claimed  that  the  failure  to  pay  was  a  violation  of  the  con-* 
tract.  Neither  did  he  make  any  such  claim  when  the  other 
notes  matured.  It  was  not  until  after  differences  arose 
between  the  parties  that  any  such  contention  was  made. 
Then  it  was  that  the  defendant  withdrew  from  the  bank 
these  papers,  and  retained  the  deeds,  while  at  the  same  time 
he  had  under  his  control  all  the  assets  of  the  firm,  and 
refused  to  make  an  accounting  to  determine  what  amount 
the  plaintiff  should  pay.  He  therefore  has  waived  the 
claim  that  time  was  the  essence  of  the  contract,  and  that 
plaintiff's  failure  strictly  to  comply  therewith  forfeits  his 
rights  to  this  conveyance. 

VI.  Another  contention  is  that  the  court  erred  in  admit- 
ting oral  testimony  to  prove  an  agreement  for  the  sale  and 
conveyance  of  the  Hallack  lands,  and  that  such  evidence,  if 
admissible,  is  insufficient  to  support  the  findings  and  the 
decree  of  the  court  that  the  plaintiff  was  entitled  to  any 
interest  in  such  property. 

We  are  at  a  loss  to  conceive  how  the  defendant  was  prej- 
udiced by  the  admission  of  any  oral  testimony  admitted  in 
this  case  to  establish  any  such  agreement,  even  if  such  evi- 
dence was  offered,  because  the  execution  of  the  deeds  by 
the  grantor,  the  making  of  the  notes  evidencing  the  pur- 
chase price  to  be  paid  by  the  grantee,  and  the  delivery  of 
these  papers  in  escrow,  together  with  the  reference  to  this 
transaction  found  in  the  articles  of  special  partnership,  are 
writings  sufficient  to  establish  this  agreement  without  reli- 
ance upon  any  oral  testimony. 

The  court  found  that  the  plaintiff's  profits  from  the  busi- 
ness should  be  applied  to  the  payment  of  the  escrow  notes. 
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It  also  found  that  the  defendant  was  entitled  to  a  deed  of 
conveyance  for  an  undivided  one  half  interest  in  these  two 
Hallack  tracts  when  the  escrow  notes  were  paid.  There  is 
no  specific  reason  given  for  these  findings.  Whether  it  was 
because  of  the  proof  of  the  written  agreement  for  the  con- 
veyance, entirely  disconnected  and  irrespective  of  the  ques- 
tion as  to  whether  or  not  such  agreement  was  a  part  of  the 
general  agreement  for  the  partnership,  or  whether  this  find- 
ing was  because  the  plaintiff  was  entitled  to  the  property  as 
a  portion  of  his  assets  of  the  partnership,  is  immaterial.  A 
fair  deduction  from  all  the  evidence  is  that  this  finding  can 
be  sustained  upon  either  or  both  of  these  hypotheses,  and  we 
think  the  finding  and  decree  of  the  court  in  respect  thereto 
were  right. 

We  are  aware  that  the  foregoing  discussion  does  not  in 
detail  dispose  of  every  assignment  of  error,  but  we  think  it 
covers  the  substantial  grounds  of  the  controverted  questions 
in  the  case.  It  would  be  quite  remarkable  if  some  slight 
errors  were  not  found  in  a  record  so  voluminous  as  this  in  a 
case  so  ably  and  strenuously  contested  from  the  inception  to 
the  close.  We  have  read  with  great  care  the  entire  record, — 
not  only  the  abstract  and  the  supplemental  abstract,  but  the 
original  record,  including  the  bill  of  exceptions, — in  every 
case  where  additional  light  could  be  thrown  upon  the  dis- 
puted propositions.  Possibly  some  rulings  by  the  court, 
when  subjected  to  close  analysis,  are  questionable,  but  our 
examination  satisfies  us  that  the  rulings  upon  the  questions 
of  pleading  are  right,  and  that  abundant  evidence,  competent 
and  admissible  under  sound  rules  of  evidence,  was  produced 
to  support  the  findings  and  decree,  and  what  is  of  greater 
importance,  that  justice  was  done  as  between  the  parties  to 
the  action,  and  that  the  decree  of  the  court  was  right.  The 
judgment  should,  therefore,  be  affirmed. 

Affirmed. 
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The  Denver  and  Rio  Grande  Railroad  Company  v. 
Gttstafson. 

1.  Negligence — Master  and  Servant. 

When  one  who  knowingly  and  without  objection  receives  the  benefits 
of  labor,  or  holds  out  to  the  public  one  as  engaged  in  his  service, 
he  is  liable  as  a  master  for  the  negligence  of  such  servant  when  the 
act  or  failure  constituting  the  negligence  comes  within  the  appar- 
ent scope  of  the  employment,  even  though  he  has  not  employed  or 
paid  the  servant. 

a.  Practicx. 

Whether  or  not  It  is  negligence  In  one  attempting  to  cross  a  railroad 
track  to  rely  npon  the  signals  of  a  flagman,  without  looking  and 
listening  for  approaching  trains,  Is  a  question  of  fact  for  the  jury. 

3.  Nkoliqeboe. 

Following  the  orders  of  a  Aagtnan  is  an  exercise  of  some  care,  but  where, 
by  looking  or  listening,  the  train  could  have  been  seen  In  time  to 
avoid  an  accident,  not  to  do  so  is  negligence. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  action  was  brought  by  the  appellee  in  the  district 
court  to  recover  from  the  appellant  damages  alleged  to  have 
been  sustained  by  him  through  its  negligence.  The  jury 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  three  thou- 
sand dollars,  upon  which  the  court  entered  judgment.  From 
this  judgment  the  defendant  appeals. 

The  accident  occurred  about  five  o'clock  in  the  afternoon, 
in  the  city  of  Deuver,  where  Sixth  street  (along  which  de- 
fendant's railroad  is  constructed)  intersects  Market,  street. 
From  the  Union  depot  on  Seventeenth  street  to  a  point  on 
its  line  about  two  blocks  north  of  the  crossing  in  question, 
the  defendant's  road  runs  in  an  easterly  and  westerly  course ; 
thence,  by  a  sharp  curve,  to  this  crossing,  in  a  substantially 
north  and  south  direction.  There  were  five  or  six  tracks  at 
this  street  crossing,  the  west  one  being  owned  and  used  by 
The  Union  Pacific  Railroad  Company,  the  others  by  the  de- 
fendant. 
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A  flagman  hud  been  stationed  at  this  place  for  nearly  ten 
years.  He  was  employed  and  paid  by  tbe  Union  Pacific 
Company,  and  not  by  the  defendant,  but  daring  all  this  time 
he  had  flagged  trains  for  tbe  defendant  as  well  as  for  bis 
employer,  and,  so  far  as  the  public  could  know,  the  flagman 
was  serving  both  companies  and  protecting  their  property, 
as  well  as  guarding  travelers  along  the  highway  from  injury 
at  their  hands. 

The  jury,  in  answer  to  special  questions,  found  that  the 
crossing  was  an  unusually  dangerous  one,  with  which  the 
plaintiff  was  familiar  ;  that  the  train  was  running  at  a  speed 
of  from  fifteen  to  eighteen  miles  per  hour ;  but  the  jury  were 
unable  from  the  evidence  to  answer  as  to  whether  or  not  tbe 
hell  on  the  engine  was  rung  in  the  vicinity  of  tbe  accident. 
Box  cars  and  a  locomotive  standing  on  the  second,  third  or 
fourth  track  from  the  east  line  of  Sixth  street  and  immedi- 
ately to  the  north  of  the  north  line  of  Market  street  would 
have  obstructed  plaintiff's  view  had  he  been  looking  in  the 
direction  from  which  the  train  came,  but,  had  he  looked,  he 
could  have  seen  the  approaching  train  one  hundred  feet  away 
after  such  obstructions  were  passed. 

The  plaintiff  was  driving  two  horses,  drawing  an  ice  wagon, 
which  was  covered  with  a  hood,  within  which  plaintiff  was 
sitting.  As  he  was  approaching  this  crossing  going  west  on 
Market  street,  a  freight  train  from  the  south  passed  along 
one  of  tbe  tracks  and  over  this  crossing  and  stopped  just 
north  of  the  north  line  of  Market  street,  and  it  formed  a  part 
of  the  obstruction  referred  to  by  the  jury  in  their  special 
findings.  Plaintiff  stopped  about  ten  or  fifteen  feet  from  the 
track  farthest  east  till  this  freight  train  passed,  and,  as  be 
says,  waited  till  the  flagman  signaled  him  to  go  ahead. 
There  is  conflicting  evidence  as  to  the  nature  of  the  signal 
given,  as  there  is  upon  most  of  the  material  questions  in 
issue.  Plaintiff  himself  testifies  that  after  he  stopped  and 
waited  for  the  signal  to  cross,  be  neither  looked  nor  listened 
for  approaching  trains,  but  relied  solely  upon  tbe  flagman 
for  a  safe  transit. 
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It  is  difficult,  if  not  impossible,  to  determine  how  far  the 
plaintiff  could  have  seen  to  the  north  had  he  looked  before 
starting  to  cross  over,  and  it  is  uncertain  what  distance  lie 
was  from  the  track  on  which  the  train  was  running  just  after 
he  passed  the  obstruction,  when  be  could  have  seen  a  train 
one  hundred  feet  away  had  he  looked  in  tbat  direction.  A 
number  of  witnesses  in  the  vicinity,  about  one  hundred  feet 
distant  from  plaintiff,  testified  that  as  soon  as  the  plaintiff 
started  to  cross  the  tracks  they  saw  the  approaching  train, 
and,  by  calling  to  the  plaintiff,  endeavored  to  stop  him  before 
be  reached  the  place  of  danger.  The  plaintiff  beard  the  calls, 
and  looked  first  to  the  left,  then  to  the  right,  but  before  he 
could  check  his  team  the  train  from  the  north  struck  the 
horses  and  wagon  and  threw  the  plaintiff  from  the  wagon, 
causing  the  injuries  sued  for. 

Messrs.  Wolcott  &  Vailb  and  Mr.  H.  F.  May,  for 

appellant. 

Messrs.  Wells,  McNeal  &  Taylor,  for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

There  being  a  substantial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  cannot  be  disturbed  if  they  were  properly 
instructed  as  to  the  law.  Assuming,  then,  that  the  defend- 
ant was  negligent,  there  are  but  two  questions  to  be  con- 
sidered, which  are  seriously  urged  by  the  appellant  for  a 
reversal :  Fir»t,  that  the  defendant  is  not  liable  under  the 
circumstances  of  this  case  for  the  negligence  of  the  flagman  ; 
second,  if  it  is  liable,  the  court  erred  in  instructing  the  jury 
that  the  plaintiff  might  rely  solely  upon  the  flagman,  and 
was  not  obliged  to  look  or  listen  for  approaching  trains,  and 
his  failure  to  do  so  did  not  constitute  contributory  negligence 
on  bis  part. 

(1)  Employment  and  payment  of  a  person  are  not  indis- 
pensable elements  to  charge  one  as  a  master  for  the  ntgli- 


Diarazed  by  Google 


396  D.  &  R.  G.  R.  R.  Co.  v.  Gustafson.     [Sept  T., 

gence  of  such  one  who  renders  him  service.  When  one 
knowingly  and  without  objection  receives  the  benefits  of  labor, 
or  holds  out  to  the  public  one  as  engaged  in  his  service,  he 
is  liable,  as  a  master,  for  the  negligence  of  such  servant  when 
the  act  or  failure  constituting  the  negligence  comes  within 
the  apparent  scope  of  the  servant's  employment,  even  though 
the  person  for  whom  the  service  is  rendered  has  not  employed 
or  paid  the  servant.  The  facts  of  this  case  sufficiently  show 
that  the  defendant  knowingly  availed  itself  of  the  services 
of  the  flagman  for  a  long  series  of  years,  and  held  him  out 
to  the  public  as  its  servant. 

(2)  The  care  which  a  railroad  company  whose  road  crosses 
the  public  highway  must  exercise  in  running  its  trains  at 
such  a  place  depends  generally  upon  the  facts  and  circum- 
stances of  the  particular  case.  The  care  increases  as  the 
danger  does,  A  corresponding  duty  is  upon  a  traveler  who 
attempts  to  cross  at  such  a  place.  His  care  is  in  proportion 
to  the  danger.     Railway  Co.  v.  Criman,  19  Colo.  30. 

In  the  case  at  bar,  the  plaintiff's  team  was  standing,  but 
before  he  started  to  cross  the  track  he  neither  looked  nor 
listened,  but  relied  solely  upon  the  flagman.  We  cannot  say, 
us  a  matter  of  law,  that  the  defendant  in  such  a  case  may 
rely  solely  upon  the  flagman ;  neither  can  we  say,  as  a  ques- 
tion of  law,  that  his  failure  to  look  or  listen  was  not  contrib- 
utory negligence.  It  is  a  question  of  fact,  to  be  determined 
by  the  jury,  whether  or  not  a  plaintiff  may  rely  solely  upon 
the  flagman,  or  whether  he  is  excused  from  the  exercise  of 
any  additional  precaution  on  his  part  in  these  circumstances. 

Buchanan  v.  0.  M.  £  St.  Paul  Ry.  Co.,  75  Iowa,  393,  was  a 
case  where  the  cause  of  action  was  based  upon  the  negligence 
of  the  flagman  at  a  crossing.  The  trial  court  directed  a 
verdict  for  the  defendant  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff.  This  was  held  error,  and  the 
court,  in  discussing  the  point  before  us,  says :  "  She  [the 
driver]  did  stop,  and  was  bidden  to  go  on ;  and,  while  she 
would  not  have  been  justified  in  rushing  into  a  place  of 
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obvious  danger,  yet  it  was  for  the  jury  to  determine  whether 
the  was  justifiable  in  relying  on  the  signal  to  ero$*  over" 

Berry  v.  Penn.  R.  R.  Co.,  48  N.  J.  Law,  141,  was  an  action 
for  in  juries  received  at  a  niltoad  crossing  caused  by  the  neg- 
ligence of  the  railroad  company  in  running  its  train  at  a 
high  rate  of  speed.  There  was  no  flagman  at  the  crowing, 
but  the  court,  in  discussing  the  case,  uses  this  language  i  "  It 
is  true  that  negligence  of  a  flagman  will  not  excuse  the 
traveler  who  attempts  to  cross  the  track  of  a  railroad  from 
looking  both  ways  and  listening.  He  must  not  rely  entirely 
on  the  flagman."  The  remark  was  obiter,  but  we  consider 
the  reasoning  good,  and  applicable  to  the  case  at  bar. 

The  court  gave  to  the  jury  instructions  numbered  three 
and  four,  which  are  as  follows : 

"  Third :  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  flagman  signaled  to  the  plaintiff  to  proceed 
across  the  track  in  a  way  that  led  him  to  understand  and  so 
that  a  reasonable  person  would  have  understood  that  the 
passage  was  safe  for  him,  the  plaintiff  had  a  right  to  rely  on 
the  safety  of  the  track,  without  looking  or  listening  for  an 
approaching  train. 

"  Fourth  :  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  flagman  was  there  and  was  seen  by  the  plaintiff, 
then  in  order  to  find  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  in  this  case,  you  must  find  that  either  the 
plaintiff  drove  upon  the  track  after  being  properly  warned 
not  to  do  so,  or  that  he  actually  saw  the  train  approaching  in 
time  to  have  avoided  the  accident,  by  the  exercise  of  reason- 
able care  after  seeing  the  train." 

These  instructions  were  evidently  intended  to  define  the 
duty  of  the  plaintiff,  and  in  the  light  of  the  foregoing 
principles  should  they  be  analyzed.  The  third  instruction 
is  wrong  in  that  it  declares  that  the  plaintiff  may  omit  all 
precautions  for  his  own  safety,  excepting  only  to  follow  the 
signal  of  the  flagman.  It  relieves  the  plaintiff  from  the  duty 
to  look  or  listen  for  approaching  trains.  As  an  abstract  prop- 
osition of  law,  this  is  not  sound  ;  neither  is  it  harmless  error 
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under  the  facts  of  this  case.  The  jury  might  well  infer — as, 
in  fact,  they  are  expressly  told — that  the  plaintiff  might 
blindly  obey  the  flagman  without  doing  anything  further, 
even  though  his  position  within  the  hood  of  the  wagon  might 
have  interfered  with  his  range  of  vision,  and,  in  some  measure, 
dulled  his  sense  of  hearing. 

It  is  true  that  following  the  orders  of  a  flagman  is  an  exer- 
cise of  some  care,  but  it  is  for  the  jury  to  determine  whether 
it  is  the  whole  duty  of  the  plaintiff  as  the  exercise  of  that 
reasonable  care  which  is  demanded  under  the  circumstances 
of  the  case. 

The  fourth  instruction  in  another  form  repeats  the  error 
in  the  third,  aud  expressly  omits  the  element  of  listening.  In 
effect,  the  jury  are  told  that  ouly  two  acts  of  the  plaintiff  will 
constitute  contributory  negligence  that  would  bar  a  recovery  i 
First,  if  he  drove  upon  the  track  after  he  was  warned  not  to 
do  so ;  second,  that  he  actually  saw  the  train  approaching  in 
time  to  have  avoided  the  accident  by  the  exercise  of  reason- 
able care  after  seeing  the  train.  That  is  to  say,  unless  he 
actually  saw  the  train  in  time  thereafter  to  avoid  the  acci- 
dent, he  is  not  negligent,  even  though  by  looking  he  might 
have  seen  it,  or  by  listening  he  might  have  heard  its  approach, 
in  time  to  have  avoided  the  accident  No  duty  is  therein 
imposed  upon  the  plaintiff  to  look  or  listen  for  the  train, 
and  his  negligent  acts  or  omission  are  expressly  confined  to 
looking,  and  to  that  period  of  time  after  he  actually  saw  the 
train. 

This  may  not  have  been  the  full  duty  of  plaintiff.  The 
jury  should  have  been  instructed,  in  effect,  that  if  he  did  not 
see  the  train  because  of  his  failure  to  look  for  it,  or  did  not 
hear  the  noise  made  by  it  because  he  did  not  listen,  never- 
theless  he  should  be  charged  with  negligence  if,  by  looking 
or  listening,  he  might  have  seen  or  hoard  it  in  time  to  have 
avoided  the  accident  Neither  should  the  jury  have  been 
limited  to  the  time  after  plaintiff  actually  saw  the  train. 
There  is  testimony  upon  which  reasonable  men  might  hon- 
estly entertain  different  views  as  to  the  extent  of  the  caution 
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which  plaintiff  should  have  exercised.  It  would  have  been 
error  for  the  court  to  nonsuit  the  plaintiff  on  the  ground  that 
his  own  evidence  showed  him  guilty  of  negligence  that  con- 
tributed to  the  injury.  So,  also,  was  it  error  for  the  court  to 
charge  the  jury  as  a  matter  of  law  that  the  plaintiff  was  ex- 
cused from  doing  anything  for  his  own  safety  except  to  obey 
the  signals  of  the  flagman. 

It  is  urged  with  much  force  that  the  judgment  is  exces- 
sive. A  careful  examination  of  the  evidence  as  to  the  injuries 
received  indicates  to  our  minds  that  the  verdict  is  objection- 
able in  this  respect ;  but  as  the  case  must  be  reversed  for 
other  reasons,  it  is  unnecessary  to  review  the  evidence,  as 
upon  a  new  trial  other  and  different  evidence  may  be  pro- 
duced, and  it  will  not  be  assumed  that  another  jury  will  err 
in  this  respect. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reverted. 


In  re  Contracting  op  State  Debt  by  Loan. 

1.  constitutional  law— state  dbbt  it  loan. 

The  state  is  empowered,  by  section  3,  article  11,  of  the  constitution,  to 
contract  a  debt  by  loan  to  provide  for  the  payment  of  the  expenses 
incurred  to  suppress  insurrections  without  limitation  as  to  amount. 

2.  Same — C  asdai.  Deficiencies — Section  3,  Article  11,  Construed. 

The  state  may  contract  a  debt  by  loan  for  casual  deficiencies  of  its  rev- 
enue. In  such  case  such  debt,  when  evidenced  by  bonds,  is  con- 
tracted when  the  bonds  are  executed  and  delivered.  The  power  to 
contract  sucb  a  debt  is  subject  to  two  limitations:  First,  the  amount 
of  such  debt  contracted  In  any  one  year  shall  not  exceed  one  fourth 
of  a  mill  on  each  dollar  of  valuation  of  taxable  property;  and,  sec- 
ond, after  such  valuation  exceeds  one  hundred  millions  of  dollars, 
the  aggregate  amount  of  the  debt  contracted  by  loan  to  provide  for 
casual  deficiencies  shall  not  exceed  ¥100,000. 

3.  Same. 

The  term  "  year,"  in  section  3,  article  11,  of  the  constitution,  means  the 
"fiscal  year,"  which  commences  on  the  first  day  of  December  of 
each  year. 

4.  Sake. 

Under  existing  circumstances,  the  state  may,  during  the  current  fiscal 
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year,  contract  a  debt  by  loan  to  provide  for  casual  deficiencies  of  1U 
revenue  In  the  sum  of  $50,000,  and  In  the  like  amount  during  any 
subsequent  fiscal  year. 

The  opinion  of  the  court  is  in  response  to  the  following 
com  muni  cation  from  the  governor: 

"  Whereas :  The  tenth  general  assembly  passed  an  act  pro- 
viding for  the  funding  of  certain  indebtedness  of  the  state, 
which  act  was  approved  April  8th,  1895,  and  appears  in  the 
session  laws  of  the  state  of  Colorado  for  1895,  on  pages  178- 
182  of  said  session  laws.     And, 

"  Whereas :  The  total  valuation  of  the  taxable  property 
within  the  state  of  Colorado,  as  shown  by  the  assessment 
for  1894,  was  $209,970,000.    And, 

"  Whereas :  Under  the  provisions  of  article  11,  section  3, 
of  the  constitution  of  the  state  of  Colorado,  doubts  have  arisen 
as  to  the  power  of  the  state  to  issue  the  whole  amount  of  the 
said  casualty  deficiency  bonds  mentioned  in  said  act,  at  the 
present  time,  and  the  officers  of  the  state  are  in  doubt  as  to 
their  duty  in  the  premises.     And, 

"  Whereas :  It  is  by  me  considered  that  the  questions  raised 
by  and  involved  in  the  foregoing  premises  are  important  and 
the  occasion  solemn, 

"  Now,  therefore,  I,  Albert  W.  Mclntire,  governor  of  the 
state  of  Colorado,  do  hereby  require  the  opinion  of  the  hon- 
orable supreme  court  upon  the  following  interrogatories,  that 
is  to  Bay : 

"  First :  Is  it  lawful  for  the  state  of  Colorado,  under  the 
law  hereinbefore  cited,  to  issue  the  bonds  of  the  state  in  the 
sum  of  6100,000  for  the  payment  of  the  casualty  deficiencies 
of  the  revenue  mentioned  therein,  and  in  the  further  sum  of 
$75,000  for  the  payment  of  the  expenses  of  suppressing  in- 
surrection as  mentioned  therein? 

"Second:  If  it  be  unlawful  for  the  state  to  issue  $100,000 
for  the  payment  of  said  casual  deficiencies  at  the  present 
time,  what  amount  can  be  issued  and  what  amount  not  ex- 
ceeding $100,000  as  a  total,  if  any,  can  be  issued  after  the 
end  of  the  present  fiscal  year? 
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"  Third:  Is  the  form  of  the  bond  and  is  the  form  of  the 
coupon  thereto  attached,  herewith  submitted,  in  compliance 
with  the  statute  and  the  constitution  ? 

"Fourth:  Is  there  anything  in  the  said  act  or  the  title 
thereof  in  contravention  of  the  constitution  of  this  state,  or 
any  provision  thereof  ? 

"  (Signed)  Albeht  W.  McIntibe, 

"  Governor  of  the  State  of  Colorado." 

That  part  of  section  S  of  article  11  of  the  constitution 
referred  to  in  the  foregoing  preamble,  and  material  to  this 
inquiry,  is  as  follows : 

u  The  state  shall  not  contract  any  debt  by  loan  in  any 
form  except  to  provide  for  casual  deficiencies  of  revenue, 
*  *  *  suppress  insurrection,  *  *  *  and  the  amount  of  the 
debt  contracted  in  any  one  year  to  provide  for  deficiencies  of 
revenue  shall  not  exceed  one  fourth  of  a  mill  on  each  dollar 
of  valuation  of  taxable  property  within  the  state,  and  the 
aggregate  amount  of  euch  debt  shall  not  at  any  time  exceed 
three  fourths  of  a  mill  on  each  dollar  of  said  valuation  until 
the  valuation  shall  equal  one  hundred  millions  of  dollars, 
and  thereafter  such  debt  shall  not  exceed  one  hundred 
thousand  dollars,  *  *  *  and  in  all  cases  the  valuation  in 
this  section  mentioned  shall  be  that  of  the  assessment  last 
preceding  the  creation  of  said  debt." 

The  questions  propounded  by  the  foregoing  communica- 
tion were  discussed  by  Byron  L.  Cabe,  Attorney  General, 
Mr.  William  B.  Pxlkkr  and  Mr.  Daniel  E.  Parks, 

amiei  curia. 

Per  Curiam.  This  section  gives  to  the  state  the  power 
to  contract  a  debt  by  loan  to  provide  for  the  payment  of 
expenses  incurred  to  suppress  insuiTection,  subject  to  no 
limitation  as  to  the  amount.  By  the  same  section  the  state 
may  contract  a  debt  by  loan  to  provide  for  casual  deficiencies 
of  its  revenue.  But  in  such  case  such  debt,  when  evidenced 
Vol.  xxi— 26 
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or  represented  by  bonds,  as  provided  in  this  act,  is  contracted 
when  the  bonds  are  duly  executed  and  delivered,  and  the 
power  to  contract  such  a  debt,  under  existing  circumstances, 
is  subject  to  two  limitations:  First,  the  amount  of  such  debt 
contracted  in  any  one  year  shall  not  exceed  one  fourth  of  a 
mill  on  each  dollar  of  valuation  of  taxable  property  within 
the  state ;  second,  after  such  valuation  exceeds  one  hundred 
millions  of  dollars,  the  aggregate  amount  of  such  debt — 
that  is,  the  debt  contracted  by  loan  to  provide  for  casual 
deficiencies  of  the  revenue — shall  not  exceed  one  hundred 
thousand  dollars. 

The  term  "year"  in  section  3  means  "fiscal  year,"  and  in 
this  state  the  fiscal  year  shall  be  deemed  to  commence  on  the 
1st  day  of  December  and  end  on  the  30th  day  of  November 
in  each  year.  Our  general  assembly  meets  biennially,  and 
at  each  session  legislates  with  respect  to  the  raising  and  dis- 
bursing of  revenue  for  the  two  fiscal  years  next  ensuing. 

We  are  advised  by  the  governor  that  by  the  assessment 
of  1894  the  total  valuation  of  taxable  property  in  the  state 
was  $209,970,000,  and  upon  the  oral  argument  it  was  con- 
ceded by  counsel  who  appeared  in  favor  of  the  validity  of 
the  act,  as  well  aa  by  counsel  who  took  the  contrary  view, 
that  the  valuation  of  taxable  property  in  the  state  for  the 
year  1895  is  slightly  in  excess  of  $200,000,000.  It  is  unnec- 
essary to  determine  whether  the  valuation  of  taxable  prop- 
erty upon  which  the  amount  of  the  debt  is  computed  shall 
be  of  the  assessment  of  1894  or  1895,  for,  in  either  case,  the 
provisions  of  this  act  may  be  made  to  harmonize  with  the 
limitations  found  in  this  section  of  the  constitution,  both  as 
to  the  amount  of  the  debt  to  be  contracted  in  any  one  year 
and  the  aggregate  amount  of  such  debt. 

Our  conclusion,  therefore,  is  that  the  state — having,  by 
section  3  of  article  11  of  the  constitution,  the  power  to  con- 
tract a  debt  by  loan  to  provide  for  casual  deficiencies  of  the 
revenue,  which  debt,  under  the  present  circumstances,  may 
aggregate,  but  not  exceed,  $100,000,  but  being  limited  in 
the  amount  of  the  debt  to  be  contracted  in  any  one  year  to 
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one  fourth  of  a  mill  on  each  dollar  of  valuation  of  taxable 
property — may,  during  the  present  fiscal  year,  upon  the 
basis  either  of  the  assessment  of  1894  or  1895,  lawfully  issue 
its  bonds  under  this  act  to  provide  for  a  casual  deficiency  in 
its  revenues  in  the  sum  of  $50,000,  and  during  any  subse- 
quent fiscal  year  in  an  additional  sum  of  $50,000.  The 
amount  of  the  debt  to  be  contracted  by  loan  to  pay  for  the 
expenses  to  suppress  insurrection  being  subject  to  no  limita- 
tions as  to  the  amount  thereof,  the  state  may  also  issue  its 
bonds  for  such  purpose  in  the  snm  of  $75,000  at  any  time 
and  in  accordance  with  the  provisions  of  the  act. 

In  the  argument  no  other  provisions  of  the  constitution 
were  called  to  our  attention  which  this  act  or  its  title  was 
supposed  to  contravene,  nor  in  our  investigations  have  we 
discovered  any  constitutional  objection  thereto: 

As  to  the  form  of  the  bond  and  coupon  submitted  to  us, 
we  decline  to  express  an  opinion,  as  the  question  is  not  of  a 
nature  calling  for  our  decision  in  the  present  proceeding. 
Such  matters  of  detail  as  the  form  of  the  bonds  to  be  issued 
under  this  act  may  be  safely  intrusted  to  the  governor  and 
attorney  general,  who,  by  section  7  of  the  act  under  consid- 
eration, are  authorized  to  prescribe  the  form  of  the  bonds, 
subject  to  the  provisions  of  section  2  of  the  same  act 
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1.  CosaxiTurrow al  Law — Casual  Deficiencies  of  the  Revenue. 
Upon  the  facts  stated,  it  is  held  that  at  the  time  of  the  passage  of  the 

act  approved  April  8,  1895,  there  was  a  casual  deficiency  o(  the 
revenue,  which,  under  section  3,  article  11,  of  the  constitution,  con- 
ferred upon  the  general  assembly  authority  to  contract  a  loan  by 
issuing  bonds  to  pay  the  valid  Indebtedness  of  the  state  unpaid  by 
reason  of  such  deficiency. 

2.  Save. 

The  court  does  not  commit  itself  to  the  doctrine  that  in  every  case  the 
courts  are  bound  by  the  facts  as  ascertained  by  the  legislature  in 
reference  to  casual  deficiencies  of  the  n 
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The  opinion  of  the  court  is  in  response  to  the  following 
communication  from  the  governor: 

"To  the  Honorable,  the  Supreme  Court  of  Colo- 
rado: 

"  Whereas,  the  tenth  general  assembly  passed  a  law  enti- 
tled, 'An  Act  to  Create  Additional  Bonded  Indebtedness,' 
which  act  was  approved  April  8th,  1895,  and  is  found  on 
page  178  of  the  session  laws  of  the  state  of  Colorado  for  the 
year  1895,  reference  to  said  act  being  hereby  made  for  a 
more  particular  statement  thereof,  and, 

"  Whereas,  doubts  have  arisen  as  to  the  right  of  the  legis- 
lature to  create  such  indebtedness  and  whether  or  not  an  ac- 
tual casual  deficiency  of  the  revenue  was  existing  for  the 
years  1893  and  1894,  and  said  doubts  having  had  the  effect 
to  hinder  and  prevent  the  negotiations  of  said  bonds  under 
said  act, 

"Now,  therefore,  I,  Albert  W.  Mclntiro,  governor  of  the 
state  of  Colorado,  do  hereby  declare  that  the  questions  in- 
volved are  important  ones  and  the  occasion  solemn,  and  I 
hereby  require  the  opinion  of  the  honorable  supreme  court 
upon  the  following  questions,  based  upon  the  following  state- 
ment of  facts,  that  is  to  say : 

"  The  average  increase  in  the  assessed  valuation  of  the 
state  from  the  year  1877  to  the  year  1892  was  nearly 
$1  3,000,000.00  per  annum,  as  appears  by  the  report  of  the 
state  auditor  for  the  fiscal  year  ending  November  30tb,  1892 ; 
the  assessment  for  the  year  1892  was  $236,884,447.48 ;  the 
estimates  of  the  assessment  for  the  year  1893  and  1894, 
based  upon  the  average  increase  aforesaid,  as  made  by  the 
Hon.  J.  M.  Henderson,  state  auditor,  and  upon  which  appro- 
priations were  based  by  the  9th  general  assembly,  were  as 
follows : 

Assessment  for  1893,  estimated,         .         .    $245,000,000.00 

Assessment  for  1894,  estimated,     .         .  255,000,000.00 

Total, S500,000,000.00 


Digitized  by  GOO^k' 


1895.]  In  be  Casual  Deficiency.  405 

Tax  of  2H  mills  oa  the  doUar,      .        .        .    $1,183,333.36 

Leas  5  per  cent  uncollectible,  .        .        .  59,166.66 

Tax  collectible $1,124,166.70 

Fees  from  the  office  ol  sec'y  of  state  for  2  y  vs., 

estimated, $140,000.00 

Insurance  department,      ....  65,000.00 

Interest  on  deposits,  estimated,     .         .         ,  70,000.00 

Receipts  from  all  other  sources,  estimated,  15,000.00 

Total $290,000.00 

Total  estimated  income  of  revenue,          .  $1,414,166.70 

"That  considering  the  average  increase  in  the  assessed 
valuation  from  year  to  year  as  aforesaid,  the  said  estimates 
were  reasonable,  and  the  said  auditor  was  justified  in  making 
the  same,  .and  said  general  assembly  were  justified  in  adopt- 
ing the  same  as  the  proper  basis  for  making  appropriations. 

"That acting  upon  said  assessment,  the  said  9th  general 
assembly  made  appropriations  from  the  general  fund  to  the 
amount  of  $1,338,811.39,  leaving  an  estimated  surplus  of 
revenue  for  said  years  unappropriated  of  $75,854.31 ;  that 
the  actual  assessment  for  the  state  for  the  said  year  1893  was 
$238,922,417.05,  and  for  the  year  1894,  $208,905,227.15, 
making  a  total  for  the  two  years  of  $447,627,644.20,  being 
a  deficit  in  the  amount  of  the  assessment  as  estimated  by  the 
auditor  in  the  sum  of  $53,372,366.80,  and  making  a  total 
deficiency  of  the  revenue  of  the  state  for  the  said  fiscal  years 
of  1893  and  1894,  as  estimated  aforesaid,  of  $126,303.49. 

"  That  the  said  unexpected  and  unprecedented  decreases 
in  the  valuation  of  the  state  was  due  and  owing  to  the  un- 
foreseen and  unexpected  depression  in  business  throughout 
the  state  and  the  nation,  which  resulted  in  a  general  reduc- 
tion of  the  value  of  all  kinds  of  property,  and  the  said  defi- 
ciency of  the  revenue  was  the  result  of  said  casualty. 

**  That  the  office  of  the  secretary  of  state's  fees  during  the 
said  year  amounted  to  $96,861.89,  of  the  insurance  depart- 
ment to  $84,990.98,  interest  on  deposits  $55,686.84,  and  the 


Digitized  by  GOO^k' 


406 


In  be  Casual  Deficiency.  [Sept.  T., 


receipts  from  all  other  sources  amounted  to  $16,459.26,  mak- 
ing a  total  deficiency  of  $36,001.04  in  the  estimate  as  made 
by  the  auditor  aforesaid,  and  making  a  total  deficiency  in 
the  revenue  in  the  sum  of  $162,304.53,  and  that  the  said 
falling  off  of  the  revenues  from  said  sources  was  unexpected 
and  was  due  to  the  casualty  aforesaid ;  that  by  reason  of  said 
deficit  the  following  amounts  appropriated  by  the  said  9th 
general  assembly  for  the  following  purposes  could  not  be 
paid,  that  is  to  say : 


"  For  the  payment  of: 

Scalp  bounties, 

$7,078.00 

Penitentiary  female  department, 

198.95 

Penitentiary  maintenance, 

8,801.08 

Industrial  school  furnishing, 

424.15 

Industrial  school  library, 

95.39 

Industrial  school  heating,    . 

868.18 

Industrial  school  shops, 

1,076.76 

Industrial  school  construction,    . 

.      1,084.77 

Industrial  school  maintenance, 

10,662.79 

Fish  hatcheries,  Twin  lakes, 

200.63 

"            *'         Denver, 

187.14 

"             "         La  Plata,    . 

352.50 

Game  and  fish  warden  and  deputies,   . 

745.47 

Insane  asylum  buildings, 

756.00 

Board  of  horticulture, 

887.45 

Contingent  department, 

2.81 

32.58 

2,882.96 

Total, 

.    $47,956.59 

"  That  all  of  said  amounts  represent  actual  claims  against 
the  state  for  necessary  supplies  and  for  labor  and  services 
rendered  and  furnished  to  the  state,  and  certificates  of  in* 
debtedness  and  vouchers  and  bills  approved  by  the  proper 
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officers  of  the  state  are  now  outstanding  and  unpaid  for  each 
and  all  of  said  deficiencies. 

"  That  in  addition  to  the  foregoing  bills  represented  by 
approved  vouchers,  there  were  at  the  time  of  the  passage  of 
the  said  casual  deficiency  bond  act,  outstanding  and  unpaid, 
certificates  of  indebtedness  duly  issued  by  the  auditor  for 
services  rendered  and  expenses  incurred  by  the  several  offi- 
cers and  persons  hereinafter  mentioned,  as  follows.  That  is 
to  say : 

1893  May  18.    Henry    L.  Acker,   metalliferous 
mine  inspector, 

"    May  18.    Henry  L.  Acker,  mileage,  metal' 
liferous  mine  inspector, 

"    June    8.    Hemy  L.  Acker,  mileage,  metal 
lifeious  mine  inspector, 

"     June    8.    Henry  L.  Acker,  mileage,  metal- 
liferous mine  inspector, 

"    June    8.    Maurice  C.  Hayes,  asst.  metallifer- 
ous mine  inspector, 

"    June  12.    F.  H.  Hegwer,  state  boiler 

spector 287.50 

"    June  16.    A.  M.  Johnson,  stock  indemnity,  12.50 

"    June  16.    J.  M.  Downing,    "  "  130.00 

"     July    3.    M.  C.  Hayes,  asst.  metalliferous 

mine  inspector,        .         .         .  125.00 

"    July    5.    H.  L.  Acker,  metalliferous  mine 

inspector,       ....         291.67 

"    July   5.    M.  C.  Hayes,  mileage,  asst.  met- 
alliferous mine  inspector,        .  120.00 

"    July    6.    R.  N.  Mayfield,  state  board  med- 
ical examiners,        .         .         .  49.30 

"    July    6.    R.  N.  Mayfield,  state  board  med- 

-  ical- examiners,        .         .         .  49.30  - 

"    July    6.    R.  N.  Mayfield,  state  board  med- 
ical examiners,        .         .         .  49.80 
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208.33 
52.00 
438.00 
142.00 

170.80 

65.00 


1893  July    6.    F.   H.  Hegwer,   state   boiler  in- 
spector, .... 

"    July   6.    F.  H.  Hegwer,  state  boiler 
specter,  mileage, 

"    July    6.    J.  M.  Hall,  secy,  state  board  med- 
ical examiners, 

"    July   6.    J.  M.  Hall,  secy,  state  board  med- 
ical examiners, 

"    July    6.    B.  J.  Perry,  state  board   medical 
examiners, 

"    July   6.    R.  J.  Bailee,  stock  indemnity, 

"    July  27.    A.  M.  Bemn,  member  coal  mine 
examining  board,     . 

"    July  31.    James  Lewis,  member  coal  mine 
examining  board,    . 

M    July  SI.    Geo.  Smith,  member  coal  mine 
examining  board,    . 

"    July  27.    Alex  Pallock,  member  coal  mine 
examining  board,    . 

"    Aug.  2.    Geo.  Taylor,  stock  indemnity, 

"    Aug.  3.    A.  W.  Kellog,  member  coal  m: 
ex.  board, 

"    Aug.  3.    H.  L.  Acker,  metalliferous  mi 
inspector, 

"    Aug.  3.     H.  L.  Acker,  metalliferous  m: 
inspector,  mileage, 

"    Aug.  8.    J.   H.    Goldsworthy,   asst.    met. 
mine  inspector, 

"    Aug.  8.    M.  C.  Hayes,  asst.  metalliferous 
mine  inspector, 

"    Aug.  8.    J.  H.  Goldsworthy,  asst.  met.  mine 
inspector, 

Total,        .... 

whiob  said  certificates  of  indebtedness  are  still  outstanding 
and  unpaid,  with  no  provision  whatever  for  the  payment 
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thereof,  except  through  and  by  means  of  the  proceeds  of  the 
said  casualty  deficiency  bonds. 

"That  under  and  by  virtue  of  a  law  then  in  force  (Mills' 
Statutes,  sec  4800)  it  became  the  duty  of  the  state  veteri- 
nary surgeon  whenever  he  found  stock  affected  with  certain 
oontageouB  diseases,  to  kill  said  stock  and  make  an  allowance 
to  the  owner  thereof  for  the  value  of  the  same ;  that  under 
and  by  virtue  of  said  act,  during  the  years  1893  and  1894, 
said  state  veterinary  surgeon  issued  vouchers  therefor  in  the 
sum  of  $410.00,  which  vouchers  were  outstanding  and  unpaid 
at  the  time  of  the  passage  of  the  said  casual  deficiency  bond 
act  and  are  still  unpaid. 

"  That  during  the  years  1893  and  1894  Henry  L.  Acker 
was  the  duly  appointed  and  acting  inspector  of  metalliferous 
mines  of  the  state  of  Colorado,  and  J.  H.  Goldsworthy  and 
Maurice  C.  Hayes  were  deputy  inspectors  of  metalliferous 
mines,  and  each  performed  services  for  the  state  as  such  offi- 
cers, their  aggregate  salaries  and  expenses  amounting  to 
$9,708.34,  no  part  of  which  was  paid,  no  appropriation  having 
been  made  therefor  by  the  said  9th  general  assembly,  and 
approved  vouchers  were  issued  therefor  and  are  now  out- 
standing against  the  state  to  the  amount  of  45,601.21. 

"  That  the  10th  general  assembly  passed  a  law  appropria- 
ting the  snm  of  99,708.34  to  pay  for  said  services ;  that  the 
said  sum  of  15,501.21  was  to  be  paid  out  of  the  fund  arising 
from  the  sale  of  the  said  casual  deficiency  bonds,  and  the 
balance  thereof,  being  for  services  performed  during  the  fiscal 
year  1895,  to  be  paid  out  of  the  general  revenue  of  said  year. 

"  That  the  said  9th  general  assembly  made  an  appropria- 
tion tn  the  general  appropriation  bill  as  follows : 

'"For  rent  of  the  executive  and  judicial  departments,  in- 
cluding heat  and  water,  and  to  pay  the  deficiency  for  rent  of 
these  departments  of  state  and  for  the  years  1893  and  1894 
the  sum  of  $22,330.00.' 

"  That  at  the  time  said  appropriation  was  made  it  was 
supposed  that  the  state  capital  building  would  be  ready  for 
occupancy  within  about  one  year  from  the  time  of  said  ap- 
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propriation  and  that  it  would  be  necessary  to  pay  rent  for 
the  executive  and  judicial  departments  for  that  length  of  time 
only,  and  said  appropriation  was  made  to  cover  the  rental  of 
rooms  for  said  departments  for  that  period  of  time  only ;  that 
the  board  of  capitol  managers  were  unable  to  complete  said 
capitol  building  at  the  time  appropriated  and  failed  so  to  do, 
and  for  that  reason  and  because  of  said  failure  it  became  and 
was  necessary  to  rent  rooms  for  the  use  of  said  departments 
until  on  or  about  the  1st  day  of  December,  A.  D.  1894,  and 
the  said  sum  so  appropriated  was  not  sufficient  to  pay  the 
said  necessary  rentals  and  an  indebtedness  was  incurred  in 
the  sum  of  $19,906.03  on  account  of  the  rent  of  the  rooms 
for  the  use  of  the  said  departments,  for  which  vouchers  duly 
approved  by  the  secretary  of  state  were  outstanding  against 
the  state  at  the  time  of  the  passage  of  the  said  casual  defi- 
ciency bond  act,  and  the  same  are  still  outstanding  and  un- 
paid. 

"  That  the  9th  general  assembly  made  another  appropria- 
tion in  the  general  appropriation  bill  as  follows : 

"  ■  For  the  printing  required  by  the  9th  general  assembly 
for  the  years  1898  and  1894,  and  the  deficiency  for  the  years 
1891  and  1892,  except  any  amount  that  may  be  due  the  firm 
of  Collier  and  Cleaveland,  for  which  no  appropriation  is  made 
herein  :  viz. — house  and  senate  bills,  calendars,  letter  heads, 
envelopes,  materials,  committee  reports,  roll  calls,  blanks  for 
reports,  rules,  contested  election  briefs,  bill  covers,  engross- 
ing blanks,  the  session  laws  of  the  9th  general  assembly  in 
English  and  Spanish,  reports  of  state  officers,  departments 
and  state  institutions,  message  and  inaugural  of  the  governor, 
publishing  the  amendments  of  the  constitution,  the  house  and 
senate  journals  for  1893,  the  printing  of  acts  or  parts  of  acts, 
and  any  printing  required  by  law  or  ordered  by  either  branch 
of  the  general  assembly,  the  sum  of  933,000.' 

"  That  the  total  expenditure  for  the  necessary  printing  of 
the  said  general  assembly,  other  than  the  publication  of  the 
constitutional  amendments  in  accordance  with  the  act  of  the 
said  general  assembly  was,  to  wit,  $25,687.60,  and  vouchers 


grazed  by  Google 


1895.]  In  be  Casual  Deficiency.  411 

for  the  same  duly  approved  by  the  secretary  of  state  were 
outstanding  at  the  time  of  the  passage  of  the  said  casual 
deficiency  bond  act,  and  unpaid  against  the  state,  and  the 
same  are  still  outstanding  and  unpaid. 

"  That  the  said  9th  general  assembly  made  another  appro- 
priation in  the  general  appropriation  bill  as  follows : 

"  *  For  the  incidental  expenses  of  the  executive  and  judicial 
departments  for  the  years  of  1893  and  1894  and  for  the  defi- 
ciencies of  the  years  1891  and  1892,  viz. — janitor  hire,  gas, 
brooms,  dusters,  soap,  matches,  washing  towels,  ice,  carpets, 
mattings,  shades,  gas  fixtures,  plumbing,  calcimining,  repair- 
ing, carpenter's  work,  refitting  labor,  drayage,  expressage, 
messengers,  furniture  for  all  state  officers,  postage  for  all 
departments,  post  office  box  rent,  rent  of  telephones,  seals 
and  rubber  stamps,  city  and  state  directories,  maps,  instru- 
ments for  the  state  engineer,  insurance  on  furniture  and 
libraries,  stationery  for  all  departments,  and  any  other  arti- 
cles that  will  facilitate  the  business  of  any  department,  for 
the  year  1893  and  1894  and  for  the  deficiencies  of  the  years 
1891  and  1892,  the  Bum  of  J27.000.00-' 

"That  the  ordinary  incidental  expenses  of  the  said  de- 
partments for  the  said  two  years  amounted  to  the  sum  of 
$26,997.69 ;  that  by  reason  of  the  fact  that  the  executive  and 
judicial  departments  of  the  government  were  required  to 
move  from  the  quarters  where  they  were  situated  at  the 
time  of  the  passage  of  said  appropriation  to  a  building  known 
as  the  Equitable  building  and  again  were  required  to  move 
from  the  said  Equitable  building  to  the  state  capitol  build- 
ing, and  by  reason  of  other  unforeseen  and  unexpected  con- 
tingencies arising  during  the  said  two  years  it  became 
necessary  to  expend  in  addition  to  the  amount  so  appropri- 
ated the  sum  of  94,847.96,  and  that  at  the  time  of  the  passage 
of  the  said  casual  deficiency  bond  act  vouchers  representing 
said  sum,  duly  approved  by  the  secretary  of  state,  were 
outstanding,  and  unpaid,  against  the  state,  and  the  same  are 
still  outstanding  and  unpaid;  that  by  reason  of  the  fact  that 
the  entire  revenue  had  been  expended  before  the  removal 
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from  said  Equitable  building  to  the  said  capitol  building  it 
would  have  been  impossible  for  the  state  government  to  make 
such  move  without  incurring  said  additional  expense. 

"  That  the  said  9th  general  assembly  appropriated  the  sum 
of  9170,000.00  for  the  maintenance  of  the  state  penitentiary 
for  the  years  1893  and  1894 ;  that  owing  to  an  unforeseen  in- 
crease in  the  number  of  convicts  committed  to  said  institu- 
tion by  the  courts,  and  other  unforeseen  casualties,  the  coat 
of  maintaining  said  institution  for  the  said  fiscal  years  was 
$8,697.89  in  excess  of  the  said  appropriation,  for  which 
amount,  in  addition  to  the  said  18,801.08  hereinbefore  men- 
tioned, supplies,  goods  and  materials  were  actually  and  in 
good  faith  furnished  to  the  state  and  services  were  actually 
and  in  good  faith  rendered  to  the  state  and  for  which 
vouchers  duly  approved  by  the  proper  officers  of  the  state 
were  at  the  time  of  the  passage  of  the  said  casual  deficiency 
bond  act  and  still  are  outstanding  and  unpaid. 

"  That  the  said  9th  general  assembly  made  an  appropria- 
tion for  the  support  of  the  Soldiers*  and  Sailors'  Home  for 
the  fiscal  years  of  1898  and  1894  in  the  aum  of  t40,000.00 ; 
that  owing  to  an  unexpected  and  unforeseen  increase  in  the 
number  of  beneficiaries  of  said  institution  the  cost  of  main- 
tenance thereof  for  the  two  fiscal  years  was  $5,352.45  in  ex- 
cess of  said  appropriation,  for  which  amount  supplies,  goods 
and  materials  were  actually  and  in  good  faith  furnished  to 
the  state  and  services  were  in  good  faith  performed  for  the 
state  and  for  which  vouchers,  duly  approved  by  the  proper 
officers,  at  the  time  of  the  passage  of  the  casual  deficiency 
bond  act  were,  and  are  still  are,  outstanding  and  unpaid, 
because  of  the  said  casual  deficiency  of  the  revenue  of  the 
years  1893  and  1894.  That  the  total  amount  of  said  out- 
standing indebtedness,  unprovided  for  from  any  other  source 
than  tbe  proceeds  of  the  said  casual  deficiency  bonds  as  here- 
inbefore set  forth,  together  with  other  claims  of  a  similar 
character,  not  herein  set  forth,  amounts  to  $181,000.00  in 
round  numbers,  so  far  as  known  at  the  present  time,  of  which 
claims  those  amounting  to  the  sum  of  fully  $100,000.00  are 
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undoubtedly  just  and  the  same  are  unpaid  by  reason  of  the 
deficiency  of  the  revenue  aforesaid  and  for  no  other  reason. 

"QUESTION: 
"  Upon  the  facts  as  hereinbefore  stated,  was  there,  at  the 
time  of  the  passage  of  the  act  referred  to,  a  casual  deficiency 
of  the  revenue  existing  which  authorized  the  general  as- 
sembly, under  the  provisions  of  section  8  of  article  11  of  the 
constitution,  to  contract  an  indebtedness  by  the  issuing  of 
bonds  for  the  purpose  of  paying  said  outstanding  indebted- 
ness, as  provided  in  said  act? 

"  Respectfully  submitted, 

"  Albebt  W.  McTntike, 

"Governor." 

The  questions  propounded  by  the  foregoing  communica- 
tion were  discussed  by  Bykon  L.  Cabb,  Attorney  General, 
Mr.  William  B.  Fblkek  and  Mr.  Daniel  E.  Pabks, 
amid  curies. 

Per  Curiam.  We  are  advised  that  it  is  important  to  the 
credit  of  the  state,  if  this  court  affirmatively  answer  the  fore- 
going interrogatory,  that  $50,000  of  the  bonds  provided  for 
in  the  act  in  question  be  issued  and  sold  within  the  present 
fiscal  year.  As  there  are  left  but  seven  days  of  this  period 
for  the  carrying  out  of  such  object,  it  is  necessary  that  the 
answer  to  such  interrogatory  be  promptly  given. 

With  this  necessity  before  us,  we  have  devoted  the  short 
time  since  the  argument  upon  the  hearing  to  a  careful  con- 
sideration of  the  legal  proposition  involved,  and  now  content 
ourselves  with  stating  merely  the  conclusions  reached,  rather 
than  the  reasons  for  such  determination. 

It  is  asserted  by  counsel  who  argued  against  the  existence 
of  a  casual  deficiency  upon  the  facts  stated  that  this  court,  in 
in  re  Appropriation*,  IS  Colo.  316,  has  virtually  decided 
against  the  contention  of  the  attorney  general,  who  argues 
that  the  contingency  existed  which  empowered  the  legislature 
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under  the  constitution  to  issue  these  bonds.  Without  in  the 
least  limiting  the  scope  and  effect  of  the  doctrine  announced 
by  this  court  in  the  case  referred  to, — which  we  would 
unhesitatingly  affirm  did  we  conceive  that  the  same  or 
similar  questions  wore  again  before  us, — we  say  that  upon 
the  facts  as  stated  in  the  foregoing  communication  there  was, 
at  the  time  of  the  passage  of  the  act  in  question,  a  casual 
deficiency  of  the  revenue,  the  happening  of  which  conferred 
upon  the  general  assembly  the  authority  to  contract  a  loan 
by  issuing  bonds  to  pay  the  valid  indebtedness  of  the  state 
unpaid  by  reason  of  such  deficiency. 

As  bearing  more  or  less  directly  upon  this  question,  see 
Homy,  Governor,  et  al.  v.  Foster,  118  Ind.  502 ;  Lusher  v. 
Scites  et  al.,  4  W.  Va.  11 ;  Can  Tp.  v.  Dillon,  16  Ohio  St. 
38  ;  State  v.  Noyes,  47  Me.  189 ;  Cooley's  Const.  Lim.  (6th 
ed.),  153  et  teq. 

The  reference  to  these  authorities  is  not  intended  to  com- 
mit this  court  to  the  doctrine  that  in  every  case  are  the 
courts  bound  by  the  facts  as  ascertained  by  the  legislature ; 
but  it  is  apparent  that  the  legislative  declaration  that  the 
contingency  had  arisen  which  justified  the  enactment  of  the 
law  in  question  was  sustained  by  the  facts  before  it. 


Hall  v.  Johnson. 


1.  Deed  ov  Tbubt — Chattel  Mortgage. 

An  instrument  in  form  a  deed  of  trust,  embracing  both  real  estate  and 
personal  property,  in  so  far  as  it  relates  to  the  personal  property 
constitutes  a  chattel  mortgage. 

2.  Chattel  Hobtgages — Pqwtch  to  Sell  Vitiates. 

The  reservation  of  authority  to  the  mortgagor  to  sell  a  portion  of  the 
property  included  In  a  chattel  mortgage,  with  power  to  devote  the 
proceeds  of  such  sale  to  his  own  use,  renders  the  instrument  roid  as 
to  creditors  of  the  mortgagor,  notwithstanding  possession  of  the 
chattels  may  have  been  taken  by  the  mortgagee  before  a  levy  thereon 
in  behalf  of  such  creditors. 
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8.  replevin—  burdkn  of  proof. 

When  the  plaintiff  in  replevin  sets  out  in  bis  complaint  hie  title,  the 
facts  upon  which  his  right  of  possession  depends,  and  the  defendant 
denies  the  same  and  attacks  the  validity  of  that  title,  proof  of  pos- 
session alone  is  not  sufficient  to  warrant  a  recovery.  The  burden 
of  proof  is  upon  the  plaintiff  to  establish  his  title. 

Appeal  from  the  District  Court  of  Park  Gov/nty. 

This  is  an  action  for  the  recovery  of  the  possession  of 
specific  personal  property.  The  complaint  bases  the  plain- 
tiffs right  of  possession  upon  the  existence  of  certain  facts, 
which  are  with  particularity  set  out  in  the  complaint,  and 
which  are  claimed  to  constitute  ownership  in  the  plaintiff. 

The  first  defense  of  the  answer  is  a  general  denial,  and  the 
second  defense  is  a  justification  under  an  attachment  writ. 
The  case  was  tried  to  the  court  without  a  jury,  partly  upon 
an  agreed  statement  of  facts,  and  partly  upon  evidence  intro- 
duced by  both  parties,  from  which  and  the  pleadings  it  ap- 
pears that  The  South  Park  Land  and  Cattle  Company,  a 
corporation,  for  the  purpose  of  carrying  on  its  operations, 
executed  and  negotiated  a  certain  number  of  its  bonds,  pay- 
able in  ten  years,  with  interest  payable  semiannually,  to  secure 
which  it  executed  its  certain  instrument  of  writing,  called  a 
"trust  deed,"  to  one  Harding,  as  trustee,  embracing  both  real 
and  personal  property,  which  instrument  was  recorded  in  the 
county  where  the  principal  office  of  the  company  was  kept. 

George  Westlake  became  the  bona  fide  holder  and  owner 
of  thirteen  of  these  bonds.  The  company  defaulted  in  the 
payment  of  interest  thereon,  and  in  accordance  with  the  pro- 
visions of  the  trust  deed  giving  authority  therefor,  the  trustee, 
upon  the  application  of  Westlake,  proceeded  to  take  posses- 
sion of  the  personal  property  covered  by  the  mortgage,  and 
to  advertise  and  sell  the  same  in  accordance  with  the  provi- 
sions of  the  trust  deed. 

While  the  trustee  was  in  such  possession,  taken  under 
the  trust  deed  and  before  the  foreclosure  sale,  one  Gumaer 
brought  his  action  against  the  Cattle  Company  upon  ait  in- 
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debtedness  alleged  to  be  due  from  it  to  him,  and  sued  out  a 
writ  of  attachment  in  aid  thereof,  which  writ  the  sheriff,  Hall 
(who  is  the  appellant  here),  levied  upon  the  said  personal 
property  and  took  the  same  into  his  possession.  The  trustee 
thereupon  brought  this  action  of  replevin  against  the  sheriff, 
and  duiing  the  pendency  of  this  action  and  before  final  judg- 
ment, the  trustee  sold  the  property  under  the  forclosure  of 
the  trust  deed  to  William  E.  Johnson,  who  thereupon  was 
substituted  as  the  plaintiff  in  this  action  in  place  of  Harding, 
trustee. 

The  provisions  of  the  trust  deed  with  reference  to  the  per- 
sonal property  are  as  follows  : 

"  And  also  the  entire  herd  of  stock  cattle  and  horses  belong- 
ing to  the  said  party  of  the  first  part  and  consisting  of  about 
seven  thousand  (7,000)  head,  branded  with  the  I  M  on  the 
left  hip  or  side,  now  ranging  in  said  Park,  Chaffee  and  Fre- 
mont counties,  Colorado ;  the  said  party  of  the  first  part,  how- 
ever, reserving  the  right  to  sell  or  dispose  of  from  said  herd 
from  time  to  time  all  beef  and  unproductive  cattle  and  horses, 
but  in  no  event  to  decrease  the  herd  by  any  such  sale  or  dis- 
posal to  a  less  number  than  seven  thousand. 

"  Provided,  always,  that  until  default  shall  be  made  in  the 
payment  of  the  principal  or  interest  aforesaid,  the  party  of 
the  first  part  may  remain  in  the  possession  of  said  premises 
and  property  and  the  proceeds  thereof." 

Section  169  of  the  chattel  mortgage  act  of  1888,  General 
Statutes  of  Colorado,  p.  160,  is  as  follows : 

"  The  provisions  of  this  act  shall  be  deemed  to  extend  to 
all  such  bills  of  sale,  deeds  of  trust,  and  other  conveyances  of 
personal  property,  as  shall  have  the  effect  of  a  mortgage  or 
lien  upon  such  property." 

The  trial  court  found  that  the  deed  of  trust  was  fair  on  its 
face,  and  executed  and  recorded  according  to  law ;  that  the 
trustee,  Harding,  took  possession  of  the  personal  property  in 
dispute  under  the  provisions  of  the  trust  deed,  and  the  deliv- 
ery thereof  was  a  sufficient- compliance  with  the  chattel  mort- 
gage act  and  the  statute  of  frauds  relating  to  delivery  and 
continuous  possession. 
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Although  the  court  found  that  the  issue  of  the  bonafide» 
of  the  claim  of  Guinaer  was  raided  by  the  pleadings  and  the 
evidence,  yet  it  declined  to  pass  upon  this  issue  for  the  rea- 
son that  its  conclusion  of  law  that  the  chattel  mortgage  was 
valid,  aud  its  finding  of  fact  that  the  plaintiffs  possession 
thereunder  was  prior  to  that  of  defendant,  entitled  the  plain- 
tiff to  possession  of  the  property  irrespective  of  the  merits  of 
Gumaer'a  attachment. 

The  court,  therefore,  adjudged  that  the  plaintiff  was  en- 
titled to  the  possession  of  the  property  as  against  the  defend- 
ant, and  it  is  this  judgment  from  which  the  defendant  below 
has  appealed. 

Mr.  Charles  A.  Wilkin,  for  appellant. 

Mr.  Thomas  Macon  and  Messrs.  Patterson,  Richard- 
son &  Hawkins,  for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

We  are  of  the  opinion  that  the  trust  deed  to  Harding,  in  so 
far  as  it  relates  to  the  personal  property  embraced  therein, 
constitutes  a  chattel  mortgage.  We  are  also  of  opinion  that 
the  authority  therein  reserved  to  the  mortgagor  to  sell  and 
dispose  of  a  portion  of  the  property  included  in  the  mortgage, 
with  the  power  to  devote  the  proceeds  of  such  sale  to  its 
own  use,  renders  the  instrument  inconsistent  with  its  being 
a  security,  and  that  therefore  in  law  it  is  void  and  fraudulent 
as  to  creditors  of  the  mortgagor,  and  that  the  requirement 
that  the  mortgagor  shall  keep  the  number  of  the  herd  of 
cattle  and  horses  at  not  less  than  seven  thousand  does  not 
affect  this  result.     Gallagher  v.  RotenjUld,  47  Minn.  507. 

The  court  of  appeals,  in  the  late  case  of  Roberts  v.  Johnson, 

5  Colo.  App.  406,  a  case  involving  the  construction  of  the 

same  trust  deed,  held  this  instrument,  as  to  the   personal 

property  covered  by  it,  a  chattel  mortgage,  aud  void  as  to 

Vol.  xxi — 27 
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creditors.  Without  repeating  the  argument,  we  content  our- 
selves by  citing  this  case  with  our  approval  of  its  reasoning 
and  conclusion,  based,  as  it  is,  upon  repeated  decisions  of  this 
court  referred  to  in  the  opinion. 

Such  an  instrument  as  this,  however,  may  be  good  as  be- 
tween the  parties,  but  void  as  to  the  creditors  of  the  mort- 
gagor. It  is  upon  this  theory  that  the  plaintiff  insists  that  as 
the  court  below  found  that  he  had  taken  possession  before 
the  levy  of  the  writ  of  attachment,  this  possession  was  suffi- 
cient to  warrant  a  recovery,  at  least  until  a  superior  title 
was  established  by  the  defendant. 

The  trial  court,  as  we  have  said,  made  no  finding  of  fact 
upon  the  validity  of  the  indebtedness  upon  which  the  Gu- 
maer  suit  was  founded.  Shall  we  examine  the  evidence  for 
the  purpose  of  determining  this  disputed  question,  or  is 
plaintiff  in  a  position  to  demand  that  we  shall  make  this  in- 
vestigation ?  Proof  of  naked  possession  in  some  cases  is  all 
that  a  plaintiff  in  replevin  need  show.  The  possession  being 
presumed  to  be  rightful  and  some  evidence  of  ownership, 
general  or  special,  upon  the  proof  thereof  the  plaintiff  may 
rest,  and  call  upon  the  defendant  to  show  a  better  title.  But 
where,  as  in  the  case  at  bar,  the  plaintiff  sets  out  in  full  in 
the  complaint  his  title, — the  facts  upon  which  his  right  of 
possession  depends, — and  the  defendant  denies  the  same  and 
directly  attacks  the  validity  of  his  title,  the  rule  is  that  the 
plaintiff  must  recover  upon  the  strength  of  his  own,  and  not 
upon  the  weakness  of  his  adversary's,  title.  Proof  of  posses- 
sion in  such  a  case  is  made  only  as  a  circumstance  tending 
to  show  title,  and  the  question  of  title,  and  not  mere  posses- 
sion, must  govern,  and  the  burden  of  proof  is  upon  the  plain- 
tiff.  Wells  on  Replevin,  sec.  Ill ;  Cobbey  on  Replevin, 
sec.  99,  and  cases  cited. 

Applying  this  rule  to  the  facts  of  this  case,  the  rights  of 
the  plaintiff  to  the  possession  of  this  property  must  depend 
upon  the  validity  of  this  chattel  mortgage.  If  it  is  void, 
his  possession  thereunder  gives  him  no  right  to  recover  as 
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against  the  defendant  whose  possession  is  by  virtue  of  a  writ 
of  attachment  regular  on  its  face.  Thin  mortgage  being  void, 
as  we  have  seen,  it  follows  that  the  court  below  should  have 
found  for  the  defendant.  The  judgment  of  the  court  is 
therefore  reversed,  and  the  cause  remanded. 

Reverted. 


Shapleigji  arc  al.  v.  Hull. 
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1.  Pleading. 
While  the  complaint  in  an  action  to  remove  cloud  from  title  alleged  ■ 

that  the  deed  attacked  was  acknowledged,  it  contained  no  allegation  ,Jf,  f^l 

that  the  plaintiff  did  Dot  acknowledge  it.  Nevertheless,  it  did  allege  i  ~ 
that  the  deed  was  "  fraudulent,  forged,  and  without  plaintiffs  con- 
sent, and  in  fraud  of  plaintiffs  rights,"  and  "  that  said  warranty 
deed,  purporting  to  have  been  executed  and  delivered  by  plaintiff 
to  said  Lelmbach,  on  "  •  •,  is  false  and  fictitious,  and  was  never  ex- 
ecuted by  the  plaintiff;  that  plaintiff  has  not  sold  or  conveyed  any 
of  his  interest  la  said  property."  Held,  a  sufficient  statement  not 
only  that  the  deed  was  a  forgery,  but  that  the  entire  instrument 
was  false  and  fraudulent 

2.  Practice  in  Equity  Casks — Two  Witnesses. 

The  rule  In  equity  practice,  that  where  an  answer  under  oath  is  re- 
sponsive to  the  bill,  the  plaintiff,  to  prevail,  must  overcome  it  by 
the  evidence  of  two  witnesses,  or  of  one  witness  and  strong  cor- 
roborating circumstances,  has  been  abrogated  by  the  code. 

S.  Evidence — Acknowledge* ent — Impeachment. 

The  testimony  of  a  notary  public  who  has  given  a  certificate  of  ac- 
knowledgment to  a  deed  is  uot  admissible  to  impeach  It, 

4.  Mechanic's  Likn. 

Generally,  a  mechanic's  lien  attaches  only  to  interest  in  the  realty  of 
the  one  who  causes  the  improvement  to  be  made.  It  may,  how- 
ever, in  some  cases,  be  limited  in  its  operation  to  the  structure 
itself.  Yet,  when  a  vendee,  owning  an  equitable  title,  contracts 
for  the  erection  of  a  building  upon  the  express  authority  or  require- 
ment of  his  vendor,  the  lieu  attaches  to  the  Interest  of  both  vendor 
and  vendee  in  the  premises. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Action  to  remove  cloud  from  title,  commenced  by  ap* 
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pellee,  George  T.  Hull,  who  alleges  that  on  November  10, 
1890,  he  was  owner  and  in  possession  of  lots  "  B  "  and  "C," 
in  resubdivision  to  lots  1,  2  and  8,  in  block  2,  Highland 
Park ;  that  at  the  date  mentioned  the  plaintiff  entered  into 
the  following  agreement  with  one  C.  William  Leimbach : 

"This  agreement,  made  Nov.  10th,  1890,  between  George 
T.  Hull  and  C.  Wm.  Leimbach,  witnesseth,  that  said  George 
T.  Hull  agrees  to  sell  and  that  said  C.  W.  Leimbach  agrees 
to  buy  lots  B  and  C  in  sub-lots  1,  2  and  8,  in  block  2, 
Highland  Park,  for  the  sum  of  twenty-five  hundred  ($2,500) 
dollars,  sixty  days  after  the  date  of  this  agreement,  together 
with  interest  at  eight  per  cent  per  annum. 

"  Said  C.  W.  Leimbach  agrees  to  erect  upon  said  lots  two 
houses,  to  cost  not  less  than  $3,500  each.  Work  on  said 
houses  is  to  be  commenced  at  once.  Geo.  T.  Hull  agrees 
upon  payment  of  $2,500,  together  with  interest  as  aforesaid, 
to  deliver  a  good  and  sufficient  title  for  said  lots  to  C.  W. 
Leimbach." 

Afterwards  Leimbach  began  the  construction  of  two  houses 
on  the  property  in  accordance  with  the  written  contract,  and 
made  certain  contracts  for  the  performance  of  labor  and  fur- 
nishing of  material  with  others,  including  the  defendants. 
Plaintiff  alleges  that  he  has  no  knowledge  as  to  the  amount 
of  such  contracts,  or  the  amounts  due  thereon,  and  avers 
that  he  assumed  no  responsibility  therefor. 

He  also  avers  that  on  December  18, 1890,  an  alleged  war- 
ranty deed,  dated  December  1,  1890,  and  purporting  to  have 
been  acknowledged  December  2, 1890,  was  recorded  in  the 
county  clerk  and  recorder's  office  of  Arapahoe  county. 
Plaintiff  alleges  that  he  is  named  as  the  grantor  in  said  deed, 
and  that  it  purports  to  convey  his  title  to  Leimbach,  and 
avers  that  this  deed  is  fraudulent,  forged  and  made  without 
plaintiff's  consent,  and  in  fraud  of  his  rights. 

It  is  further  alleged  that  subsequently  Leimbach  executed 
and  delivered  to  George  A.  Shapleigh,  one  of  the  defendants, 
a  trust  deed  on  the  premises  to  secure  the  payment  of  a  cer- 
tain note  for  $5,000  to  one  Sawyer,  with  interest  at  eight  per 


Digitized  by  GOO^k' 


1895.]  Shapleioh  v.  Hull.  421 

cent  per  annum,  payable  five  years  after  date,  and  attached 
thereto  certain  coupon  interest  notes;  that  this  deed  was 
acknowledged  on  the  13th  day  of  December,  1890,  and  duly 
recorded. 

Plaintiff  avers  that  Leimbach  had  no  title  to  the  property, 
or  authority  to  execute  the  deed ;  that  the  same  was  executed 
without  the  knowledge  or  consent  of  the  plaintiff,  and  in 
fraud  of  plaintiff's  rights;  that  no  consideration  was  paid 
therefor,  and  that  the  deed  did  not  refer  to  the  trust  deed 
before  mentioned ;  that  the  defendants  and  others  have  placed 
mechanics'  liens  upon  said  property,  and  are  seeking  to  hold 
the  plaintiff  responsible  for  various  sums  which  they  claim 
are  due  from  Leimbach ;  that  defendant,  Leimbach,  has  failed 
to  pay  the  sum  of  $2,500  due  plaintiff  on  January  10, 1891, 
for  the  property,  as  provided  in  the  contract  between  the 
plaintiff  and  Leimbach ;  and  avers  that  plaintiff  is  the  owner 
and  entitled  to  the  possession  of  the  premises,  free  and  un- 
hindered'by  the  defendants  or  any  of  them. 

It  is  also  averred  that  the  warranty  deed  executed  by 
Leimbach  on  December  2,  1890,  is  false  and  fictitious,  and 
was  never  executed  by  the  plaintiff;  that  plaintiff  has  not 
sold  or  conveyed  any  interest  in  said  property,  except  as  in 
the  contract  hereinbefore  set  out,  which  said  contract  has  by 
its  terms  expired,  and  is  of  no  effect ;  that  plaintiff  is  now  in 
the  full  possession  of  the  premises  in  controversy,  and  is  en- 
titled to  continue  in  such  possession  without  let  or  hindrance 
from  the  defendant. 

It  is  also  averred  that  the  pretended  title  hereinbefore  set 
forth  and  the  so-called  liens  constitute  a  cloud  upon  the  title 
of  plaintiff  to  said  premises,  and  should  be  set  aside  and  de- 
clared void.  Plaintiff  asks  that  the  cloud  created  by  said 
conveyance  and  mechanics'  liens  be  set  aside,  and  for  general 
relief. 

To  this  complaint  the  defendants  filed  separate  answers 
under  oath.  These  answers  set  forth  in  full  the  facts  upon 
which  they  rely  to  establish  their  respective  liens.  An  answer 
was  also  filed  by  Martha  J.  Sawyer,  denying  all  allegations 
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of  the  complaint,  and  asking  that  she  be  decreed  a  lien  on 
the  premises  for  the  amount  advanced  by  her  upon  the  trust 
deed  executed  by  Leimbach. 

Upon  these  issues  the  case  was  tried  to  the  court  without 
a  jury.  The  trial  resulted  in  certain  findings  of  fact  in  favor 
of  the  plaintiff  to  the  effect  that  the  deed  purjwrtiug  to  have 
been  executed  by  the  plaintiff  to  the  defendant,  Leimbach, 
was  never  executed  by  plaintiff,  but  that  the  same  is  false 
and  forged. 

The  court  further  found  that  certain  defendants  were 
entitled  to  liens  upon  the  building  erected  upon  the  property 
in  controversy,  and  also  that  the  defendant,  Martha  J.  Sawyer, 
the  beneficiary  in  the  trust  deed  made  by  Leimbach,  is  entitled 
to  recover  thereon  the  sum  of  $2,730,  subject  to  the  prior 
liens  of  the  mechanic's  and  material  men. 

Upon  these  facts  the  court  entered  a  decree  that  all  build- 
ings erected  upon  the  lota  in  con  trove  ray  should  be  sold  at 
sheriffs  sale,  as  upon  execution  after  proper  advertisement, 
the  purchasers  to  have  thirty  days  to  remove  the  buildings, 
and  the  proceeds  to  be  divided  among  the  defendants  in  order 
of  the  priority  of  their  liens. 

It  was  further  decreed  that  the  deed  bearing  date  Decem- 
ber 13,  1890,  purporting  to  have  been  made  by  plaintiff  to 
the  defendant  Leimbach,  is  null  and  void,  and  of  no  effect. 
It  was  further  ordered  that  Leimbach  pay  within  thirty  days 
to  said  Hull  #2,500  with  interest;  and  that  upon  the  failure 
to  make  such  payment  within  ninety  days,  he  should  be 
forever  barred  from  claiming  any  interest  in  the  real  estate  ; 
and  further,  that  any  or  all  the  defendants,  whose  liens  had 
been  established  on  said  property,  might  pay  the  above  men- 
tioned amount  to  the  plaintiff  in  the  mauner  and  within  the 
time  provided,  and  that  upon  such  payment  they  should  be 
subrogated  to  the  plaintiff's  rights  to  the  property. 

It  was  also  ordered  that  in  case  the  property  should  be  insuf- 
ficient to  pay  the  amounts  of  the  liens  thereon,  the  respective 
parties  may  have  judgment  and  execution  against  the  defend- 
ant, Leimbach,  for  the  amount  of  the  deficiency. 
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From  this  decree  no  appeal  was  taken  by  Leimbach,  but 
each  of  the  lien  claimants  filed  and  perfected  an  appeal  to 
this  court. 

Mr.  John  P.  Heisler,  Mr.  J.  Warner  Mills  and  Mr. 
Charles  H.  Burton,  for  appellants. 

Mr.  John  Hipp,  for  appellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court 

It  was  claimed  in  the  district , court  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  insufficiency  of  the  complaint  in  this  respect  was 
raised  first  by  demurrer,  and  afterwards  by  objection  to  the 
introduction  of  evidence;  and  the  objection  is  now  renewed 
in  this  court.  It  will  be  noticed  that  the  complaint  alleges 
that  a  deed  from  Hull  to  Leimbach  was  acknowledged,  but 
the  complaint  does  not  allege  that  the  appellee,  Hull,  did 
not  acknowledge  such  deed.  The  argument  of  counsel  upon 
this  pleading  is,  that  Hull  having  alleged  the  acknowledg- 
ment of  the  deed  should  be  required,  in  order  to  make  out 
a  case  against  the  defendants,  to  attack  the  acknowledg- 
ment as  well  as  the  deed  by  proper  and  sufficient  allegations 
of  fraud. 

The  complaint,  however,  does  allege  that  the  deed  was 
"  fraudulent,  forged,  and  without  plaintiff's  consent,  and  in 
fraud  of  plaintiff's  rights."  And  again,  "  that  said  warranty 
deed,  purporting  to  have  been  executed  and  delivered  by 
plaintiff  to  said  Leimbach  on  December  2,  1889,  is  false  and 
fictitious,  and  was  never  executed  by  the  plaintiff ;  that 
plaintiff  has  not  sold  or  conveyed  any  of  his  interest  in  said 
property,  except  in  the  contract  hereinbefore  referred  to." 
Those  allegations  must  be  taken  as  a  sufficient  statement, 
not  only  that  the  deed  was  a  forgery,  but  that  the  entire 
instrument  is  false  and  fraudulent,  and  that  plaintiff  has 
never  conveyed  any  interest  in  the  property  by  this  or  any 
other  deed. 
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The  proof  of  forgery  in  this  case  is  strong  and  convincing. 
Plaintiff  not  only  swears  that  he  never  executed  or  acknowl- 
edged any  deed  to  the  premises  in  controversy,  but  also 
that  no  part  of  the  consideration  has  been  paid  to  him  by 
Leimbach  or  any  one  for  him.  It  is  also  shown  that  soon 
after  the  alleged  deed  was  placed  upon  record,  Leimbach 
succeeded  in  securing  quite  a  sum  of  money  upon  the  Aus- 
tin trust  deed.  This  money  was  raised  upon  a  chain  of  title 
in  which  the  forged  deed,  purporting  to  have  been  executed 
by  Hull,  constitutes  an  essential  link.  The  defendant  left 
the  state  as  soon  as  he  secured  this  money,  leaving  his  con- 
tractors in  the  main  unpaid.  He  could  not  be  induced  to 
return ;  and  neither  party  was  able  to  secure  his  evidence  to 
be  used  at  the  trial,  or  to  obtain  the  deed  in  question. 

Leimbach,  however,  filed  an  answer,  sworn  to  without  the 
state,  in  which  the  allegations  of  the  bill  are  denied ;  and 
counsel  now  contend  for  the  application  of  the  rule  in  equity, 
that  where  the  answer  is  responsive  to  the  bill,  the  plaintiff, 
to  prevail,  must  overcome  it  by  the  evidence  of  two  witnesses, 
or  of  one  witness  and  strong  corroborating  circumstances. 

The  correctness  of  this  rule  in  jurisdictions  where  the 
equity  practice  prevails  as  formerly  will  be  conceded.  The 
rule,  however,  has  no  application  under  the  Civil  Code. 
Under  the  former  practice,  the  plaintiff  could  bring  the 
defendant  before  the  chancellor  and  compel  him  to  answer 
upon  his  conscience,  thereby  making  his  adversary  his  own 
witness ;  and  it  was  not  unreasonable,  under  such  circum- 
stances, to  hold  that  he  was  bound  by  this  answer  under  oath, 
unless  he  could  disprove  it  in  the  manner  indicated ;  but 
under  the  code,  all  parties  are  allowed  to  testify,  and  a  bill 
of  discovery  is  practically  obsolete.  The  pleadings,  under 
our  system,  are  for  the  purpose  of  making  the  issues,  leaving 
the  same  to  be  decided  upon  the  weight  of  evidence  intro- 
duced at  the  trial.     Conger  v.  Cotton,  87  Ark.  286. 

The  certificate  of  acknowledgment  upon  the  deed  was 
made  by  one  Percy  Austin,  a  notary  public.  Austin  was 
allowed  to  testify  at  the  trial  against  the  objection  of  the 
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defendants.  He  was  offered  as  a  witness  for  the  plaintiff  to 
impeach  the  certificate,  and  his  evidence  should  have  been 
excluded,  when  so  offered.  This  error  we  regard  as  entirely 
harmless,  however,  as  the  evidence  of  the  witness  tends  as 
much  to  sustain  his  certificate  as  to  overthrow  the  same. 

The  district  court  by  its  decree  limited  the  operation  of 
the  liens  of  the  mechanics  and  material  men  to  the  structure 
itself,  and  refused  to  extend  the  same  to  the  lots.  This 
would  be  proper  if  Hull  had  merely  sold  the  lots,  leaving  it 
with  Leimbach  to  improve  them  or  not,  as  he  might  elect,  as 
the  rule  is  well  settled  that  the  lien  in  such  case  attaches 
only  to  the  interest  of  the  one  who  causes  the  improvement 
to  be  made ;  but  in  this  case,  by  the  contract  of  sale,  Leim- 
bach was  not  only  authorized  to  construct  the  houses,  which 
he  afterwards  did  construct,  but  he  was  required  so  to  do. 
In  other  words,  the  building  of  the  houses  was  not  only 
authorized,  but  enjoined,  by  Hull,  the  owner  of  the  land,  by 
the  very  terms  of  the  written  contract. 

Under  these  circumstances,  the  interest  of  the  vendor  in 
the  real  estate,  as  well  as  that  of  the  vendee,  became  subject 
to  the  liens  of  those  furnishing  the  labor  and  materials  for 
the  construction  of  the  houses  under  the  contract  of  sale. 
This  rule  is  not  only  supported  by  sound  reason,  but  it  is 
now  well  settled  by  authority.  Henderton  et  al.  v.  Connelly, 
128  111.  98  ;  Davit  v.  Humphrey,  112  Mass.  309  ;  Bokn  Man- 
ufacturing Co.  et  al.  v.  Kountte  et  al,  30  Neb.  719  ;  Hill  et 
al.  v.  Chill  et  al,  40  Minn.  441 ;  Hiekey  v.  Collom  et  al,  47 
Minn.  565;  Phillips  on  Mechanics'  Liens   (8d.  ed.),  sec.  69. 

The  district  court  correctly  decided  that  no  lien  was 
created  by  the  Austin  trust  deed,  executed  by  Leimbach,  the 
deed  from  Hull  to  Leimbach  being  a  forgery.  For  the 
reasons  given,  the  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 

Reverted. 
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Taylor  v.  The  People. 

1.  Criminal  Law— Information — Waiving  Objections. 

The  objection  that  the  defendant  did  not  have  a  preliminary  examination 
and  tli«  affidavit  required  by  the  information  act  was  not  died  should 
be  made  in  the  trial  court;  and  If  the  defendant  neglects  to  avail 
himself  of  his  proper  remedy  at  the  proper  time,  he  cannot  be  heard 
with  respect  thereto  on  appeal. 

2.  Same — Evidence— Intention. 

In  a  homicide  case,  where  the  intention  is  material,  the  defendant  may 
testify  as  to  the  intent  with  which  he  did  the  act  charged,  and  may 
also  testify  as  to  what  he  thought  the  deceased  intended  to  do  when 
the  act  in  question  was  committed, 

8.  Evidence— Animus  or  Witness. 

The  animus  of  a  witness  may  be  shown,  but  a  question  for  that  pur- 
pose calling  for  a  judgment  and  conclusion  by  the  witness  upon  an 
assumed  state  of  facts  that  was  not  shown  to  exist  Is  Improper. 

4.  Criminal  Law — Instructions. 

Where  one  paragraph  of  the  charge  defines  murder  of  the  first  degree  to 
be  "  unlawful  killing  of  a  person  with  malice  aforethought,"  omit- 
ting the  words  "deliberation"  and  "premeditation,"  but  several 
preceding  and  subsequent  paragraphs  of  the  same  charge  properly 
define  and  expressly  instruct  the  jury  that  deliberation  and  pre- 
meditation are  essential  ingredients  of  the  crime,  there  is  no  such 
inconsistency  as  will  warrant  the  reversal  of  a  judgment  of  con- 
viction. 

Error  to  the  District  Court  of  Conejos  County. 

An  information  was  filed  in  the  district  court,  of  Conejos 
county  charging  the  plaintiff  in  error,  Abe  Taylor,  and  Wil- 
liam Thompson,  with  the  murder  of  Charles  Emerson, — 
Taylor  as  principal  and  Thompson  as  accessoiy.  This  in- 
formation was  verified  by  the  district  attorney,  following 
which  verification  was  an  affidavit  by  Robert  C.  Cooper  to 
the  effect  that  the  facts  stated  in  the  foregoing  information 
were  true,  and  the  offense  therein  charged  was  committed  of 
hU  (Cooper's)  own  personal  knowledge.  A  plea  of  not 
guilty  was  entered,  trial  had  upon  tbe  issue  thus  joined,  and 
a  verdict  of  guilty  of  murder  of  the  first  degree  was  returned 
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against  Taylor.  Upon  this  verdict  the  plaintiff  in  error  was 
sentenced  by  the  court  to  be  hanged,  and  from  this  judgment 
he  has  brought  his  case  here  upon  writ  of  error. 

Mr.  Charles  A.  Johnson  and  Mr.  V.  A.  Elliott,  for 
plaintiff  in  error. 

The  Attorney  General  and  Mr.  F.  P.  Secor,  for  the 
People. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

Of  the  numerous  errors  assigned  there  are  but  three  which 
we  deem  necessary  to  consider.  The  first  relates  to  the  right 
and  authority  of  the  district  attorney  to  file  the  information  ; 
the  second  to  erroneous  rulings  of  the  court  upon  the  evi- 
dence ;  the  third  to  errors  in  the  instructions  given  by  the 
court. 

First :  The  general  objection  is  urged  by  counsel  for  plain- 
tiff in  error  that  their  client  was  tried  and  convicted  without 
due  process  of  law.  The  specific  error  assigned  thereunder 
ie  that  the  defendant  was  given  no  preliminary  examination, 
and  did  not  waive  the  same.  This  being  so,  they  contend 
that  before  the  district  court  had  any  authority  to  allow  an 
information  to  be  filed,  an  affidavit,  as  provided  for  in  sec- 
tion 8  of  the  information  act  of  1893,  must  first  be  filed,  and 
that  this  was  not  done. 

Neither  a  motion  to  quash,  nor  other  pleading  attacking 
the  information  upon  any  ground,  was  tiled  by  the  defend- 
ant ;  but,  on  the  contrary,  he  entered  his  plea  of  not  guilty, 
and  went  to  trial  upon  the  merits. 

If  there  was  no  preliminary  examination  (as  to  which  we 
are  not  advised  by  anything  in  the  record),  it  was  the  duty 
of  the  defendant,  at  the  proper  time  and  in  the  proper  pro- 
ceeding, to  show  that  fact  to  the  district  court,  and  the  record 
should  disclose  the  existence  of  the  alleged  defect  in  juris- 
diction ;  and  if,  as  a  matter  of  fact,  there  was  no  preliminary 
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examination,  and  the  affidavit  required  by  section  8  had  not 
been  filed  in  the  district  court,  it  was  likewise  the  duty  of 
the  defendant  in  an  appropriate  way  to  call  the  attention  of 
the  district  court  to  the  absence  of  the  necessary  affidavit; 
but  as  the  defendant  entirely  neglected  to  avail  himself  of 
his  proper  remedy  at  the  appropriate  time,  it  is  too  late  for 
him  to  be  heard  with  respect  thereto  in  this  court,  even  if 
there  be  merit  in  his  contention.  Brown  v.  The  People,  20 
Colo.  161. 

Second:  A  brief  summary  of  the  facts  will  elucidate  the 
discussion  of  the  errors  assigned  to  the  rulings  of  the  trial 
court  in  sustaining  objections  to  questions  propounded  by 
defendant's  counsel.  The  evidence  generally  tended  strongly 
to  show  that  Taylor  and  his  codefendant  Thompson  had 
stolen  a  wagon  load  of  oats,  which  they  had  brought  from 
near  the  town  of  La  Jara  to  the  town  of  Alamosa  for  the  pur- 
pose of  disposing  of  the  same.  The  owner  of  the  oats,  having 
discovered  the  theft,  gave  notice  thereof  to  a  deputy  sheriff 
at  La  Jara,  who  sent  a  telegram  to  Emerson,  the  town  mar- 
shal and  constable  at  Alamosa,  requesting  him  to  detain 
the  supposed  thieves. 

Upon  receipt  of  this  message  Emerson  went  to  the  store 
of  one  Gerteisen  in  the  town  of  Alamosa,  where  Taylor  at 
the  time  was  trying  to  sell  the  oats,  and  after  ascertaining 
that  Taylor  claimed  to  own  the  oats  and  to  have  them  in  his 
possession,  Emerson,  as  an  officer,  placed  Taylor  under  ar- 
rest, and  informed  him  that  he  would  have  to  remain  in  his 
custody  until  the  subject  of  the  larceny  could  be  further 
investigated.  Taylor  asserted  his  innocence,  and  declared 
that  there  must  be  some  mistake,  hut  at  that  time  made  no 
resistance  to  the  arrest,  and  submitted  to  the  direction  of 
Emerson  to  go  with  him  to  an  elevator  a  short  distance  from 
the  store,  where  the  wagon  containing  the  oats  had  been 
left  by  Taylor  in  charge  of  his  codefendant  Thompson. 

On  the  way  to  the  elevator,  and  after  they  reached  the 
wagon,  some  conversation  was  had  between  Emerson  and 
Taylor,  in  which  Emerson  explained  to  Taylor  that  his  pur- 
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pose  was  to  take  the  wagon  to  a  livery  stable,  where  it  would 
be  protected,  and  then  take  the  defendants  to  jail.  In  pur- 
suance of  this  intention,  Emerson  requested  Taylor  to  get 
upon  the  wagon  to  drive  the  two  tennis  of  horses  attached 
thereto;  but  Taylor,  in  turn,  asked  Emerson  to  drive  the 
teams,  stating  that  they  were  balky,  and  that  he  (Taylor) 
would  make  the  leaders  pull.  Emerson  complied  with  this 
request,  and  got  into  the  wagon,  while  Taylor  stood  at  the 
head  of  one  of  the  lead  horses  and  Thompson  at  the  head  of 
the  other.  The  effort  to  start  the  horses  was  unsuccessful, 
and  Emerson  then  called  to  Taylor  to  get  into  the  wagon 
and  drive  the  teams,  as  they  would  not  pull  for  him.  Ap- 
parently Taylor  gave  his  consent  to  this,  and  started  from 
the  place  where  be  was  standing  to  get  into  the  wagon  from 
which  Emerson  was  preparing  to  alight. 

Taylor  had  upon  his  person,  as  he  himself  states,  a  re- 
volver, but  as  he  started  towards  the  wagon,  he  either  took 
from  Thompson's  person,  or  Thompson  gave  to  him,  a  larger 
revolver,  which  he  held  in  his  hand  as  he  advanced.  Before 
Emerson  alighted,  Taylor  says  that  he  drew  or  threw  his 
revolver  upon  Emerson,  calling,  "Holdup!"  Almost  im- 
mediately following  this  exclamation,  Taylor  fired  one  or 
more  shots  at  Emerson,  who  returned  the  fire,  and  several 
shots  were  then  exchanged  by  them,  when  Emerson  fell, 
mortally  wounded,  and  Taylor  fled  from  the  scene  of  the 
killing. 

In  this  connection  Taylor  was  asked  by  his  counsel  "  what 
he  thought  Emerson  was  going  to  do  as  he  jumped  from  the 
wagon."  The  court  sustained  the  objection  of  the  district 
attorney  to  this  question,  but  no  exception  was  saved  by  the 
defendant's  counsel,  and,  strictly,  he  is  not  now  entitled  to 
press  the  error  assigned.  But  we  do  not  place  our  decision 
as  to  this  ruling  upon  a  technical  ground.  Unquestionably, 
in  a  criminal  case,  where  the  intention  is  material,  the 
defendant  may  testify  as  to  the  intent  with  which  he  did 
the  act  charged.  So,  also,  and  for  the  same  reason,  he  may 
testify  as  to  what  he  thought  the  deceased  intended  to  do 
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when  the  act  in  question  was  committed  by  the  defendant. 
The  court  might  well  have  allowed  the  question  to  be  asked ; 
but  in  a  preceding  part  of  his  testimony  Taylor  had  already 
testified  that  he  saw  that  Emerson  "  aimed  to  jerk  his  gun 
and  shoot"  as  he  was  about  to  jump  from  the  wagon  ;  and, 
in  effect,  assigned  that  fact  as  a  reason  for  his  own  conduct. 
Therefore  there  was  no  reason  for  repeating  an  answer 
which  had  already  been  given. 

Then,  too,  subsequently,  in  his  cross-examination,  the  de- 
fendant testified  that  during  all  the  time  that  he  was  under 
arrest  he  had  upon  his  person  a  revolver;  that  when  he 
started  from  the  head  of  the  lead  team  to  get  upon  the 
wagon,  he  took  from  the  person  of  Thompson  a  larger  re- 
volver, and  that  he  did  so  because  it  was  larger  than  the  one 
that  he  had,  and  because  it  was  the  one  with  which  he  al- 
ways practiced  in  shooting.  Although  the  defendant  was 
not  asked  the  direct  question  why  he  fired  the  shots  at  Emer- 
son, substantially  he  gave  his  reasons  for  so  doing.  In  effect, 
he  states  that  his  object  was,  in  the  first  place,  to  get  a  large 
revolver,  and  one  with  which  he  could  do  more  effective 
execution,  and  thereby  get  the  drop  upon  Emerson,  and 
avoid  any  possibility  of  a  fight;  that  he  fired  the  first  shot, 
not  at  Emerson's  body,  but  at  a  distance  of  two  or  three  feet 
away  from  him,  so  as  to  frighten  the  officer  into  subjection 
and  prevent  him  from  shooting;  that  when  he  discovered 
that  Emerson  was  not  to  be  deterred  from  his  duty  and  was 
in  the'  act  of  drawing  his  gun  upon  his  assailant,  Taylor 
states  that  he  then  fired  to  disable  Emerson,  so  that  the  latter 
might  not  injure  him,  but  in  so  doing  he  fired  a  shot  that 
resulted  in  Emerson's  death. 

It  will  thus  be  seen  that  Taylor  testified  not  only  as  to 
what  he  thought  Emerson  intended  to  do  when  he  jumped 
from  the  wagon,  but  he  also  disclosed  what  his  own  intention 
was  in  firing.' the  shots  at  Emerson,  although  his  counsel  did 
not  see  fit  to  ask  him  directly  his  reasons  for  shooting.  The 
record  therefore  shows  that  the  defendant  got  before  the  jury 
all  that  he  desired  for  the  purpose  of  throwing  light  upon 
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his  motives,  and  disclosed  to  the  jury  the  state  of  his  mind 
at  the  time  of  the  killing,  and  his  own  belief  as  to  the  inten- 
tions of  Emerson.  According  to  his  own  testimony  and  his 
own  theory,  his  act  was  not  justifiable  in  law.  Being  law- 
fully under  arrest,  without  any  provocation  or  excuse  he 
assaulted  the  constable,  thinking  to  frighten  him,  but  when 
his  efforts  in  that  direction  proved  abortive,  he  shot  for  the 
express  purpose  of  disabling  the  officer,  and  altogether  suc- 
ceeded in  his  efforts  and  killed  him. 

The  plea  of  self-defense  cannot  be  thus  invoked  when  the 
supposed  necessity  is  brought  about  by  the  unlawful  conduct 
of  the  defendant  himself ;  and  the  admitted  statements  of 
the  defendant  that  he  did  not  shoot  until  after  he  saw  that 
Emerson  intended  to  shoot  at  him,  and  that  he  himself  fired 
the  first  shot  to  frighten,  but  not  to  injure,  the  officer,  were 
before  the  jury  to  be  considered  by  them  as  not  only  bearing 
upon  the  plea  of  self-defense,  but  as  throwing  light  upon  the 
degree  of  the  homicide.  In  the  light  of  these  circumstances, 
the  objection  to  this  question  was  properly  sustained. 

Equally  groundless  is  the  assignment  of  error  to  the  re- 
fusal of  the  court  to  allow  the  witness  Johnson  (witness  for 
the  people}  to  answer  this  question  :  "Did  you  not  express 
yourself  as  freely  as  your  neighbors  there ;  that  he  [meaning 
the  defendant]  should  be  summarily  dealt  with  ?  "  Immedi- 
ately preceding  this  question  propounded  by  the  attorney 
for  the  defendant,  the  witness  in  explaining  his  feeling  in 
regard  to  the  defendant  had  answered :  "  I  felt  that  he  [de- 
fendant] had  done  something  entirely  uncalled  for ; " — refer- 
ring to  his  killing  of  Emerson. 

Unquestionably,  the  animus  of  a  witness  may  be  shown, 
and  the  refusal  to  permit  proper  testimony  bearing  upon  the 
same  would  be  error.  This,  however,  was  not  a  proper  ques- 
tion. It  assumed  (what  was  not  shown)  that  both  Johnson 
and  his  neighbors  had  freely  expressed  themselves  to  the 
effect  that  the  defendant  should  be  summarily  dealt  with. 
It  assumed,  also,  that  Johnson  knew  of  such  expressions  by 
his  neighbors ;  and,  more  than  that,  it  called  for  a  comparison 
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by  the  witness  of  the  characterization  of  the  conduct  of  Tay- 
lor by  himself  and  his  neighbors,  and  asked  for  a  judgment 
and  conclusion  by  the  witness  upon  an  assumed  state  of  facts 
that  was  not  shown  to  exist,  as  to  the  relative  degree  and 
intensity  of  the  words  employed  by  him  and  his  neighbors. 
No  argument  is  necessary  to  show  that  such  question  is  im- 
proper. Besides  this,  no  exception  was  taken  to  the  ruling 
of  the  court  sustaining  the  objection,  and,  what  is  of  still 
more  consequence  in  this  discussion,  the  witness,  who  was  a 
stranger  to  defendant,  elsewhere  in  his  cross-examination 
fully  and  frankly  testified  as  to  the  nature  of  his  feelings 
concerning  the  act  of  defendant  in  shooting. 

Third:  The  instructions  as  given  consisted  of  a  general 
charge,  and  included  the  following : 

"  If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  Abe  Taylor,  within  the  county 
of  Conejos  and  state  of  Colorado,  at  any  time  prior  to  the 
filing  of  the  information  in  this  case  in  this  court,  did  felo- 
niously, willfully,  and  of  his  malice  aforethought,  kill  and 
murder  said  Charles  H.  Emerson,  it  will  be  your  duty  to  find 
him  guilty  of  murder  in  the  first  degree."  *  *  * 

In  a  previous  part  of  this  general  charge  the  court  had 
given  to  the  jury  the  definition  of  the  two  degrees  of  murder, 
in  the  language  of  the  statute,  as  follows : 

"  Murder  is  the  unlawful  killing  of  a  human  being,  with 
malice  aforethought,  either  express  or  implied.  The  unlaw- 
ful killing  may  be  effected  by  any  of  the  various  means  by 
which  death  may  be  occasioned.  Express  malice  is  that 
deliberate  intention  unlawfully  to  take  away  the  life  of  a 
fellow  creature,  which  is  manifested  by  external  circum- 
stances, capable  of  proof.  Malice  is  implied,  when  no  con- 
siderable provocation  appears,  or  when  all  the  circumstances 
of  the  killing  show  an  abandoned  and  malignant  heart.  All 
murder  which  shall  be  perpetrated  by  means  of  poison,  or 
lying  in  wait,  torture,  or  by  any  kind  of  willful,  deliberate 
and  premeditated  killing,  or  which  is  committed  in  the  per- 
petration  or   attempt   to   perpetrate   arson,  rape,   robbery, 
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mayhem  or  burglary,  or  perpetrated  from  a  deliberate  and 
premeditated  design  unlawfully  and  maliciously  to  effect 
the  death  of  any  human  being  other  than  him  who  is  killed, 
or  perpetrated  by  any  act  greatly  dangerous  to  the  lives  of 
others  and  indicating  a  depraved  mind  regardless  of  human 
life,  is  in  law  deemed  murder  of  the  first  degree,  and  all 
other  kinds  of  murder  are  deemed  murder  of  the  second  de- 
gree ;  and  if  you  find  the  defendant  Abe  Taylor  guilty  of 
murder  in  this  case,  it  will  be  your  duty  to  designate  by 
your  verdict  whether  it  be  murder  of  the  first  or  second  de- 
gree." 

The  objection  to  this  instruction  is  said  to  be  that  the 
court,  in  effect,  tells  the  jury  that  it  is  their  duty  to  find  the 
defendant  guilty  of  murder  of  the  first  degree  if  from  the 
evidence  they  believe,  beyond  a  reasonable  doubt,  that  his 
crime  was  such  as  to  render  him  guilty  of  murder  of  any  de- 
gree. It  is  conceded  that  if,  in  addition  to  this  instruction, 
and  in  connection  with  it,  the  words  "deliberation"  and 
"  premeditation  "  had  been  used,  the  instruction  would  be 
good. 

In  Bill  v.  The  People,  1  Colo.  436,  and  Redus  v.  Th*  People, 
10  Colo.  208,  the  words  "  malice  aforethought "  were  held  to 
be  at  least  coextensive  in  meaning  with  "deliberation  and 
premeditation."  This  doctrine  has  been  condemned  by  Bishop 
in  his  work  on  Criminal  Law,  and  approved  by  M  r.  Wharton, 
but  these  cases  announce  the  unquestioned  law  in  this  state. 
Counsel  concede  this,  but  insist  that  such  meaning  shall  be 
given  to  these  words  only  when  they  are  employed  in  an  in- 
formation or  an  indictment ;  but  that  when  used  by  the  court 
in  giving  instructions  to  the  jury,  they  shall  be  held  to  mean 
something  less  than,  or  different  from,  the  meaning  given  to 
them  when  used  in  an  indictment.  It  is  argued  that  when 
used  in  an  instruction  the  rules  of  evidence,  and  not  the  rules 
of  pleading,  are  applicable.  But  we  find  it  unnecessary  to 
determine  this  question  for  the  reason  that  this  language  is 
supplemented  by  that  which  occurs  in  the  next  succeeding 
paragraph,  as  follows : 
Vol.  xxi— 28 
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"  To  constitute  murder  in  the  first  degree  there  must  have 
been  an  unlawful  killing  done  purposely  and  with  premedi- 
tated malice.  If  a  person  hits  actually  formed  the  purpose 
maliciously  to  kill,  and  has  deliberated  and  premeditated 
upon  it  before  he  performs  the  act,  and  then  performs  it,  he 
is  guilty  of  murder  in  the  first  degree,  however  short  the  time 
may  have  been  between  the  purpose  and  the  execution.  It 
is  not  time  that  constitutes  the  distinctive  difference  between 
murder  in  the  first  and  the  second  degree  ;  an  unlawful  kill- 
ing with  malice,  deliberation  and  premeditation,  constitutes 
the  crime  of  murder  in  the  first  degree.  It  matters  not  how 
short  the  time,  if  but  the  time  necessary  for  one  thought  to 
follow  another,  if  the  party  has  turned  it  over  in  hie  mind 
and  weighed  and  deliberated  upon  it." 

It  will  be  observed  that  the  jury  in  this  one  paragraph  are 
three  times  expressly  instructed  that  deliberation  aud  pre- 
meditation, among  other  things,  are  essential  ingredients  of 
murder  of  the  first  degree,  aud  the  statutory  degrees  of 
murder  were  previously  defined  to  them.  With  these  three 
paragraphs  of  the  general  charge  before  them,  we  cannot  see 
how  the  jury  could  have  been  misled  or  misdirected.  But 
it  is  said  that  there  is  an  inconsistency  or  antagonism  be- 
tween the  second  and  third  paragraphs  quoted,  and  under 
the  doctrine  of  Clare  v.  The  People,  9  Colo.  122,  which  has 
been  followed  in  other  cases  by  this  court,  the  judgment 
must  be  reversed,  because  it  would  be  impossible  for  this 
oourt  to  determine  which  the  jury  followed,  and  which  they 
rejected.  But  there  is  no  such  inconsistency  present  in  this 
case.  The  most  that  can  fairly  be  said  is  that  the  second 
paragraph  by  itself  is  not  full  or  complete. 

A  careful  reading  of  the  evidence  in  this  case  satisfies  us 
that  the  verdict  was  right,  and  the  record  shows  that  sub- 
stantial justice  was  done  the  defendant.  Upon  mora  than 
one  occasion,  as  in  Grave*  v.  The  People,  18  Colo.  170,  this 
court  has  not  hesitated  to  reverse  a  criminal  case  where 
"  substantial  compliance  with  the  rules  governing  the  trial 
of  criminal  cases  has  not  been  had."     But  where,  as  in  this 
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case,  there  can  be  no  reasonable  doubt  as  to  the  guilt  of  the 
defendant  upon  hia  own  testimony,  there  should  be  an 
affirmance  of  the  judgment  if  the  defendant's  trial  was  con- 
ducted in  substantial  conformity  with  the  rules  of  criminal 
procedure. 

In  view  of  the  foregoing  considerations,  the  judgment  of 
the  district  court  is  affirmed ;  and  an  order  will  be  entered 
of  record  designating  the  calendar  week  commencing  Sun- 
day, December  8,  A.  D.  1895,  for  carrying  the  judgment  of 
the  district  court  into  effect,  as  the  statute  provides. 

Affirmed. 


FH 


The  Colorado  Mortgage  &  Investment   Company    "^"'«j  *» 


1.  Appellate  Practice — Variance — Waives. 

A  question  as  to  a  variance  between  the  allegations  and  proof  raised  on 
appeal  for  the  first  time  will  not  be  considered, 

2.  Neouoescb — Elevators — r resumptions. 

An  elevator  in  a  building  is  not  presumed  to  be  a  place  of  danger  to  be 
approached  with  great  caution.  One  desiring  to  enter  It  has  the 
right  to  assume  that  the  owner  and  operator  thereof  will  exercise 
that  high  degree  of  care  required  by  the  nature  of  the  business,  and 
that  he  may  safely  enter  when  he  finds  the  door  open  without  stop- 
ping to  make  a  special  examination. 

S.  Negligence: — Evidence. 

Where,  In  an  action  for  damages  for  injuries  sustained  by  falling  down 
an  elevator  shaft,  the  scope  and  tendency  of  the  plaintiffs  evidence 
was  to  show  that  the  elevator  door  was  open  at  the  time  of  the  ac- 
cident because  of  the  defective  condition  of  its  look,  as  claimed  by 
plaintiff,  it  is  admissible  to  show  that  the  door  was  open  at  times 
antecedent  to  the  accident  in  corroboration  of  that  claim,  and  as 
tending  to  show  a  previous  and  continuous  defective  condition  and 
notice  thereof  to  the  defendant. 

4.  Evidence. 

Upon  a  question  whether  there  was  sufficient  light  in  the  hallway  lead- 
ing to  the  elevator  where  the  accident  happened  at  the  time  of  day 
it  occurred  to  enable  a  person  coming  in  to  distinguish  whether 
the  elevator  was  standing  in  the  shaft  without  special  examination, 
the  statements  of  witnesses  who  are  familiar  with  the  premises  as 
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to  the  result  of  their  observation*  of  an  existing  condition  are 
admissibly.     Such  statements  are  not  expressions  of  opinion. 

6.  Practice— Motion  to  Strike  Out. 

Where  part  of  the  testimony  is  incompetent  and  part  competent,  a 
motion  to  strike  it  all  out  is  too  broad  and  should  be  denied. 

6.  Negligence — Intervening  Cause. 

Where  an  Injury  is  the  result  of  the  combined  negligence  of  the  defend- 
ant and  the  negligent  or  wrongful  act  of  a  third  person,  for  whom 
act  neither  plaintiff  nor  defendant  is  responsible,  the  defendant  is 
liable  when  the  Injury  would  not  have  occurred  except  for  bis  neg- 
ligence. 

7.  Practice — Questions  fob  J  cut. 

Whether,  in  any  given  case,  the  act  charged  was  negligent,  and  whether 
the  injury  suffered  was,  within  the  relation  of  cause  and  effect,  at- 
tributable to  it,  are  questions  for  the  jury. 

Appeal  from  the  Dittriet  Court  of  Arapahoe  County. 

This  is  an  action  brought  by  Joseph  R.  Rees  against  The 
Colorado  Mortgage  &  Investment  Company  to  recover  for 
Injuries  alleged  to  have  been  suffered  through  its  negligence. 
The  company  is,  and  was  at  the  time  of  the  injuries,  the 
owuer  of,  and  in  full  control  of,  the  Barclay  block,  an  office 
building  situate  on  the  corner  of  Larimer  and  Eighteenth 
streets,  in  the  city  of  Denver,  and  an  elevator  operated 
therein  for  the  use  of  its  tenants  and  their  patrons. 

After  describing  in  detail  the  character  of  the  building 
and  the  elevator  way,  and  the  mode  of  operating  the  eleva- 
tor, and  alleging  that  the  same  was  accessible  only  through 
a  sliding  door  on  each  floor,  which  could  not  be  opened  from 
the  hallway  leading  thereto,  but  only  by  the  defendant  and 
its  employe's  from  within  the  elevator,  the  complaint  alleges : 

"  Fourth — That  the  said  door  opening  into  the  said  eleva- 
tor way,  shaft  or  opening  on  the  said  ground  floor  or  main 
floor  of  said  building,  and  the  fastenings,  fixtures  and  appli- 
ances thereof,  at  and  during  the  time  hereinafter  mentioned, 
were  so  negligently  and  carelessly  built  and  constructed,  and 
were  so  carelessly  and  negligently  managed  and  controlled, 
and  had  so  become  out  of  repair,  and  the  said  hallways  and 
entrances  leading  up  to  and  adjoining  the  aforesaid  door  and 
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entrance  on  the  floor  last  aforesaid  were  ho  dark  and  void  of 
light  as  to  render  the  said  shaft  or  elevator  way  exceedingly 
dangerous. 

«  J7#*-Thaton  the  28th  day  of  May,  A.  D.  1891,  and 
between  the  hours  of  5  and  6  on  the  afternoon  of  said  day, 
the  said  defendant,  well  knowing  the  premises,  negligently 
and  wrongfully  left  the  said  door  on  the  said  ground  floor 
open  and  the  said  elevator  way  or  shaft  unguarded,  and  with- 
out any  signal  or  warning,  in  consequence  whereof,  the  plain- 
tiff aforesaid,  while  lawfully  and  properly  on  the  said  ground 
floor  in  the  building  aforesaid,  believing  that  the  elevator  car 
was  there  in  the  said  shaft  on  the  said  ground  floor  in  wait- 
ing and  readiness  to  receive  passengers  for  carriage,  and 
induced  to  so  believe  by  the  fact  that  the  said  door  was 
standing  open  as  aforesaid,  and  believing  that  by  entering 
said  door  he  would  be  stepping  into  the  aforesaid  elevator 
car,  entered  and  passed  through  said  door  or  doorway,  and 
the  said  elevator  car  not  being  in  that  portion  of  the  shaft, 
but  at  the  top  thereof  at  that  time,  without  any  fault  on  his 
part,  the  said  plaintiff  fell  into,  down  and  through  the  said 
elevator  way  or  shaft  from  the  ground  floor  of  said  building 
to  the  lower  floor  or  basement  thereof." 

The  answer  of  the  defendant  specifically  denieB  these  alle- 
gations, and  as  a  further  defense,  in  substance  avers : 

That  the  elevator  and  all  approaches  thereto  were  care* 
fully  and  safely  built,  and  was,  at  the  time  plaintiff  received 
the  injuries  complained  of,  being  operated  in  a  careful  man- 
ner by  a  competent  person. 

That  in  leaving  the  lower  floor  at  the  time  mentioned 
with  the  elevator,  the  operator  closed  the  door  and  left  the 
same  in  a  safe  and  secure  condition  ;  and  that  a  trespasser 
upon  the  premises,  without  the  knowledge  of  defendant, 
opened  the  door  and  left  the  same  standing  open,  and  that 
plaintiff,  without  due  or  proper  care  on  his  part  in  observing 
the  condition  of  the  door  and  shaft,  negligently  and  care- 
lessly walked  into  the  shaft. 

Upon  the  conclusion  of  plaintiff's  testimony,  defendant 
interposed  the  following  motion  for  a  nonsuit: 
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"Because  the  testimony  od  the  part  of  the  plaintiff  does 
not  show  any  liability  on  the  part  of  the  defendant,  and 
because  the  testimony  on  the  part  of  the  plaintiff  shows  that 
the  accident  resulted  from  the  contributory  negligence  of  the 
plaintiff,  rather  than  from  the  negligence  of  the  defendant." 

This  motion  was  denied.  Trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  ¥6,885  and  costs.  To 
reverse  this  judgment  defendant  company  prosecutes  this 
appeal. 

Messrs.  Thomas,  Bryant  &  Lee  and  Mr.  Hugh  Butleb, 
for  appellant. 

Mr.  R.  D.  Reek,  Mr.  C.  J.  Hughes  and  Mr.  E.  A.  Bal- 
lard, for  appellee. 

Mr.  Justice  Goddahd  delivered  the  opinion  of  the  court. 

The  testimony  introduced  on  the  part  of  the  plaintiff  was 
to  the  effect  that  the  lock  on  the  elevator  door  fastened  with 
a  spring  catch,  and  when  locked,  if  the  spring  was  not 
broken,  no  one  could  open  the  door  from  the  outside.  That 
at  the  time  of  the  injuries  complained  of,  and  for  a  long  time 
anterior  thereto,  this  spring  was  broken,  and  by  reason  of 
such  defect  the  catch  would  unlatch  by  the  rebound  of  the 
door  when  shut  with  any  force;  And  when  closed,  a  push 
from  the  outside,  and  even  the  weight  of  the  door  itself, 
would  raise  the  latch.  That  at  the  time  mentioned  the 
elevator  was  in  the  upper  part  of  the  shaft  and  the  door  wide 
open,  and  that  by  reason  of  the  insufficient  light  plaintiff  did 
not  discover  the  absence  of  the  elevator,  stepped  into  the 
shaft,  and  was  injured. 

Counsel  for  appellant,  in  their  original  brief  and  argument, 
group  and  discuss  the  numerous  errors  assigned  under  three 
heads:  Firtt,  the  refusal  of  the  court  to  grant  defendant's 
motion  for  a  nonsuit;  second,  error  in  regard  to  the  admission, 
or  refusal  to  admit,  testimony ;  third,  error  in  the  giving  or 
refusing  of  instructions. 


Digitized  by  GOO^k' 


1895.]  Colo.  Mortgage  Co.  v.  Reeb.  439 

Upon  oral  Argument  they  advanced  the  further  objection 
that  there  is  h  fatal  variance  between  the  evidence  intro- 
duced on  the  part  of  the  plaintiff  and  the  act  of  negligence 
specifically  averred  as  the  cause  of  the  injury.  There  was 
evidence  introduced,  without  objection,  tending  to  support  the 
general  allegations  of  negligence  set  forth  in  the  complaint. 
Whether,  therefore,  the  negligence  proved  differs  from  that 
alleged  in  the  complaint  is  a  question  of  fact  that  is  not 
before  us  for  consideration,  since  no  objection  to  the  intro- 
duction of  the  evidence  upon  this  ground  was  made  in  apt 
time,  or  the  question  of  variance  between  the  proofs  and 
allegations  raised  by  motion  to  strike  out,  or  in  any  manner 
brought  to  the  attention  of  the  trial  court.  Questions  of 
this  nature  should  be  made  at  the  trial,  when  the  objection, 
if  well  taken,  may  he  cured  by  amendment. 

The  rule  upon  this  subject  is  well  stated  in  the  case  of 
Libby,  McNeill  £  Libby  v.  Scherman,  146  111.  540,  as  fol- 
lows : 

"  To  present  the  question  of  variance  as  one  of  law,  the 
evidence  should  have  been  objected  to  at  the  time  it  was 
offered  on  that  ground,  or  when  the  variance  became  appar- 
ent, counsel  should  have  moved  to  exclude  the  evidence,  or 
in  some  other  appropriate  way  the  question  should  have 
been  so  raised  that  the  trial  judge  could  have  passed  upon 
it,  and  to  properly  raise  the  question  in  any  of  these  modes, 
the  variance  should  have  been  distinctly  pointed  out,  so  as 
to  enable  the  trial  judge  to  pass  upon  it  understandingly, 
and  to  enable  the  plaintiff,  if  such  course  should  become 
necessary,  to  obviate  the  objection  by  an  amendment  to  the 
declaration."  Tognini  v  Kyle,  30  Pac'  Rep.  829  ;  Dikeman 
v.  Norrie,  86  Cal.  94 ;  The  J.  A.  $  N.  Ry.  Co.  v.  Velie,  140 
111.  59 ;  Amet  £  Froit  Co.  v.  Strachurski,  145  IU.  192. 

In  support  of  the  error  assigned  upon  the  nefusal  of  the 
court  to  grant  a  motion  for  nonsuit,  it  is  urged  that  the 
failure  of  the  plaintiff  to  ascertain  that  the-  elevator  was 
absent  was  in  itself  sufficient  to  show  such  carelessness 
on  his  part  as  would  defeat  a  recovery.     In  this,  counsel 
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assume  that  an  elevator  is  a  place  of  danger ;  that  it  should  be 
approached  with  great  caution.  On  the  contrary,  a  person 
has  the  right  to  assume  that  the  owner  and  operator  of  an 
elevator  will  exercise  that  high  degree  of  care  that  the  nature 
of  the  business  demands,  and  will  see  to  it  that  the  approaches 
thereto  are  reasonably  safe,  and  that  the  doors  to  the  shaft 
can  be  safely  and  securely  locked,  and  are  not  negligently 
left  open  ;  and  that  he  may  safely  enter  when  he  finds  the 
door  open  without  stopping  to  make  a  special  examination. 
Tmuey  v.  Roberta,  114  N.  Y.  812. 

When  the  motion  was  interposed  the  evidence  before  the 
jury  tended  to  show  that  because  of  the  broken  lock  on  the 
elevator  door,  the  door  was  standing  open  ;  and  that  owing 
to  the  inadequate  light  in  the  hallway,  plaintiff  failed  to 
discover  the  absence  of  the  elevator.  Whether,  tinder  the 
circumstances  thus  shown,  he  exercised  that  degree  of  care 
which  persons  of  ordinary  prudence  would  exercise  on 
approaching  and  entering  the  elevator,  was  a  question  of 
fact  for  the  jury,  and  the  motion  was  properly  refused. 

We  cannot  notice  in  detail  the  particular  specifications  of 
error  predicated  upon  the  admission  and  rejection  of  testi- 
mony. The  main  contention  under  this  head  is  that  the 
court  erred  in  permitting  plaintiff  to  show  that  the  door 
in  question  was  open  at  times  antecedent  to  the  accident, 
and  that  other  persons  came  near  falling  into  the  shaft ;  for 
the  reason  that  this  testimony  tended  to  show  other  and 
independent  careless  acts  of  the  person  in  charge  of  the  ele- 
vator at  such  times.  It  is  clear  that  if  such  was  the  purpose 
and  effect  of  this  testimony,  it  would  be  inadmissible ;  but 
that  such  was  not  the  purpose  and  object  for  which  it  was 
introduced  is  evident  when  the  theory  upon  which  the  case 
was  tried  is  kept  in  view.  The  whole  scope  and  tendency 
of  the  evidence  introduced  on  the  part  of  plaintiff  was  to 
show  that  the  elevator  door  was  open  at  the  time  of  the 
accident  because  of  the  defective  condition  of  the  lock;  and 
in  corroboration  of  that  claim  the  evidence  complained  of 
was  offered  as  tending  to  show  a  previous  and  continuous 
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defective  condition.  The  evidence  was  relevant  for  thia 
purpose,  and  also  competent  to  show  notice  and  knowledge 
on  the  part  of  the  company  of  the  defective  condition  of 
the  lock.  Whai'ton,  in  his  work  on  Evidence,  after  stating 
the  ordinary  rule  contended  for  by  counsel  for  appellant, — 
that  when  a  party  is  sued  for  damages  following  from  a  par- 
ticular act  of  negligence,  disconnected,  though  similar,  neg- 
ligent acta  are  inadmissible, — states  the  rule  applicable  to 
this  character  of  cases  as  follows : 

"  But  when  a  party  is  charged  with  the  negligent  use  of  a 
specific  agency,  and  when  the  case  against  him  is  that  he  did 
not  nse  care  proportionate  to  the  danger,  then  the  question 
becomes  material  whether  he  knew,  or  ought  to  have  known 
the  extent  of  the  danger.  On  such  an  issue  as  this  it  is 
relevant  for  the  party  aggrieved  to  put  in  evidence  of  dis- 
connected acts,  of  which  it  was  the  duty  of  the  defendant  to 
have  been  cognizant,  and  which,  if  he  were  cognizant  of  them, 
would  have  advised  him  of  the  extent  of  the  danger,  and 
would  have  made  it  his  duty  to  take  precautions  which 
would,  if  faithfully  applied,  have  prevented  the  injury  sued 
for."     Wharton  on  Evidence,  sec.  41. 

This  doctrine  is  supported  by  many  adjudged  cases,  among 
which  are  the  following:  City  of  Delphi  v.  Lowery,  74  Ind. 
520 ;  City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75 ;  Wooley  v. 
Grand  St.  #  Newtown  R.  R.  Co.,  83  N.  Y.  121 ;  Sighy  v.  Gil- 
mer, 8  Mont.  90 ;  Phelps  v.  Winona  $  St.  Peter  R.  R.  Co., 
87  Minn.  485 ;  City  of  Augusta  v.  Eafers,  61  Ga.  48 ;  Kent  v. 
Town  of  Lincoln,  82  Vt.  591 ;  Crocker  v.  McGregor,  76  Me. 
282 ;  Darling  v.  Westmoreland,  52  N.  H.  401 ;  Chicago  v. 
Powers,  42  111.  169 ;  Grand  Trunk  R.  R.  Co.  v.  Richardson, 
91  U.  S.  454 ;  Morse  v.  M.  £  St.  Louis  Ry.  Co.,  30  Minn. 
465. 

In  the  latter  case  Mr.  Justice  Mitchell,  speaking  for  the 
court,,  said  : 

"  For  the  purpose  of  showing  the  defective  character  of 
the  switch  referred  to,  plaintiff  was  permitted  to  show  that 
other  engines  and  cars  missed  the  track  at  the  same  point, 
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both  before  And  after  the  accident  complained  of.  The 
competency  of  such  evidence  under  any  circumstances  is  by 
many  courts  denied.  This  court  has  held  it  to  be  competent. 
It  is,  of  course,  not  competent  for  the  purpose  of  showing 
independent  acts  of  negligence,  but  we  think  on  principle  it 
is  clearly  admissible  when  it  tends  to  show  that  the  common 
cause  of  these  accidents  is  a  dangerous  or  unsafe  thing.  It 
would  be  certainly  competent  to  prove  by  an  expert  that, 
at  a  time  either  before  or  after  the  accident,  when  the  instru- 
ment claimed  to  have  caused  it  was  in  the  same  condition 
as  when  the  accident  complained  of  occurred,  he  examined 
and  experimented  with  it,  and  found  it  capable  of  producing 
like  results.  Hence  there  seems  no  reason  for  excluding 
ordinary  experience,  when  confined  within  the  same  limits 
and  for  the  same  purpose.  These  facts  are  in  the  nature  of 
experiments  to  show  the  actual  condition  of  the  instrument. 
Upon  any  issue  as  to  the  condition  or  safety  of  any  work  of 
human  construction  designed  for  practical  use,  evidence 
showing  how  it  has  served,  when  put  to  the  use  for  which  it 
was  designed,  would  seem  to  bear  directly  upon  the  issue." 

Counsel  for  appellant  concede  that  the  rule  thus  stated  is 
correct  when  the  accident  complained  of  was  occasioned  by 
the  defective  condition  of  an  inanimate  thing,  but  not  appli- 
cable to  the  case  under  consideration,  because  the  accident 
complained  of  is  alleged  to  have  been  caused  by  carelessly 
leaving  the  door  open,  and  not  from  the  defective  con- 
dition of  the  lock.  But  as  we  have  before  shown,  the  ques- 
tion of  variance  between  the  proof  and  the  allegations  of  the 
complaint,  if  there  was  any,  was  waived,  and  the  case  tried 
upon  the  theory  that  the  accident  was  caused  by  the  unsafe 
condition  of  the  lock. 

A  further  objection  urged  against  the  admission  of  the  tes- 
timony of  certain  witnesses  as  to  whether  there  was  sufficient 
light  in  the  hallway,  at  the  time  of  day  the  accident  occurred, 
to  enable  a  person  coming  in  from  the  street  to  distinguish 
whether  the  elevator  was  standing  in  the  shaft  without  a 
special  examination,  upon  the  ground  that  such  answers  were 
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an  expression  of  opinion,  is  not  well  taken.  The  witnesses 
thus  interrogated  were  familiar  with  the  premises,  and  their 
statements  were  the  result  of  their  observation  of  an  existing 
condition,  and  not  the  expression  of  an  opinion. 

Mr.  Brumbaugh,  a  locksmith,  was  called  by  plaintiff  to 
prove  the  condition  of  the  lock  after  the  accident.  He  was 
asked  to  state  the  condition  of  the  lock  when  he  examined  it. 
In  his  answer  to  this  question  he  incidentally  remarked  that 
he  went  there  to  repair  the  lock.  He  also  testified  fully  as 
to  the  character  of  the  lock  and  the  condition  in  which  he 
found  it.  Counsel  for  defendant  moved  the  court  to  strike 
out  all  his  testimony  because,  among  other  things,  it  related 
to  the  making  of  repairs  after  the  accident.  The  denial  of 
the  motion  is  assigned  as  error. 

While  the  statement  of  the  witness  that  he  went  to  repair 
the  lock  was  objectionable,  and  should  have  been  stricken 
out  upon  a  proper  motion,  yet  the  balance  of  his  testimony, 
being  competent  and  material,  the  motion  was  too  broad,  in 
that  it  challenged  the  entire  testimony  of  the  witness,  and  in 
failing  to  specify  the  objectionable  portion.  For  this  reason 
it  was  properly  denied.     Davia  v.  Hopkins,  18  Colo.  158. 

The  errors  assigned  upon  the  rejection  of  evidence  offered 
by  defendant  are  based  upon  the  refusal  of  the  court  to  per- 
mit the  defendant  to  show  a  conversation  alleged,  to  have 
taken  place  between  the  plaintiff  and  a  boy  by  the  name  of 
Thome,  immediately  after  the  accident,  for  the  purpose  of 
showing  admissions  on  the  part  of  Thome  that  he  opened 
the  elevator  door.  This  evidence  was  properly  excluded, 
upon  the  ground  alone  that  it  was  mere  hearsay  ;  but  aside 
from  this  reason  it  is  urged*  that  the  evidence  would  have 
been  wholly  irrelevant  and  immaterial  had  Thome  himself 
been  present  to  testify  to  the  fact  of  his  having  opened  the 
elevator  door ;  that  such  an  act  on  his  part  would  not  con- 
stitute an  efficient  intervening  cause  that  would  relieve 
defendant  from  liability,  but  that  his  act,  coupled  with  de- 
fendant's negligence,  constituted  together  combined  and  con- 
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current  causes  of  the  injury  complained  of.  The  court  below 
adopted  this  theory,  and  instructed  the  jury  as  follows : 

"  The  jury  are  instructed  that  if  they  find  from  the  evi 
denes  that  the  defendant  negligently  failed  to  provide  and 
maintain  proper  and  secure  fastenings  to  its  elevator  door, 
and  by  reason  thereof  the  door  was  open  at  the  time  of  the 
alleged  accident,  and  that  while  so  open  and  while  the  ele- 
vator was  in  the  upper  part  of  the  building,  the  plaintiff, 
while  in  the  exercise  of  ordinary  care,  fell  into  the  elevator 
shaft  and  was  injured ;  and  if  such  accident  was  reasonably 
to  have  been  apprehended  from  the  condition  of  the  elevator 
door  and  its  fastenings  and  of  insufficient  and  inadequate 
light,  then  the  plaintiff  will  be  entitled  to  recover  a  ver- 
dict at  your  hands  for  such  damages  as  he  may  have  sus- 
tained. And  under  such  circumstances  it  is  wholly  immaterial 
whether  such  door  was  opened  by  some  third  person  or  not, 
provided  that  such  accident  could  not  have  happened  but 
for  the  negligence  of  the  defendant  in  keeping  and  maintain- 
ing the  fastening  to  its  elevator  door." 

Counsel  for  appellant  contend  that  notwithstanding  the 
exclusion  of  this  conversation,  they  had  the  right,  under  the 
evidence  introduced,  to  have  the  question  of  the  interference 
of  a  third  party  submitted  to  the  jury  ;  and  that,  if  the  jury 
should  have  found  that  the  door  was  opened  by  Thorne,  such 
act  would  constitute  an  efficient  intervening  cause  that  would 
relieve  defendant  from  liability,  although  it  had  been  neg- 
ligent in  maintaining  suitable  fastenings  as  alleged. 

We  think  the  court  below,  in  the  instruction  above  quoted, 
correctly  stated  the  law  applicable  to  this  case.  It  was  the 
duty  of  defendant,  in  operating  the  elevator  in  question,  to 
exercise  the  utmost  care  and  diligence,  and  to  provide  and 
maintain  proper  and  secure  fastenings  to  the  doors  opening 
into  the  elevator  way  that  could  not  be  opened  or  controlled 
from  the  outside.  Therefore  the  court  was  correct  in  say- 
ing that  it  was  "  wholly  immaterial  whether  such  door  was 
opened  by  some  third  person  or  not,  provided  that  such  ac- 
cident could  not  have  happened  but  for  the  negligence  of 
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the  defendant  in  keeping  and  maintaining  the  fastenings  to 
its  elevator  door  j"  for,  had  it  performed  its  duty  in  the  prem- 
ises, such  interference  by  a  third  party  would  have  been  im- 
possible ;  hence  its  negligence  necessarily  concurred  in,  and 
constituted  an  essential  factor  in,  causing  the  injury. 

It  is  well  settled  by  the  adjudged  cases  that  where  an 
injury  is  the  result  of  the  combined  negligence  of  the  de- 
fendant and  the  negligent  or  wrongful  act  of  a  third  person, 
for  whose  act  neither  the  plaintiff  nor  the  defendant  is  re- 
sponsible, the  defendant  is  liable,  when  the  injury  would  not 
have  happened  except  for  his  negligence.  The  law  appli- 
cable to  such  a  state  of  facts  is  thus  stated  in  Shearman  & 
Redfield  on  Negligence,  sec.  10  : 

"Negligence  may,  however,  be  the  proximate  cause  of  an 
injury  of  which  it  is  not  the  sole  or  immediate  cause.  If  the 
defendant's  negligence  concurred  with  some  other  event 
(other  than  the  plaintiff's  fault)  to  produce  the  plaintiff's 
injury,  so  that  it  clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and  both  circumstances 
are  closely  connected  with  the  injury  in  the  order  of  events, 
the  defendant  is  responsible,  even  though  his  negligent  act 
was  not  the  nearest  cause  in  the  order  of  time." 

In  the  case  of  Lane  v.  Atlantic  Workt,  111  Mass.  136,  an 
action  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  iron  falling  from  defendant's  truck  carelessly  left 
standing  in  the  street,  the  immediate  cause  of  the  iron  fall- 
ing being  the  act  of  a  third  party  in  moving  the  tongue  of 
the  truck,  it  was  said  i 

"The  act  of  a  third  person,  intervening  and  contributing 
a  condition  necessary  to  the  injurious  effect  of  the  original 
negligence  will  not  excuse  the  first  wrongdoer,  if  such  act 
ought  to  have  been  foreseen.  The  original  negligence  still 
remains  a  culpable  and  direct  cause  of  the  injury.  The  test 
is  to  be  found  in  the  probable  injurious  consequences  which 
were  to  be  anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise." 

In  Powell  v.  Deveney,  3  Cush.  300,  the  defendant's  servant 
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left  his  master's  truck  in  the  street  with  the  shafts  supported 
in  the  customary  manner,  by  a  plank.  A  third  party  drove 
his  truck  against  defendant's,  and  in  consequence  of  the  col- 
lision the  shafts  of  the  latter  were  thrown  from  the  plank, 
whirled  around  on  the  sidewalk  on  which  plaintiff  was  then 
passing,  knocked  her  down  and  broke  her  leg.  It  was  held 
that  defendant  was  liable  for  the  injury.  In  Illidge  v.  Good- 
win, 5  C.  &  P.  190,  the  defendant's  cart  and  horse  were  left 
standing  in  the  street  without  any  one  to  attend  them.  A 
person  passing  by  whipped  the  horse,  which  caused  it  to  back 
against  the  plaintiff's  window.  It  was  urged  that  the  man 
who  whipped  the  horse,  and  not  the  defendant,  was  liable. 
Tindal,  C.  J.,  ruled  that  even  if  this  were  true,  it  would 
not  avail  as  a  defense.     He  says : 

"  If  a  man  chooses  to  leave  a  cart  standing  in  the  street, 
he  must  take  the  risk  of  any  mischief  that  may  be  done." 

In  the  case  of  Village  of  CarterviUe  v.  Cook,  129  111.  152, 
a  boy  fifteen  years  of  age,  while  passing  along  a  public  side- 
walk of  the  defendant,  by  reason  of  the  inadvertent  or  negli- 
gent shoving  of  another  boy  against  him,  was  pushed  from 
the  sidewalk  at  a  point  where  it  was  elevated  some  six  feet 
from  the  ground,  and  unprotected  by  tailing  or  guard,  and 
thereby  seriously  injured  in  one  of  his  limbs.  It  was  held 
that  the  village  was  liable  to  the  party  so  injured,  notwith- 
standing the  primary  cause  of  his  injury  was  the  act  of  the 
other  boy.  Among  the  many  other  cases  that  might  be  cited 
to  the  same  effect  are  the  following :  Burrell  Tp.  v.  Vncapher, 
117  Pa.  St.  353 ;  Webster  v.  Hudson  R.  R.  R.  Co.,  38  N.  Y. 
260;  Campbell  v.  City  of  Stillwater,  32  Minn.  308;  Richer  v. 
Freeman,  50  N.  H.  420 ;  Simmons  v.  New  B.,  V.  $  X.  St.  Co., 
97  Mass.  361 ;  Lake  v.  Milliken,  62  Me.  240 ;  Clark  v.  Cham- 
bers, 8  Q.  B.  L.  R.  327 ;  Pierce  v.  Conners,  20  Colo.  178. 

It  is  further  insisted  by  counsel  for  appellant  that  the 
injuries  complained  of  were  not  the  natural  and  probable 
consequence  of  their  supposed  negligence,  and  that  it  was 
not  their  duty  to  guard  against  unforeseen  consequences. 
Whether  or  not  the  injurious  consequences  that  did  result 
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from  their  negligence  in  this  case  were  Buch  as  they  ought 
reasonably  to  have  foreseen,  was  a  question  of  fact;  and  in 
the  instruction  above  quoted  was  submitted  to  the  jury  for 
their  determination.  As  was  said  in  the  case  of  Lane  v. 
Atlantic  Worha,  supra  : 

"  Whether  in  any  given  case  the  act  charged  was  negli- 
gent, and  whether  the  injury  suffered  was,  within  the  rela- 
tion of  cause  and  effect,  legally  attributable  to  it,  are  questions 
for  the  jury.  They  present  oftentimes  difficult  questions  of 
fact,  requiring  practical  knowledge  and  experience  for  their 
settlement,  and  where  there  is  evidence  to  justify  the  verdict, 
it  cannot  be  set  aside  as  matter  of  law.  The  only  question 
for  the  court  is,  whether  the  instructions  given  upon  these 
points  stated  the  true  teste  of  liability." 

We  deem  it  unnecessary  to  specifically  discuss  the  errors 
assigned  upon  the  giving  and  refusing  of  instructions.  While 
some  of  those  asked  by  the  appellant,  and  refused  by  the 
court,  correctly  state  the  law,  the  same  propositions  were 
included  in  the  general  instructions  given  by  the  court,  which 
we  think  fully  and  fairly  stated  the  law  of  the  case. 

Upon  a  careful  examination  of  the  entire  record  we  rind 
no  error  intervening  to  the  prejudice  of  appellant  that  would 
justify  a  reversal  of  the  judgment.  The  judgment  is  accord- 
ingly affirmed. 

Affirmed. 


City  of  Dbnveb  v.  Girard. 

21    Stl 

1.  Ohoisasoes — Licenser.  I  *  •I 
An  ordinance  granting  to  owners  of  abutting  lots  the  right  to  occupy  K  I  £     161 

designated  portion  of  the  sidewalk  with  a  tiuuth  or  stand  for  the     ^j-     ;, 
sale  of  merchandise  is  but  a  license,  which  may  be  revoked  at  any     18*  aszj 

2.  Streets,  City's  Costbol  of. 

So  long  as  the  city  continues  to  recognize  IU  highways  as  such,  It  can. 
not  irrevocably  deprive  itself  of  its  police  power  of  protecting  and 
guarding  them  against  unlawful  obstructions. 
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3.  Obdihancbs. 

Whetlier  or  not  a  municipal  ordinance  is  discriminating  must  be  deter- 
mined by  the  court  as  a  question  of  Ian  from  its  own  provisions, 
and  not  from  the  manner  of  its  enforcement, 

4.  Limitations. 

As  respects  public  rights  upon  streets  and  highways,  municipal  corpo- 
rations are  not  within  ordinary  statutes  of  limitations. 

5.  StUERTS,   CONTIUIL  OF— PUBLIC  NUISANCE. 

It  seems  that  a  stand  or  booth  erected  In  one  of  the  highways  of  a  city 
for  the  sale  of  merchandise  is  a  public  nuisance,  which  even  the 
city  could  not  maintain  without  legislative  authority. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  F.  A.  WnxiAMB,  Mr.  A.  B.  Seaman  and  Mr.  G.  Q. 
Richmond,  for  plaintiff  in  error. 

Mr.  C.  P.  Butler  and  Mr.  T.  E.  Wattebs,  for  defend- 
ant in  error. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  police  magistrate's  court 
in  the  city  of  Denver  by  the  plaintiff  in  error  to  recover  a 
penalty  for  the  violation  by  defendant  in  error  of  an  ordi- 
nance prohibiting  the  erection  or  occupation  of  any  booth  or 
stand  upon  the  streets  or  sidewalks,  and  the  sale  of  mer- 
chandise therefrom. 

A  judgment  was  rendered  against  the  defendant  in  error, 
from  which  an  appeal  was  taken  to  the  county  court,  where, 
upon  the  conclusion  of  the  trial,  the  cause  was  dismissed. 
From  this  judgment  the  city  has  brought  the  case  here  by 
writ  of  error. 

The  ordinance  upon  which  this  prosecution  is  based 
(passed  April  5,  1890)  makes  it  unlawful  for  "any  person 
to  erect  or  occupy  any  booth,  or  establish,  fix  or  occupy  any 
stand  for  the  sale  of  fruit,  books  or  other  merchandise,  or 
any  article  or  thing  of  value  whatsoever,  encumbering  any 
part  or  portion  of  the  streets  or  sidewalks  of  the  city  of 
Denver."    It  expressly  revokes  all  permits  that  may  there- 
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to  fore  have  been  granted  for  such  purposes,  and  repeals  alt 
ordinances  or  parts  of  ordinances  inconsistent  therewith. 

There  is  no  dispute  as  to  the  material  facts.  The  defend- 
ant occupied  a  fruit  stand  situate  on  the  sidewalk  on  Curtis 
street  near  its  intersection  with  15th  street.  The  stand  was 
a  permanent  structure,  and  had  remained  on  the  sidewalk 
for  about  four  years.  It  extended  into  Curtis  street  from 
the  lot  line  a  little  over  three  feet,  and  was  about  nine  feet 
in  length.  The  defendant  in  error  paid  rent  to  the  owner  of 
the  building  abutting  on  the  sidewalk  for  the  privilege  of 
maintaining  on  the  sidewalk  the  fruit  stand  from  which  she 
vended  her  wares. 

The  only  question  is  as  to  the  construction  of  these  ordi- 
nances. The  position  assumed  by  defendant  in  error,  as  we 
understand  it,  is:  First,  that  by  virtue  of  the  provisions  of 
ordinance  No.  39  (passed  March  22,  1886),  the  city  vacated 
three  feet  of  the  sidewalk,  which  for  about  four  years  had 
been  used  by  the  defendant  for  the  sale  and  display  of  her 
wares,  and  it  was  not  competent  for  the  city  council  there- 
after to  withdraw  this  grant  from  those  who  had  so  used  the 
sidewalks,  because  by  its  tacit  recognition  of  the  right  of 
abutting  owners  to  use  three  feet  of  the  sidewalks  the  city 
had  surrendered  to  them  all  control  over  such  portion  of  its 
highways,  to  which  the  abutting  owners  had  acquired  a  vested 
right;  second,  that  if  there  was  not  such  a  surrender  by  the 
city  of  its  control  over  the  portion  of  the  sidewalks  men- 
tioned, still  ordinance  No.  89  granted  to  the  owners  of  abut- 
ting lots  a  license  to  use  such  portion  of  the  sidewalks,  and 
that  such  license  has  not  been  revoked  ;  third,  that  the  city, 
by  its  conduct,  is  barred  by  the  statute  of  limitations  from 
now  assuming  authority  over  its  sidewalks. 

First.  The  argument  of  counsel  is  that  by  article  2,  section 
20,  subdivision  2,  of  the  city  charter,  the  city  council  has  the 
power,  by  ordinance,  to  vacate  its  streets  and  sidewalks, 
and  that  when  it  once  exercises  that  power  it  cannot  there- 
after resume  control  of  such  vacated  highway  to  the  injury 
of  those  who  have  availed  themselves  of  the  permission 
Vol.  xxi— 29 
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thereby  given  to  use  the  vacated  highway.  It  is  insisted 
that  ordinance  No.  89  is  an  exercise  of  such  power,  and  that 
thereby  three  feet  of  the  sidewalks  throughout  the  city  were 
vacated  for  the  use  and  benefit  of  private  persons  for  the  sale 
and  display  of  goods  thereupon. 

We  are  cited  to  the  case  of  Whittett  v.  Union  D.  $  R.  Co.t 
10  Colo.  248,  in  support  of  defendant's  contention.  It  was 
there  held  that  the  city  of  Denver  may  vacate  a  street,  which 
thereafter  may  be  occupied  and  used  by  a  quasi  public  cor- 
poration for  purposes  which  accommodate  the  public  gener- 
ally, and  that  an  owner  of  lots  situate  on  said  street,  but 
not  abutting  on  the  part  vacated,  did  not  suffer  damage  so 
peculiar  to  himself  as  to  entitle  him  to  injunctive  relief,  and 
that  he  could  uot  enjoin  the  erection  and  use  by  the  Depot 
Company  of  a  union  depot  upon  the  vacated  premises,  and 
could  recover  do  damages  against  it,  for  his  injury  fit  any) 
was  the  Bame  in  kind  as  that  sustained  by  all  persons  in  the 
city  who  might  travel  that  way. 

It  will  be  observed  that  the  facts  in  the  Whittett  Cote, 
which  was  one  between  private  individuals,  are  quite  differ- 
ent from  those  in  the  case  at  bar,  wherein  the  city  is  endeav- 
oring, as  against  a  private  person,  to  remove  an  obstruction 
from  its  highway,  which  it  still  maintains  as  such. 

To  this  contention  of  defendant  in  error  we  say  that  if 
ordinance  No.  89  is  to  be  construed  as  an  attempted  exercise 
by  the  city  council  of  its  power  to  vacate  its  highways,  it  is 
beyond  the  power  of  the  city  council  thus  to  alien  or  farm 
out  any  portion  thereof  for  a  merely  private  use,  while  at 
the  same  time  it  continues  to  maintain  them  as  such.  Own- 
era  of  property  in  the  neighborhood,  not  making  such  use  of 
their  property,  as  well  as  the  traveling  public  generally,  have 
rights  which  cannot  be  thus  frittered  or  bartered  away. 
But  this  ordinance  was  not  intended  to  accomplish  any  such 
purpose,  nor  did  it  do  so.  It  is  merely  an  exercise  of  the 
power  vested  in  the  city  of  regulating  the  use  to  be  made  of 
its  highways ;  and  it  is  entirely  beyond  the  power  of  a  mu- 
nicipal government  in  such  regulation  irrevocably  to  deprive 
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itself  of  its  police  power  of  protecting  and  guarding  the 
highways  against  unlawful  obstruction,  so  long  aa  it  continues 
so  to  recognize  them.  Commonwealth  v.  Blaisdell,  1 07  Mass. 
284 ;  2  Dillon  Mun.  Corp.  (3d  ed.),  sec.  660,  and  cases  cited ; 
Elliott  on  Roads  and  Streets,  479. 

If  ordinance  No.  39  should  be  construed  as  an  attempt 
irrevocably  tu  grant  to  private  individuals  for  private  pur- 
poses the  power  permanently  to  obstruct  its  highways,  we 
should  hold  it  unconstitutional,  as  ultra  viret  the  city  coun- 
cil to  deprive  itself  of  the  power  to  regulate  the  use  to  be 
made  of  its  highways.  But  we  regard  ordinance  No.  39  as 
merely  an  exercise  of  the  police  power,  and  hold  that  it  only 
grants  a  license  for  the  use  by  abutting  owners  of  a  part  of 
the  sidewalks  of  the  city  for  the  sale  and  display  of  goods, 
and  that  it  does  not  convey,  or  purport  to  convey,  any  portion 
of  the  sidewalks  to  private  persons.  Conferring  a  license 
only,  it  follows  that  the  same  may  be  revoked  by  the  city  at 
any  time.  No  vested  in  terest  therein  can  be  acquired  by  any 
persons  who  have  made  use  of  the  sidewalks  in  accordance 
with  the  privileges  therein  conferred.  Cooley  on  Const.  Lim. 
(6th  ed.),  340-342,  47 1. 

Second.  Conceding  this  to  be  true,  the  defendant  in  error 
nevertheless  contends  that  the  ordinance  is  still  in  force,  be- 
cause ordinance  No.  42,  attempting  to  revoke  such  license,  is 
discriminating,  and  therefore  does  not  repeal  the  former  ordi- 
nance. The  court  admitted  oral  evidence  tending  to  show 
that  many  of  the  sidewalks  in  various  parts  of  the  city  were 
obstructed  by  like  stands,  and  in  various  other  ways.  The 
court  also  admitted  in  evidence,  in  behalf  of  the  defendant, 
ordinance  No.  39,  section  5  of  which  is  as  follows: 

"No  person  shall  place,  or  suffer  to  be  placed,  upon  any 
street  or  sidewalk  in  this  city  any  goads,  wares  or  merchan- 
dise, for  sale  or  show,  beyond  three  feet  from  the  front  line 
of  the  lot  where  such  goods  may  be  so  exposed." 

We  suppose  the  court  admitted  this  oral  testimony,  and, 
in  some  measure,  this  ordinance,  to  enable  it  to  pass  upon  the 
alleged  discriminating  character  of  the  ordinance  for  the  vio- 
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lation  of  which  the  defendant  was  on  trial.  Whether  or  not 
a  municipal  ordinance  is  discriminating,  must  be  determined 
by  the  court  as  a  question  of  law  from  the  provisions  of  the 
ordinance  itself,  and  not  from  the  manner  of  its  enforcement. 
Dillon  Mun.  Corp.  (3d  ed.),  sec.  827 ;  Beach  on  Pub.  Corp., 
sees.  514  (0,  517,  994. 

But  if  the  reasonableness  of  an  ordinance  is  to  be  deter- 
mined from  extrinsic  evidence  (which  in  some  cases  seems 
to  be  the  rule — 2  Dillon  Mun.  Corp.,  sec.  734),  in  the  present 
case  the  prima  facie  presumption  of  the  reasonableness  of 
ordinance  No.  42  arising  from  its  passage  by  the  city  council, 
as  well  as  by  its  own  terms,  is  not  overcome  by  the  evidence 
in  the  record.  It  is  not  void  because  it  conflicts  with  a  prior 
ordinance  relating  to  the  same  subject ;  and  it  is  equally  clear 
that  it  is  not  unreasonable  merely  because  the  municipal 
authorities  have  been  lax  in  impartially  enforcing  it,  or  had 
not,  at  the  time  of  the  trial,  instituted  suits  against  other 
violators  of  its  provisions. 

In  terms  the  ordinance  applies  to  all  classes  of  persons  and 
all  persons  of  every  class  who  are  engaged  in  the  display  and 
sale  of  goods.  It  does  not  make  penal  an  act  when  done  by 
any  designated  class  or  particular  person,  and  relieve  the 
same  act  of  that  character  and  make  it  lawful  when  done  by 
another.  It  is  general  in  its  nature,  fair,  impartial  and  uni- 
form in  operation.  It  prohibits  all  persons  from  occupying 
any  part  of  a  sidewalk  for  the  sale  and  display  of  goods,  ex- 
pressly revokes  any  license  that  may  theretofore  bave  been 
granted  for  the  use  of  such  sidewalks  for  such  purpose,  and 
repeals  all  inconsistent  ordinances.  It  follows  conclusively 
that  the  former  ordinance)  which  impliedly  permitted  the 
use  of  the  sidewalks  for  such  purpose,  was  repealed,  both 
expressly  and  by  implication,  by  the  later  ordinance. 

Third.  Another  contention  of  the  defendant  in  error,  that 
the  city  is  now  barred  by  the  statute  of  limitations  from  as- 
serting its  jurisdiction  over  its  highways  because  of  the  use 
and  occupation  by  her  for  four  years  of  this  stand  under  the 
license  granted  by  an  ordinance,  is  wholly  untenable.     In 
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Mouat  Lumber  Co.  v.  City  of  J)ent>er,  aide,  p.  1,  it  was  held 
that  the  statute  of  limitations  did  Dot  run  against  the  city 
in  a  case  like  this.  In  certain  cases  an  estoppel  tn  pais  can 
be  set  up,  but  the  facts  of  this  case  do  not  call  for  the  appli- 
cation of  that  doctrine. 

A  decision  in  this  case  might  have  been  placed  upon  the 
ground  that  the  stand  of  the  defeudant  in  error  was  a  public 
nuisance  erected  in  one  of  the  highways  of  the  city,  which 
even  the  city  could  not  maintain  without  authority  expressly 
conferred  upon  it  by  the  legislature,  or  impliedly  arising  out 
of  some  express  power  granted ;  that  it  was  not  competent 
for  the  city  council  while  it  continued  to  maintain  its  side- 
walks as  part  of  its  public  highways,  to  grant  to  private  per- 
sons for  private  purposes  any  portion  of  the  same.  But  it 
is  not  necessary  in  this  case  to  invoke  this  general  principle, 
established  by  so  many  cases,  the  existence  of  which  the 
defendant  in  error  is  disposed  to  admit.  We  are  clearly  of 
the  opinion  that  ordinance  No.  39  merely  granted  a  revocable 
license  for  the  use  of  three  feet  of  the  sidewalks  of  the  city  for 
the  sale  and  display  of  goods,  which  license  was  thereafter  re- 
voked by  the  passageof  ordinance  No.  42,  and  that  the  defend- 
ant in  error  acquired  no  vested  right  to  maintain  a  permanent 
obstruction  in  the  sidewalk.  Therefore  the  judgment  of  the 
county  court  should  be  reversed  and  the  cause  remanded. 

Reverted. 


City  of  Denver  et  al.  v.  Monash  et  al. 

1.  WHIT  OF    EUBOR. 

A  writ  of  error  does  not  lie  to  an  interlocutory  order. 

2.  Same— ObdsM  nr  Vacation. 

An  order  ol  the  Judge,  in  vacation,  purporting  to  make  permanent  a 
temporary  injunction,  is  not  such  a  final  disposition  of  tike  case  as 
to  be  reviewable  upon  a  writ  of  error  thereto. 

Error  to  the  District  Court  of  Arapahoe  County, 
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Mr.  F.  A.  Williams,  Mr.  A.  B.  Seaman  and  Mr.  G.  Q. 
Richmond,  for  plaintiffs  in  error. 

Mr.  C.  P.  Butler,  Messrs.  Ross  &  Deweese  and  Mr. 
T.  E.  Waiters,  for  defendants  in  error. 

Per  Curiam.  This  action  was  instituted  by  a  number 
of  merchants  of  the  city  of  Denver  to  restrain  the  municipal 
authorities  from  enforcing  a  city  ordinance  prohibiting  the 
erection  or  occupation  of  stands  upon  any  part  of  the  side- 
walks for  the  sale  or  display  of  goods. 

Upon  filing  the  complaint  a  temporary  writ  of  injunction 
was  issued,  restraining  the  defendants  in  accordance  with 
the  prayer  of  the  complaint.  Thereafter  the  judge  of  the 
court,  in  vacation,  heard  testimony,  and  signed  a  decree 
purporting  to  make  permanent  the  temporary  writ  there- 
tofore issued.  This  order  of  the  judge  in  vacation  does  not, 
however,  have  the  force  and  effect  of  a  final  decree  by  the 
court.  It  is  purely  interlocutory  in  character,  and  discre- 
tionary with  the  judge,  and  cannot  be  reviewed  here. 

This  case,  so  far  as  we  are  advised,  was  never  finally  dis- 
posed of  in  the  district  court  and  is  still  pending  there. 
Until  the  trial  court  enters  a  final  judgment  upon  the  merits, 
we  cannot  review  its  interlocutory  order,  or  the  order  of 
the  judge  at  chambers,  such  as  is  the  one  now  before  us. 
The  writ  of  error  prosecuted  to  such  intermediate  order  is 
therefore  dismissed  for  want  of  jurisdiction  in  this  court  to 
entertain  the  same. 

Ditmitted. 
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Dextee  v.  Collins  et  al. 

1.  Evidence. 

Where  the  testimony  of  the  parties  to  an  action  upon  an  alleged  eon- 
tract  of  employment  is  directly  contradictory,  evidence  of  circum- 
stances existing  at  the  time  the  contract  is  alleged  to  hare  been 
made  which  tend  to  show  that  the  making  of  the  agreement  would 
have  been  unreasonable  on  part  of  defendant  may  be  given  In  cor- 
roboration of  his  statement. 

2.  Sams. 

The  fact  that  a  contract  exists,  though  not  enforceable  under  the  stat- 
ute, of  frauds,  the  existence  of  which  would  tend  to  corroborate 
the  statements  of  defendant,  is  competent  evidence  and  relevant 
for  that  purpose. 

3.  Statute  of  Fbavds,  by  Whom  Available. 

The  objection  that  a  verbal  option  or  naked  promise  to  sell  real  estate 
is  not  enforceable  cannot  be  raised  by  a  stranger  to  the  transaction. 

4.  Evidence. 

It  may  be  shown  by  defendant,  in  an  action  to  recover  commissions  for 
the  sale  of  real  estate,  where  his  testimony  is  in  conflict  with  that 
of  the  plaintiff  on  tbe  question  of  employment,  that  for  fifteen 
months  after  the  alleged  sale  plaintiff  made  no  demand  for  a  com- 
mission. 

6.  Interest. 

Interest  is  not  recoverable  upon  an  unliquidated  demand. 

e.  Same. 

Interest  Is  a  creature  of  the  statute.  It  was  error  to  allow  It  in  this 
case,  even  if  the  jury  found  that  there  was  an  express  agreement 
to  pay  a  definite  commission. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  was  an  action  by  the  appellees,  as  plaintiffs  below, 
to  recover  from  the  appellant,  as  defendant,  commissions 
alleged  to  be  due  on  the  sale  of  defendant's  real  estate  by 
plaintiffs.  The  complaint  stated  an  express  contract  be- 
tween the  parties,  whereby  the  defendant  agreed  to  pay  the 
plaintiffs  the  sum  of  $2,500  for  procuring  a  purchaser  to 
buy  the  defendant's  property  at  the  agreed  price  of  $100,000. 

At  the  close  of  the  plaintiffs'  testimony,  leave  was  asked 
by  them,  and  granted  by  the  court,  to  amend  tbe  complaint 
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by  inserting  a  second  cause  of  action  based  upon  a  quantum 
meruit  for  the  same  services.  There  was  a  denial  in  the 
answer. of  the  allegations  of  the  complaint  concerning  the 
contract  and  as  to  the  performance  of  the  services.  Upon 
trial  to  a  jury  a  verdict  against  the  defendant  whs  returned, 
upon  which  the  court  entered  judgment  for  $2,500  and  inter- 
est, from  which  the  defendant  brings  his  appeal  to  this  court. 

Mr.  Clinton  Reed,  for  appellant. 

Messrs.  Rogers,  Shafkoth  &  Walling,  for  appellees. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court 

Numerous  errors  are  assigned,  but  we  shall  consider  only 
three  of  them,  as  their  determination  necessitates  a  reversal 
of  the  judgment.  There  was  a  direct  conflict  between  the 
testimony  of  Shackelford,  oue  of  the  plaintiffs,  and  the 
defendant  Dexter,  as  to  the  making  of  the  contract  for  the 
services  of  the  plaintiffs  as  brokers  to  sell  the  defendant's 
real  estate,  Shackelford  testified  that  the  defendant  em- 
ployed the  plaintiffs  to  sell  the  property  in  question  for 
$100,000,  and  agreed  to  give  them  as  a  commission  for  the 
sale  2$  per  cent  of  the  selling  price,  or  the  sum  of  $2,500. 
This  the  defendant  denied. 

As  a  circumstance  tending  to  show  that  the  contract  sued 
on  was  not  made  by  him,  Dexter  testified  that  prior  to  the 
time  when  the  plaintiffs  allege  that  their  contract  was  en- 
tered  into  with  him,  he  had  given  an  option  ou  the  property 
for  the  aet  price  of  $100,000,  which  did  not  expire  until  the 
first  of  the  following  January,  and  gave  that  as  one  reason 
why  be  could  not  sell  to  another.  Defendant's  counsel  then 
offered  to  show  by  his  own  testimony,  and  by  that  of  Mr. 
Sullivan,  who  held  the  option,  that  at  the  time  Sullivan  was 
able  and  willing  to  buy  the  property  at  the  price  named. 
An  objection  was  made  by  the  plaintiffs,  which  the  court 
sustained,  and  this  ruling  the  defendant  assigns  as  error. 
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Had  there  been  no  direct  testimony  for  the  defendant  that 
the  contract  in  question  was  not  made  by  him, — the  exist- 
ence of  which  was  one  of  the  main  issues  involved,— possi- 
bly the  rejection  of  this  offer  would  not  have  been  improper. 
But  there  was  direct  evidence  by  Dexter  denying  the  mak- 
ing of  the  contract,  and  this  testimony  of  Sullivan's  would 
undoubtedly  tend  to  corroborate  the  testimony  of  Dexter  in 
that  particular. 

In  the  absence  of  proof  to  the  contrary,  it  is  fair  to  sup- 
pose that  Shackelford  and  Dexter  intended  to  tell  the  truth 
in  their  testimony.  Presumably  they  stood  equally  credible 
as  witnesses  before  the  jury.  Shackelford  affirmed  that  Dex- 
ter employed  him  to  sell  his  property  for  $100,000,  and  out 
of  such  sum  to  pay  his  commission  of  $2,500.  Dexter  denied 
this.  It  certainly  would  tend  to  render  improbable  the  state- 
ment of  Shackelford,  and  probable  the  claim  of  Dexter,  if 
Sullivan  should  testify  that  prior  to  the  time  of  the  alleged 
contract  between  the  plaintiffs  and  Dexter  he  had  an  option 
on  the  property,  and  then  stood  ready,  able  and  willing  to 
pay  as  net  price  therefor  the  sum  of  $100,000.  In  the  natural 
course  of  things,  a  rational  man  would  not  enter  into  a  con- 
tract whereby  he  was  to  receive  only  $97,500  for  his  property 
from  one  man,  while  at  the  same  time  he  could  get  from 
another  $100,000. 

But  the  appellees  insist  that  this  option  to  Sullivan  was  a 
verbal  option, — a  mere  naked  promise, — and  could  not  be  en- 
forced against  him.  We  may  remark  that  this  could  be  taken 
advantage  of  only  by  Dexter,  and  appellees  cannot  insist 
upon  it  as  something  which  inures  to  their  benefit.  But  this 
circumstance  does  not  render  the  testimony  less  relevant. 
At  most,  it  goes  only  to  the  weight  or  sufficiency  of  the  evi- 
dence, and  while  we  cannot  say  what  weight  such  testimony 
would  have  with  a  jury,  we  are  clear  that  it  was  relevant, 
and  should  have  l<een  admitted,  as  it  tended  directly  to  estab- 
lish »  pertinent  hypothesis  of  the  case,  and  tended  to  corro- 
borate and  make  more  probable  the  statement  of  Dexter  that 
he  did  not  make  the  contract  of  employment,  or  offer  to  take 
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for  his  property,  or  to  pay  as  commission,  the  respective 
sums  to  which  Shackelford  had  testified,  just  as  testimony 
that  Sullivan  held  do  option,  or  was  unwilling  or  unable  to 
buy  the  property  under  the  option,  would  tend  to  make  less 
probable  Deleter's  testimony  concerning  the  contract  with 
Shackelford. 

Appellant  further  insists  that  the  court  erred  in  refusing 
to  allow  the  defendant  to  testify  that  for  fifteen  months  after 
the  alleged  sale  the  plaintiffs  never  made  any  demand  for 
their  commission.  We  think  this  a  circumstance  that  was 
proper  to  be  shown  in  this  case,  and  relevant  to  other  facts 
already  in  evidence.  The  case  of  Baird  v.  Qillett,  47  N.  Y. 
186,  and  kindred  cases  cited  by  appellees,  are  not  in  point, 
and  are  clearly  distinguishable  from  the  principle  involved 
in  this  case.  The  case  of  Baird  v.  GiUett,  supra,  was  one 
where  a  physician  was  sued  for  malpractice,  and  the  plaintiff 
offered  to  prove  that  the  defendant  for  eighteen  months  had 
presented  no  bill  for  his  services.  The  court  properly  held 
that  such  evidence  would  not  in  any  degree  Lend  to  prove  or 
disprove  care  or  want  of  skill  by  the  physician,  which  was 
the  sole  issue  in  the  case  on  trial.  But  if  the  case  had  been 
one  for  services  rendered  by  the  physician  to  a  patient,  and 
the  issue  had  been  the  existence  or  nonexistence  of  a  con- 
tract of  employment  for  the  rendering  of  the  services,  and 
there  was  a  conflict  in  the  direct  evidence  as  to  this  issue, 
we  apprehend  that  evidence  to  the  effect  that  no  bill  had 
been  presented  by  the  physician  for  a  long  time  would  be 
relevant  as  bearing  directly  upon  the  issue  involved. 

We  refer  to  this  point,  not  that  we  deem  the  refusal  of  the 
evidence  offered  prejudicial  error; — for,  among  other  rea- 
sons, Shackelford  admitted  that  be  never  made  any  demand 
of  Dexter  for  his  commission  before  bringing  suit,  and  no  evi- 
dence of  such  demand  was  before  the  jury; — but  lest  our 
Bilence  might,  in  view  of  another  trial,  be  taken  as  a  sanction 
of  this  ruling  of  the  court,  it  is  proper  at  this  time  to  ex- 
press our  disapproval  of  the  same. 

The  following,  among  other  cases,  are  cited  in  favor  of 
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oar  ruling,  particularly  as  to  the  first  point  discussed: 
Thompson  on  Trials,  sac.  886 ;  Wharton  on  Evidence,  see.  21 : 
Greenleaf  on  Evidence  (14th  ed.),  sec.  51  (a) ;  Grots  v. 
Kistler,  14  Colo.  571 ;  Paddleford  v.  Cook,  74  Iowa,  438 : 
Kenyan  v.  Kenyan,  72  Wis.  234 ;  Stevenson  v.  Stewart,  11  Pn. 
St.  307;  Furnas  v.  Jhirgin,  119  Mass.  500;  Houghton  v. 
Clough  et  al,  30  Vt  812 ;  Bedell  v.  Fott,  50  Vt.  97 ;  Luce  v. 
Hoirington,  56  Vt  486. 

When  analyzed,  the  cases  cited  by  appellees  that  this  evi- 
dence is  directed  to  an  immaterial  issue  do  not  sustain  the 
position  assumed.  Were  it  necessary,  a  distinction  could 
easily  be  drawn  between  them  and  the  case  at  bar.  Neither  is 
appellees'  contention  that  this  evidence  is  cumulative  only, 
and  hence  its  rejection  harmless,  sound.  It  was  the  only 
testimony  of  the  character  offered,  and  it  was  material. 

The  court  instructed  the  jury  that  if  they  found  for  the 
plaintiffs,  either  under  the  express  agreement  or  on  the 
quantum  meruit,  in  any  amount,  they  should  add  interest 
thereto  from  the  time  the  same  became  due,  as  to  which  the 
court  told  the  jury  there  was  no  conflict,  viz.  December  31, 
1889.  This  was  error.  We  are  unable  to  determine  whether 
the  jury  found  for  the  plaintiffs  under  the  first  or  second 
cause  of  action.  If  under  the  second,  the  claim  was  for  an 
unliquidated  demand,  and  this  court,  under  our  former  stat- 
ute concerning  interest,  has  held,  in  the  case  of  D.,  S.  P.  $■  P. 
R.  R,  Co.  v.  Moynahan,  8  Colo.  56,  that  interest  was  not  re- 
coverable in  such  a  case.  Interest  is  a  creature  of  the  statute, 
and  under  our  present  statute  relating  to  interest  (Session 
Laws  1889,  p.  206)  there  is  nothing  to  change  the  rule  laid 
down  in  the  Moynahan  Gate,  supra.  Under  all  the  authori- 
ties, even  where  interest  is  recoverable  upon  an  unliquidated 
claim,  it  does  not  begin  to  run  until  the  date  of  tbe  demand. 
The  beginning  of  the  suit  we  do  not  deem  equivalent  to  a 
demand  in  this  case,  and,  there  is  no  pretense  that  demand 
for  the  commissions  was  made  other  than  that  alleged  to  be 
made  as  the  result  of  the  filing  of  the  complaint.  But  if 
the  beginning  of  the  suit  is  equivalent  to  a  demand,  interest 
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should  not  run  from  the  date  the  services  were  rendered, 
which  was  more  than  a  year  prior  to  the  time  of  the  demand. 

If  the  jury  had  found  for  the  plaintiffs  under  the  express 
contract,  possibly  the  awarding  of  interest  would  not  require 
a  reversal  of  the  case,  as  we  might  ascertain  what  part  of 
the  judgment  was  the  sum  found  to  be  due  for  services  ren- 
dered, and  what  as  interest ;  but  considering  the  errors  al- 
ready discussed  which  require  a  reversal  of  the  case,  we  do 
not  feel  disposed  to  make  the  required  calculation. 

For  the  foregoing  reasons  the  judgment  in  this  case  is 
reversed  and  the  cause  remanded  with  instructions  to  pro- 
ceed further  in  accordance  with  this  opinion. 

Reversed. 


Young  v.  Simpson. 


1.  Electiohs. 

Unless  the  statute  declares  that  a  strict  compliance  with  Its  require- 
ments by  the  elector  is  essential  to  have  his  ballot  counted,  courts 
will  not  undertake  to  disfranchise  him  by  rejecting  his  ballot  where 
his  choice  can  be  gathered  from  the  ballot  viewed  In  the  light  of 
the  circumstances  surrounding  the  election. 

2.  Sauk— Pabty  Emblems— Constboction  of  Ballot. 

The  statute  provides  that  when  an  elector  desires  to  vote  for  all  the 
nominees  of  a  particular  party  he  may  do  ho  by  placing  a  cross 
opposite  the  emblem  of  such  party  in  the  appropriate  place;  but 
when  he  desires  to  vote  partly  for  the  nominees  of  one  party  and 
partly  for  those  of  another,  he  should  place  a  cross  opposite  the 
names  of  the  candidates  for  whom  he  elects  to  vote.  Bat  where, 
after  putting  a  cross  opposite  a  party  emblem,  he  particularizes 
his  intention  by  placing  a  cross  opposite  the  names  of  certain  can- 
didates upon  the  ticket,  the  particular  designation  controls. 

3.  Same. 

Where  a  ballot  has  no  mark  opposite  any  party  emblem,  but  Is  marked 
with  a  cross  to  the  left  and  before  the  candidate's  name,  it  should 
be  counted,  although  the  customary  and  better  practice  is  to  put 
the  cross  to  the  right  of  the  name  of  the  candidate  Intended  to  be 
voted  for. 

i.  Same — Absence  fbom  Pbecinct. 

A  mere  temporary  absence  of  an  elector  from  his  precinct,  without 
intention  to  change  his  residence,  which  was  caused  by  business 
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and  prolonged  by  sickness,  will  not  disqualify  him  where  he  returns 
to  the  precinct  of  his  residence  In  time  to  vote. 

5.  Construction  of  Ballot. 

A  voter  designated  bis  choice  by  placing  a  cross  not  tn  the  space  pre- 
pared for  that  purpose,  but  fifteen  sixteenths  of  an  Inch  to  the 
right  of  the  square  opposite  the  emblem  of  the  People's  part;. 
Held,  that  the  ballot  was  properly  counted  for  the  nominees  of  that 
P*rtj. 

Error  to  the  County  Court  of  Logan  County. 

At  the  general  election  in  1894,  plaintiff  in  error,  Nathan- 
iel Young,  and  defendant  in  error,  John  H.  Simpson,  were 
opposing  candidates  for  the  office  of  county  commissioner 
of  Logan  county.  The  canvassing  board  of  the  county  found 
that  plaintiff  in  error  had  received  477  votes  for  this  office, 
and  defendant  in  error,  Simpson,  476,  and  declared  the  for- 
mer duly  elected  by  a  majority  of  one  vote.  Defendant  in 
error  then  instituted  this  contest,  averring  that  in  a  certain 
precinct  of  Logan  county  the  judges  had  failed  to  count  for 
him  two  votes  which  were  duly  cast  for  him. 

In  the  answer  of  plaintiff  in  error  it  is  admitted  that  the 
two  ballots  referred  to  in  the  complaint  were  cast  for  de- 
fendant in  error,  and  should  have  been  counted  for  him. 
Plaintiff  in  error,  however,  filed  a  counter  statement  setting 
up  several  grounds  of  contest.  This  new  matter  in  the 
answer  is  denied  by  the  replication.  Upon  these  issues  a 
trial  was  had  before  the  county  judge,  resulting  in  a  finding 
that  defendant  in  error  had  received  477  votes  and  plaintiff 
in  error  476,  and  judgment  was  accordingly  rendered  in 
favor  of  defendant  in  error.  From  this  judgment  an  appeal 
was  prosecuted  under  section  17,  page  198,  of  act  of  1885. 
In  the  opinion  of  the  court  the  review  should  be  had  as  upon 
a  writ  of  error,  and  the  cause  has  been  accordingly  redock- 
eted  as  provided  by  the  act  of  1891. 

Mr.  S.  A .  Btjrke  and  Mr.  W.  L.  Hats,  for  plaintiff  in 
error. 

Mr.  W.  E.  Cbissmas  and  Mr.  H.  D.  Hinkijsy,  for  defend- 
ant in  error. 
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Chief  Justice  H ayt  delivered  the  opinion  of  the  court. 

The  principal  object  of  the  rules  of  procedure  prescribed 
by  statute  for  conducting  an  election  is  to  protect  the  voter  in 
his  constitutional  right  to  vote  in  secret ;  to  prevent  fraud  in 
balloting  and  secure  a  fair  count.  Such  rules  are  usually 
held  to  be  directory  as  distinguished  from  mandatory,  and 
unless  the  statute  declares  that  a  strict  compliance  is  essen- 
tial in  order  to  have  the  ballot  counted,  the  courts  will  not 
undertake  to  disfranchise  any  voter  by  rejecting  his  ballot, 
where  his  choice  can  be  gathered  from  the  ballot  when  viewed 
in  the  light  of  the  circumstances  surrounding  the  election. 
Kellogg  v.  Hickman,  12  Colo.  256 ;  Allen  v.  Glynn,  17  Colo. 
338 ;  The  People  ex.  rel.  Eaton  v.  The  Dutrict  Court,  18  Colo. 
26 ;  The  State  v.  Rutiell  et  at.,  51  N.  W.  Rep.  465 ;  Paine  on 
Elections,  sec.  498. 

Our  statute  declares,  in  section  29,  that  "  if  a  voter  marks 
in  ink  more  names  than  there  are  persons  to  be  elected  to  an 
office,  or  if  for  any  reason  it  is  impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  filled,  bis  ballot  shall 
not  be  counted  for  such  office."  Ergo,  if  the  choice  of  the 
voter  can  be  determined,  the  vote  must  be  counted.  In  the 
light  of  these  general  principles  and  the  statute,  it  is  not 
difficult  to  dispose  of  the  assignments  of  error  in  this  case. 

The  first  of  these  brings  up  for  review  the  refusal  of  the 
county  court  to  count  for  plaintiff  in  error,  Young,  a  certain 
ballot  cast  in  precinct  No.  6,  marked  exhibit  "C."  On  this 
ballot  the  cross  appears  opposite  the  emblem  of  the  People's 
party.  Similar  crosses  are  also  to  be  found  in  the  appro- 
priate columns  opposite  the  names  of  each  individual  candi- 
date of  the  People's  party,  except  that  the  ballot  is  not  so 
marked  opposite  the  name  of  the  plaintiff  in  error,  Young, 
nor  opposite  the  names  of  the  candidates  for  precinct  officers. 

The  statute  provides  that  when  any  elector  desires  to  vote 
for  all  the  nominees  of  a  particular  party,  he  may  do  so  by 
placing  a  cross  opposite  the  emblem  of  such  party  in  the  ap- 
propriate space,  but  when  any  elector  desires  to  vote  a  mixed 


Digitized  by  GOO^k' 


1895.]  Young  v.  Simpsob.  463 

ticket,  partly  for  the  candidates  of  one  party  and  partly  for 
those  of  another,  he  should  place  a  cross  opposite  the  names 
of  the  candidates  for  whom  he  elects  to  vote.  In  this  par- 
ticular instance  it  will  be  noticed  that  the  voter  has  attempted 
to  adopt  both  methods.  He  has  placed  a  cross  opposite  the 
emblem  of  the  People's  party  and  also  one  opposite  the  names 
of  all  the  individual  candidates  of  such  party,  except  those 
mentioned.  If  the  voter  had  only  placed  a  cross  in  the  ap- 
propriate space  opposite  the  emblem  of  his  party,  this,  under 
the  statute,  would  have  shown  conclusively  an  intention  to 
vote  for  all  the  candidates  -of  such  party ;  but  having  under- 
taken to  particularize  by  putting  a  cross  opposite  the  names 
of  certain  candidates  upon  the  ticket,  by  a  familiar  principle 
of  the  taw,  the  particular  designation  of  the  candidates  for 
whom  the  voter  intended  to  vote  must  be  held  to  control  the 
general  designation.  Consequently  the  county  judge  cor- 
rectly decided  that  plaintiff  in  error,  Young,  was  not  entitled 
to  this  vote. 

The  second  assignment  of  error  has  reference  to  ballot 
marked  exhibit  "  G."  Upon  this  ballot  there  is  no  mark 
opposite  any  emblem,  but  the  ballot  is  marked  with  a  cross 
within  the  margin  of  the  line  to  the  left,  and  immediately 
before  tlie  names.  The  statute  does  not  designate  where  the 
cross  shall  be  placed, — whether  to  the  right  or  to  the  left  of 
the  candidate's  name.  It  only  provides  that  the  voter  shall 
prepare  his  ballot  by  placing  a  cross  opposite  the  name  of 
each  candidate  of  his  choice.  Undoubtedly  the  more  appro- 
priate place  on  the  form  before  us  is  to  the  right  of  the  names 
of  the  candidates,  and  this  is  the  customary  and  usual  prac- 
tice in  such  cases.  We  think,  however,  that  the  intention  of 
the  voter  to  vote  for  the  candidate  of  the  People's  party  is 
clearly  manifest  by  the  marks  upon  his  ticket,  and  it  was 
error  for  the  county  judge  to  reject  ballot  marked  exhibit 
"G." 

The  third  and  fourth  assignments  of  error  relate  to  the 
reception  and  counting  of  the  billots  of  N.  T.  Fisk  and  his 
wife.     These  ballots  were  cast  in  precinct  No.  3  of  Logan 
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county.  From  the  evidence  introduced  it  Appears  that  the 
Fisks,  husband  and  wife,  resided  on  their  homestead  near 
Iliff,  in  precinct  No.  6 ;  that  they  had  resided  within  the 
county  and  precinct  prior  to  October  27, 1894,  more  than 
the  time  required  to  qualify  voters  under  the  statute.  On 
that  day  they  made  final  proof  of  their  homestead  entry,  go- 
ing to  the  United  States  land  office  at  Sterling  for  that  pur- 
pose ;  not  wishing,  however,  to  change  their  residence  by  so 
doing,  but  intending  to  return  to  their  homestead  in  a  few 
days  and  remain  thereon  until  after  the  election.  They  were, 
however,  detained  in  Sterling  by  sickness,  but  returned  in 
time  to  vote  in  the  precinct  in  which  their  homestead  was 
situated.  Their  right  to  vote  in  such  precinct,  we  think,  is 
clear. 

This  disposes  of  all  the  assignments  of  error  that  have 
been  argued  by  plaintiff  in  error.  There  are,  however,  two 
assignments  of  cross  error  on  the  part  of  defendant  in  error 
which  will  be  briefly  considered. 

The  first  relates  to  the  action  of  the  trial  judge  in  reject- 
ing as  illegal  the  ballot  of  one  E.  £.  Beeman,  and  in  deduct- 
ing this  vote  from  the  number  cast  for  John  H.  Simpson. 
There  is  no  error  in  this  ruling.  The  vote  shows  conclusively 
that  Beeman  bad  not  maintained  a  residence  in  Logan  county 
for  a  sufficient  length  of  time  to  become  a  legal  voter  under 
the  statute. 

The  second  assignment  of  cross  error  has  reference  to  the 
action  of  the  trial  court  in  counting  the  ballot  marked  exhibit 
"  F."  On  this  ballot  the  voter  has  designated  his  choice  by 
placing  a  cross  not  in  the  space  prepared  for  that  purpose, 
but  }$  of  an  inch  to  the  right  of  the  square  opposite  the 
cottage  home,  the  emblem  of  the  People's  party.  We  think 
the  intent  of  the  voter  is  clearly  manifest  from  the  manner 
in  which  this  ticket  is  marked,  and  that  the  county  court 
in  counting  this  ballot  committed  no  error. 

The  only  error  intervening  at  the  trial  was  in  rejecting 
the  ballot  marked  exhibit  "  G, "  hereinbefore  discussed. 
This  ballot  should  have  been  counted  for  defendant  in  error, 


Digitized  by  GOO^k' 


1895.]         Belmont  Mining  Co.  t.  Costigan.  465 

thereby  increasing  hia  total  vote  by  one,  making  the  result 
477  instead  of  476.  Correcting  this  error,  and  we  find  that 
neither  candidate  received  a  majority  of  the  legal  ballots 
cast.  There  being  a  tie  vote,  the  right  to  the  office  must  be 
settled  in  the  manner  provided  by  statute. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded. 

Reverted. 


Thb  Belmont  Mining  and  Milling  Company  et  al.  v. 
Costigan  et  al. 

1.  Mxasube  or  Damaoeb  on  Injunction  Bond. 

Id  an  action  upon  an  Injunction  bond,  whore  the  obligees  had  been 
restrained  from  selling  real  estate  under  a  deed  of  trust  given  to 
secure  the  payment  of  a  note,  interest  on  the  note,  or  rather  the 
equivalent  of  interest,  ma;  be  a  proper  element  of  damage.  But 
where  it  does  not  appear  that  the  sum  for  which  the  property  sold 
after  the  dissolution  of  the  injunction  was  less  than  it  would  have 
brought  had  the  sale  not  been  delayed,  the  rule  seems  to  be  the 
allowance  of  simple  compensation  for  the  actual  loss  sustained. 

S.  Same. 

It  is  proper  to  award  as  damages,  In  a  suit  on  an  injunction  bond,  the 
amount  paid  as  counsel  fees  for  services  in  procuring  a  dissolution 
of  the  injunction. 

3.  Interest— Costs  on  Appeal. 

Where  the  judgment  appealed  from  was  for  $3,000,  and,  in  consequence 
of  a  ruling  in  this  court  that  appellees  were  entitled  to  Judgment 
for  $500  only,  they  remitted  the  excess,  they  are  held  not  to  be 
entitled  either  to  interest  on  the  latter  amount  or  to  the  costs  of 

Appeal  from  the  District  Court  of  San  Miguel  County. 

The  Belmont  Mining  and  Milling  Company  brought 
an  action  against  Costigan  and  his  wife  as  the  payees  of  cer- 
tain promissory  notes,  and  against  Hamilton  as  the  trustee 
named  in  a  deed  of  trust  given  to  secure  said  notes  and 
covering  the  Belmont  mine,  the  object  of  which,  among 
Vol.  xxi— 30 
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other  tilings,  was  to  obtain  a  decree  of  court  canceling  said 
notes  and  deed  of  trust,  which  purported,  as  it  was  alleged, 
to  have  been  executed  by  the  plaintiff  company,  but  which, 
it  was  claimed,  were  fraudulently  given. 

As  ancillary  to  the  main  relief  sought,  a  temporary  writ 
of  injunction  was  sued  out  by  the  plaintiff  company  restrain- 
ing the  defendants  from  selling  said  mine  under  said  deed 
of  trust,  notice  of  the  sale  of  which  was  then  being  adver- 
tised in  accordance  with  the  provisions  of  the  instrument. 

The  temporary  writ  was  issued  and  served  on  the  defend- 
ants on  the  22d  of  October,  1888,  and  thereafter,  and  on  the 
28th  day  of  January,  1889,  it  was  dissolved  by  the  court  on 
the  application  of  the  defendants. 

The  present  action  is  upon  the  injunction  undertaking 
given  in  the  case  just  mentioned.  Upon  trial  to  the  court 
without  a  jut?)  findings  were  made  in  favor  of  the  plaintiff, 
and  a  judgment  for  #3,000,  the  full  penalty  of  the  bond,  was 
rendered  against  the  obligor's,  the  principal  and  sureties 
upon  the  injunction  undertaking,  from  which  they  have 
appealed  to  this  court. 

Mr.  John  S.  Moseby,  Jr.,  Mr.  H.  W.  Hobson  and 
Messrs.  Pattison,  Edsall  &  Hobson,  for  appellants, 

Mr.  H.  M.  Hogg,  Messrs.  Pence  &  Pence,  Messrs. 
Pence  &  McGinnis,  Messrs.  Goddt  &  Twttchell  and 
Mr.  George  P.  Costigan,  Jk.,  for  appellees. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court 

The  only  question  in  this  case  that  calls  for  our  consider- 
ation is  the  measure  of  damages  adopted  by  the  trial  court. 
The  theory  of  the  complaint  was  that  one  element  of  dam- 
ages was  the  loss  of  interest  upon  the  full  amount  of  indebt- 
edness represented  by  the  notes  at  the  rate  therein  fixed, 
from  the  time  the  injunction  was  issued  until  dissolved, 
and  another  element  of  damage  was  the  counsel  fees  paid 


Digitized  by  GOO^k' 


1895.]        Belmont  Mining  Co.  v.  Costigan.  467 

by  the  defendants  in  the  original  suit  and  necessary  expenses 
incurred  by  them  in  securing  a  dissolution  of  the  injunc- 
tion. There  were  other  elements  of  damage  relied  on  in 
the  complaint,  but  tbe  evidence  which  is  brought  up  in  the 
record  was  directed  only  to  these  two  elements. 

The  only  evidence  in  the  cttse  was  that  of  Costigan,  one 
of  the  obligees  in  the  bond,  from  which  it  appears  that  he 
paid  out  the  sum  of  $500  as  counsel  fees  and  expenses  nec- 
essarily incurred  to  obtain  a  dissolution  of  the  injunction. 
In  addition  to  this  sum,  the  only  testimony  as  to  any  dam- 
ages or  loss  sustained  by  the  obligees  was  the  claim  that 
during  the  pendency  of  the  injunction  (which  was  three 
months  and  five  days)  the  defendants  were  deprived  of 
interest  upon  the  full  amount  of  the  indebtedness  secured  by 
the  trust  deed,  which  at  that  time  was  $125,966.10. 

From  this  evidence  the  court  found  that  the  damages  to 
the  obligees  resulting  from  the  issuing  of  the  injunction 
were  the  amount  paid  by  them  as  counsel  fees  and  expenses, 
and  the  interest  upon  the  full  indebtedness  as  claimed ;  but 
as  the  penalty  of  the  bond  was  only  $8,000,  judgment  in 
this  action  was  rendered  only  in  such  sum. 

Under  the  decision  of  this  court  in  Tabor  v.  Clark,  15 
Colo.  434,  it  was  proper  to  award  as  damages  the  amount 
paid  as  counsel  fees  for  services  rendered  in  dissolving  the 
injunction,  and  the  evidence  in  this  case  supports  the  find- 
ing of  the  court  in  that  respect.  At  the  sale,  subsequent  to 
the  dissolution  of  the  injunction,  the  holders  and  owners  of 
the  notes  bid  in  the  property,  but  the  amount  of  the  bid 
does  not  appear  from  the  record,  except  that  it  was  a  sum 
much  less  than  the  face  value  of  the  notes.  There  was  no 
testimony  tending  to  show  that  had  not  the  injunction  been 
issued,  the  property  would  probably  have  been  sold  at  the 
time  fixed  in  the  advertisement  of  sale  for  a  sum  equal  to, 
or  any  greater  than,  that  for  which  it  was  sold  when  adver- 
tised the  second  time. 

In  a  suit  upon  an  injunction  bond,  where  the  holders  of  a 
note  (the  obligees  in  said  bond)  have  been  restrained  from 
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selling  real  property  under  a  trust  deed  given  to  secure  the 
payment  of  the  note,  interest — or  rather  that  which  in  equiv- 
alent to  interest — may  be  a  proper  element  of  damages. 
In  some  cases,  such  Bum  may  possibly  be  the  only  element, 
while  In  other  cases  it  may  be  much  less  or  much  more  than 
the  actual  damages  sustained.  City  of  St.  LouU  v.  Alexan- 
der, 23  Mo.  520 ;  Hill  v.  Thomat,  19  S.  C.  230. 

The  true  rule  of  measure  of  damages  in  such  cases  seems 
to  be  simple  compensation  for  the  actual  loss  sustained. 
High  on  Injunctions,  sec.  1665. 

The  granting  of  the  injunction  does  not,  in  a  case  like 
this,  necessarily  prevent  the  collection  of  money,  and  the 
rule  of  damages  in  the  latter  case  would  not,  therefore,  nec- 
essarily be  the  same  as  in  the  former. 

Under  the  evidence  in  this  case,  the  court  erred  in  com- 
puting as  an  element  of  loss  interest  on  the  full  amount  of 
indebtedness  represented  by  the  notes;  for  there  is  nothing 
in  the  evidence  to  show  that  had  the  sale  been  made  as  first 
advertised,  there  was  a  reasonable  probability  that  it  would 
have  been  sold  for  as  large  an  amount  as  it  did  bring  when 
actually  sold,  or  that  it  would  have  brought  more, — which 
actual  selling  price,  as  we  have  said,  the  record  does  not 
disclose.  For  aught  that  appears  in  the  evidence,  the  prop- 
erty, sold  when  the  injunction  was  dissolved,  brought  as 
much  as,  or  more  than,  it  would  have  brought  had  not  the 
injunction  been  granted ;  and  if  so,  obligees  suffered  no  such 
damages  as  were  here  awarded.  Beating  upon  the  probabil- 
ities as  to  what  would  have  happened  had  the  sale  not  been 
interfered  with  by  the  obligors,  there  is  only  the  evidence  of 
Costigan,  one  of  the  obligees,  to  the  effect  that  his  intention 
at  that  time  was  to  purchase  the  property,  when  sold,  for 
the  amount  of  the  notes,  if  others  had  not  bid  a  like  sum, 
and  then  to  take  possession  of  the  property  and  work  it. 

Had  not  the  injunction  issued,  we  may  assume,  in  the 
absence  of  evidence  tending  to  show  that  others  would  prob- 
ably have  bid  a  like  sum,  that  such  purchase  by  the  owners 
of  the  note  would  have  been  carried  out.     The  indebtedness 
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of  the  maker  of  the  notes  would  then  have  been  canceled, 
and  the  obligees  (the  payees  of  the  notes)  would  have  been, 
entitled  to  the  possession  of  the  property.  This  indebted- 
ness would  have  been  wiped  out,  not  by  the  payment  of  any 
amount  of  money,  but  by  the  taking  of  the  property  by  the 
payees  of  the  note  in  satisfaction  of  their  debt.  By  the 
injunction,  however,  they  were  kept  out  of  possession  three 
months  and  five  days.  When  they  did  buy  the  property,  so 
far  as  we  are  advised,  it  was  worth  to  them  as  much  as  it 
would  have  been  had  they  bought  it  when  first  offered  for 
sale.  Their  injury,  therefore,  if  meanwhile  the  property 
had  not  depreciated  in  value,  would  have  been  compensated 
for  by  the  payment  to  them  of  the  rental  value  of  the  prop- 
erty, or  the  value  of  the  possession  of  the  mine. 

In  any  event,  interest  would  be  an  element  of  loss  only  in 
case  it  should  appear  that  a  certain  amount  of  money  would 
probably  have  been  received  by  the  owners  of  the  notes, 
had  not  the  act  of  plaintiffs  stopped  the  sale ;  and  it  could 
not  be  reckoned  on  any  sum  greater  than  what  the  evidence 
fairly  shows  would  have  been  realized. 

At  the  sale  it  appears  that  they  did  bid  in  the  property. 
but  the  amount  of  their  bid  is  not  shown,  nor  is  there  any 
effort  to  show  depreciation  in  the  value  of  the  property  dur- 
ing the  pendency  of  the  injunction,  or  the  value  of  the  pos- 
session, so  that  it  is  difficult  to  perceive  how  the  court  could 
ascertain  the  amount  of  damages  upon  the  evidence.  In  the 
absence  of  a  showing  that  the  proceeds  of  the  sale  were  less 
than  they  would  have  been  had  not  the  obligors  delayed  the 
sale,  or  that  less  was  realized  therefrom  than  might,  and 
probably  would,  have  been  received  had  not  this  unlawful 
interference  taken  place,  there  could  not  be  awarded  inter- 
est, or  its  equivalent,  upon  a  larger  sura  than  that  actually 
realized  when  the  property  was  sold.  But,  as  has  already 
been  said,  as  there  is  nothing  in  the  record  showing  for 
what  amount  the  property  was  sold,  there  is  no  basis  upon 
which  the  court  could  determine  the  amount  of  interest  lost 
to  the  obligees. 
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We  may  add  that  ordinarily  an  element  of  damage  in  a 
case  like  this,  and  which  might  be  the  only  element,  would 
be  the  difference  between  what  was  actually  realized  from 
the  sale  and  what  would  or  might  probably  have  been  real- 
ized had  not  the  act  of  the  wrongdoer  delayed  the  sale. 
Whether  this  would,  or  would  not,  be  the  same  in  amount 
as  the  interest  upon  the  sum  realized  from  the  sale,  the  evi- 
dence does  not  enable  us  to  determine. 

For  the  error  in  respect  to  the  awarding  of  interest  as  an 
element  of  damage,  the  judgment  of  the  court  should  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

Reverted. 

ON  REHEARING. 
Per  CURIAM.  In  their  petition  for  rehearing  appellees 
expressly  waive  any  claim  or  right  to  the  judgment  of  98,000 
rendered  below,  in  excess  of  the  sum  of  $500,  for  which  we 
held  they  were  entitled  to  a  judgment.  The  appellees  insist 
that  they  should  have  interest  on  that  amount  and  tbe  costs 
of  this  appeal.  But  they  are  entitled  to  neither,  for  the  ap- 
pellants might  have  been  willing  to  pay  the  judgment  below 
had  it  been  only  in  the  sum  of  $500.  Appellees  should  pay 
the  costs  of  this  appeal,  while  appellants  should  pay  the  costs 
of  the  trial  in  the  district  court.  The  former  judgment  of 
this  court  is,  therefore,  vacated,  and  the  judgment  of  the 
lower  court  will  be  modified  by  entering  judgment  in  favor 
of  the  plaintiffs  against  the  defendants  in  the  sum  of  $500 
and  the  costs  of  trial  in  the  court  below,  and  as  thus  modified 
it  is  affirmed.  The  cause  is  remanded  with  instructions  to 
the  district  court  to  enter  judgment  in  accordance  with  thin 
opinion. 
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The  Belmont  Mining  and  Milling  Company  v.  Cos-  *i*£J| 

tigan  et  al.  (is  «?: 

1.  Rf.ferek,  Powers  of. 

It  seeiutt  that  where  the  order  of  reference  Is  general,  and  the  referee  Is 
given  authority  to  determine  Issues  of  Ian  and  of  fact,  his  powers 
are  coextensive  with  those  of  the  court;  but  where  the  order  of  ref- 
erence 1b  limited,  the  cause  being  referred  with  authority  to  take 
the  testimony  and  report  the  same  with  findings  of  fact  thereon  at 
the  nest  term  of  court,  the  order  further  fixing  the  time  during 
which  the  parties  should  present  their  evidence,  Acid  that  the  ref- 
eree had  no  power  to  grant  a  continuance;  neither  bad  he  authority 
to  pass  upon  a  question  as  to  the  sufficiency  of  the  complaint, 

2.  Amendments — Discretion. 

An  application  to  amend  a  pleading  is  addressed  to  the  discretion  of 
the  trial  court,  the  exercise  of  which  will  not  be  reviewed  unless 
it  has  been  abused ;  but  under  the  circumstances  of  tbis  case,  it  is 
held  that  in  the  denial  of  leave  to  amend  there  was  an  abuse  of 
discretion. 

8.  Isjunctioh— Lis  Pendens. 

Where  the  filing  of  a  lit  pendens  notice  i n  the  office  of  the  county  clerk 
would  be  sufficient  to  protect  the  plaintiffs  interest,  an  Injunction 
should  not  be  Issued. 

4.  Isjokctioh. 

Action  by  vendee  for  the  rescission  of  a  contract  of  sale  of  a  mine  on 
ground  of  vendor's  fraud,  to  cancel  certain  promissory  notes  and  a 
deed  of  trust  purporting  to  have  been  given  by  plaintiff  company  to 
secure  payment  thereof,  but  fraudulently  given,  as  it  was  alleged, 
and  to  restrain  a  sale  under  the  deed  of  trut.  Held,  that  It  was 
not  a  case  for  Injunctive  relief. 

5.  Plead i no — Rescission. 

In  an  action  for  the  rescission  of  a  contract  of  purchase  on  the  ground 
of  misrepresentations  and  deceit  of  the  vendor,  there  must  be  al- 
leged In  the  complaint  the  telling  of  an  untruth,  knowing  It  to  be 
such,  with  intent  to  induce  one  to  alter  his  condition,  and  that  in 
consequence  thereof  be  altered  bis  condition,  to  his  damage. 

0.  Measure  or  Damages. 

Action  by  vendee  of  a  mine  to  rescind  the  contract  of  sale.  Counter- 
claim by  vendors,  who  held  notes  of  vendee  secured  by  deed  of 
trust  on  the  property,  for  damages  sustained  by  reason  of  a  breacli 
of  vendee's  contract  to  properly  work  the  mine,  alleging  that  the 
work  was  done  so  improperly  as  to  injure  the  property.    Held,  that 
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until  the  vendor*  have  the  tight  of  possession  of,  or  buy  in,  the 
property,  they  can  recover  for  such  injuries  only  to  the  extent  that 
their  security  is  impaired. 

Error  to  the  District  Court  of  San  Miguel  County. 

On  October  22, 1888,  the  plaintiff  brought  its  action  for 
the  purpose  of  rescinding  a  contract  of  sale  of  the  Belmont 
mine  made  to  the  plaintiff  by  the  defendants,  the  cause  of 
the  action  being  that  the  defendants  had  been  guilty  of  de- 
ceit, upon  which  the  plaintiff  to  its  injury  relied  in  making 
the  purchase. 

Another  object  of  the  suit,  or  rather  an  incident  thereof, 
was  to  obtain  a  decree  of  court  canceling  certain  promissory 
notes  and  a  certain  trust  deed  given  to  secure  the  payment 
of  the  same,  which  said  notes  and  trust  deed  purported  to 
have  been  given  by  the  company  for  part  purchase  price  of 
said  mine,  but  which,  the  plaintiff  alleged,  were  fraudulently 
given. 

Upon  the  filing  of  the  complaint,  a  temporary  writ  of  in- 
junction was  issued  restraining  the  defendants  from  selling 
the  property  under  the  provisions  of  the  trust  deed,  which 
temporary  injunction  was  thereafter,  in  the  following  Janu- 
ary, on  application  of  the  defendants,  dissolved  at  the  time 
they  filed  their  answer  and  counterclaim. 

A  replication  to  the  answer  and  counterclaim  was  filed  by 
the  plaintiff,  and  upon  the  7th  of  June,  by  agreement  of 
parties,  the  cause  was  referred  to  a  referee,  with  authority 
to  take  testimony  and  proofs  offered  in  behalf  of  both  parties, 
n nd  report  the  same,  together  with  his  findings  of  fact  thereon, 
at  the  next  regular  term  of  court.  The  order  further  provided 
that  the  plaintiff  should  have  until  the  15th  day  of  July, 
1889,  to  present  its  evidence  in  chief;  the  defendants  until 
the  15th  day  of  August,  1889,  to  present  their  evidence  in 
chief ;  and  the  plaintiff  to  have  from  the  15th  of  August  till 
the  1st  of  September  to  introduce  rebuttal  evidence. 

At  the  time  designated  for  beginning  the  taking  of  testi- 
mony in  behalf  of  plaintiff,  the  latter  applied  to  the  referee 
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for  a  continuance,  as  it  was  not  then  ready  to  proceed.  This 
application  was  denied  by  the  referee  on  the  ground  that, 
under  the  order  of  reference,  he  had  no  authority  to  grant 
it.  The  plaintiff  then  began  to  introduce  testimony,  but, 
upon  an  objection  interposed  by  the  counsel  for  defendants, 
the  referee  refused  to  hear  any  testimony  by  the  plaintiff,  on 
the  ground  that  the  facte  set  forth  in  the  complaint  did  not 
constitute  a  cause  of  action,  although  the  defendants  seem 
not  to  have  made  that  point.  The  referee  then  proceeded  to 
take  the  testimony  offered  by  defendants  in  support  of  the 
matters  set  up  in  their  counterclaim,  and  in  due  time  filed 
the  same  and  reported  his  findings  of  fact  to  the  court,  to  the 
effect  that  the  defendants  were  entitled  to  a  judgment  of 
(4,000  damages  against  the  plaintiff  upon  their  counterclaim, 
by  reason  of  the  failure  of  plaintiff  to  work  the  mine  in  mine 
fashion  and  properly  timber  the  same,  as  it  agreed  to  do  as  a 
part  of  its  contract  with  the  defendants  when  the  notes  and 
trust  deed  were  given. 

At  the  following  term  of  court  plaintiff  filed  its  motion 
for  a  rehearing,  or  new  trial,  and  its  exceptions  to  the  report 
of  the  referee  on  various  grounds.  This  the  court  overruled, 
and  ordered  the  report  and  findings  of  the  referee  to  stand 
ratified  and  confirmed,  and  at  once  proceeded  to  render  judg- 
ment against  the  plaintiff  upon  said  report,  iu  favor  of  the 
defendants,  for  $4,000  and  costs. 

Before  the  judgment  was  rendered,  however,  when  the 
court,  in  its  opinion  given  upon  deciding  the  motion  for  a 
rehearing,  indicated  that  the  report  would  be  confirmed 
upon  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  the  judgment 
of  the  referee  thereupon  coincided  with  the  opinion  of  the 
court,  the  plaintiff  asked  leave  to  amend  the  complaint  to 
coincide  with  the  views  of  the  court,  so  that  the  complaint, 
when  amended,  should  contain  facts  sufficient  to  constitute 
a  cause  of  action  ;  but  the  court  refused  to  allow  amendments 
to  be  made,  and  entered  the  judgment,  notwithstanding  such 
application. 
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Messrs.  Pattison,  Edsall  &  Hobson  and  Mr.  E.  E. 
Whitted,  for  plaintiff  in  error. 

Mr.  H.  M.  Hogg,  Messrs.  Pence  &  Pence  and  Mr. 
George  P.  Costigan,  Jr.,  for  defendants  in  error 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  principal  errors  assigned  and  argued  by  plaintiff  in 
error  are :  JNrtU  that  the  referee  erred  in  refusing  its  appli- 
cation for  a  continuance ;  teeond,  that  under  the  order  of  ref- 
erence, which  was  merely  that  the  referee  should  take  all  the 
testimony  offered  by  both  parties  and  report  his  findings  of 
fact  thereon  to  the  court,  the  referee  was  without  jurisdic- 
tion, and  acted  contrary  to  his  authority  in  assuming  to  deter- 
mine an  issue  of  law,  and  in  holding  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
by  refusing  to  permit  any  testimony  in  support  thereof  to  be 
introduced ;  third,  that  the  court  erred  in  confirming  the 
report  and  findings  of  the  referee ;  fourth,  that  the  court 
erred  in  refusing  to  allow  the  plaintiff  to  amend  its  complaint, 
and  in  refusing  to  set  aside  the  report  of  the  referee,  and  in 
not  allowing  a  new  trial  to  be  had ;  fifths  that  the  counter- 
claim, as  well  as  the  evidence  in  support  thereof,  was  insuffi- 
cient to  justify  the  finding  of  fact  that  the  defendants  had 
suffered  damage  to  the  extent  of  94,000  by  reason  of  the 
alleged  improper  working  of  the  mine  by  plaintiff. 

As  to  the  first  error  assigned,  we  are  satisfied  that  under 
the  order  of  reference  the  referee  had  no  power  to  grant  the 
continuance  asked  by  the  plaintiff.  The  order  of  reference 
was  not  general.  When  a  referee  is  given  power  to  deter- 
mine issues  of  law  and  fact,  it  has  been  held  that  his  powers 
as  to  that  case  are  coextensive  with  those  of  the  court. 
But  this  order  of  reference  was  limited,  and  thereunder  the 
only  power  of  the  referee  was  to  take  testimony  during  the 
times  specified  in  the  order,  and  report  his  findings  of  fact 
thereupon  in  accordance  therewith.  Reeverv.  White,  8  Utah, 
188. 
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As  to  the  contention  that  the  referee  had  no  power  to  pass 
upon  the  sufficiency  of  the  complaint,  we  are  of  opinion  that, 
under  the  order  of  reference,  no  such  power  was  given  to 
him ;  but  the  question  is  whether  or  not  his  exercise  of  such 
function  is  one  by  which  the  plaintiff  was  prejudiced,  and 
whether  it  is  sufficient  ground  for  a  reversal  of  the  judg- 
ment. 

The  defendants  in  error  strenuously  contend  that  even 
though  such  ruling  upon  the  issue  of  law  by  the  referee  was 
error,  nevertheless,  as  in  the  judgment  of  the  court  the  com- 
plaint was  insufficient,  the  rulings  of  the  court  approving 
the  findings  of  fact  of  the  referee,  as  well  as  his  findings 
upon  the  issue  of  the  law,  were,  in  result,  the  same  as  if  the 
case  had  been  tried  before  the  court  without  the  interven- 
tion of  the  referee,  and  that  such  ruling  of  the  court  cannot 
now  be  disturbed.  The  confirmation  of  the  referee's  report 
was  confessedly  made  because  of  the  insufficiency  of  the 
complaint ;  though  the  record,  unless  it  be  by  inference,  does 
not  show  what,  in  the  opinion  of  the  court,  was  the  defect 
in  the  pleading. 

It  is  unquestionably  true  that  the  granting  or  refusing  of 
an  amendment  to  a  pleading  is  within  the  legal  discretion  of 
the  trial  court,  which  discretion  will  not  be  interfered  with 
by  a  court  of  review  unless  it  has  been  abused.  It  is  argued 
by  the  defendants  in  e*ror  that  when  the  court  dissolved 
the  temporary  writ  of  injunction,  its  ruling  was  based  upon 
the  insufficiency  of  the  complaint.  We  are  favored  with 
the  written  opinion  of  the  judge  upon  the  application  of  the 
defendants  to  dissolve,  from  which  it  appears  that  the  rul- 
ing of  the  court  was  based  upon  two  propositions :  First, 
that  the  injunction  was  improperly  granted,  because  a  notice 
of  lie  pendens  filed  by  the  plaintiff  in  the  office  of  the  county 
clerk  and  recorder  where  the  property  was  situate  would 
have  been  entirely  sufficient  to  protect  plaintiffs  interests, 
and  would  have  accomplished  the  same  purpose  as  would 
the  injunction ;  second,  that  the  cause  of  action  stated  in 
the  complaint  was  one  in  equity,  viz.  for  a  rescission  of  the 
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contract  on  the  ground  of  fraud,  and  that  injunctive  relief 
restraining  the  defendants  from  a  sale  of  the  mine  in  question 
under  the  terms  of  the  trust  deed  which,  it  was  alleged,  had 
been  fraudulently  given,  and  was  not  the  act  of  the  plaintiff 
company,  ought  not  to  be  granted,  for  the  reason  that  the 
cause  of  action  was  based  upon  a  rescission  of  the  con- 
tract, thus  disaffirming  the  contract,  and  such  relief  could  be 
granted  and  was  proper  only  in  case  the  plaintiff  affirmed  the 
contract,  and  sued  for  damages,  and  where  the  complaint  by 
other  allegations  made  it  proper  and  equitable,  under  the  cir- 
cumstances, to  prevent  a  cloud  being  cast  upon  plaintiff's  title, 
or  to  preserve  the  property,  pending  the  suit,  to  be  applied 
to  the  satisfaction  of  any  judgment  the  plaintiff  might  recover. 

We  have  no  hesitation  in  saying  that  the  ruling  of  the 
court  in  dissolving  the  injunction  was  correct  for  the  two 
reasons  given;  but  a  careful  reading  of  the  opinion  of  the 
district  judge  satisfies  us  that  there  was  no  intimation  by 
him  at  that  time  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  object  of  which  was 
to  obtain  a  rescission  of  the  contract;  and  the  subsequent 
act  of  the  court  in  referring  the  cause  for  evidence  to  be 
taken  would  have  been  entirely  useless  had  the  court  been 
of  the  opinion  that  the  complaint  was  insufficient,  and  the 
court  would  probably  not  make  a  needless  order.  So  the 
entire  argument  of  defendants  that  plaintiff  at  that  time  was 
advised  that  its  complaint  was  insufficient  and  that  it  was 
guilty  of  laches  in  not  sooner  applying  for  leave  to  amend 
its  complaint  is  untenable  ;  and  inasmuch  as  no  objection  in 
the  way  of  demurrer  was  interposed  by  the  defendants,  and 
the  record  not  disclosing  in  any  way  that  the  alleged  insuf- 
ficiency of  the  complaint  was  brought  to  the  attention  of 
the  plaintiff  until  the  referee  assumed  to  pass  upon  it,  we 
cannot  say  that  the  application  of  the  plaintiff  for  leave  to 
amend,  even  at  the  time  it  was  interposed,  came  too  late. 

But  the  power  of  the  referee,  under  the  order  of  reference, 
which  was  his  sole  authority  in  the  premises,  was  limited  to 
the  taking  of  all  the  evidence  offered  by  both  parties,  and 
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the  reporting  of  findings  of  fact.  Hence  the  referee  should 
have  permitted  the  plaintiff  to  introduce  evidenoe  in  sup- 
port of  its  complaint,  and  have  reported  to  the  court  the  evi- 
dence taken,  together  with  his  findings  of  fact  thereon,  and 
left  to  the  court  the  decision  of  any  legal  questions  as  to 
the  sufficiency  of  plaintiff's  pleading;  and  he  should  not 
have  assumed  to  himself  the  authority  to  determine  ques- 
tions of  law.  By  so  attempting,  lie  whs  going  beyond  his 
power  just  as  clearly  as  he  would  have  done  had  he  favor- 
ably entertained  the  application  of  the  plaintiff  for  addi- 
tional time  to  take  testimony. 

While  this  court  is  loath  to  review  and  reverse  a  ruling  of 
the  lower  court  in  a  matter  where  it  acts  upon  its  legal  dis- 
cretion, yet  when  it  appears  that  there  has  been  an  abuse 
thereof,  such  as  this  record  discloses,  it  is  the  duty  of  this 
court  so  to  declare. 

We  have  examined  the  complaint  with  some  care,  and 
nnd  it  contains  a  sufficient  statement  of  a  cause  of  action 
for  the  rescission  of  the  contract,  with  the  possible  excep- 
tion that  it  does  not  state  with  sufficient  particularity  that 
the  plaintiff  was  legally  damaged  by  the  alleged  misrepre- 
sentations and  deceit  of  the  defendants.  In  such  an  action 
there  must  be  alleged  "the  telling  of  an  untruth,  knowing  it 
to  be  an  untruth,  with  intent  to  induce  a  man  to  alter  his 
condition,  and  his  altering  his  condition  in  consequence, 
whereby  he  sustains  damage." .  Watson  v.  Pouhon,  15  Jurist, 
1111 ;  Ming  v.  Woolfolk,  116  U.  S.  599. 

The  allegations  of  deceit  and  other  necessary  averments, 
with  the  exception  noted,  are  sufficiently  explicit;  and  if  to 
the  complaint  there  should  be  added  the  statement  that  the 
plaintiff  sustained  damages  therefrom,  the  pleading  would 
be  sufficient,  if  sustained  by  the  proper  proof,  to  warrant 
the  court  in  rescinding  the  contract  of  purchase.  This 
amendment  to  the  complaint  should  have  been  allowed,  and 
it  was,  under  the  circumstances  of  this  case,  an  abuse  of  dis- 
cretion to  refuse  leave  to  make  it. 

It  is  alleged  in  the  counterclaim  that  the  original  contract 
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of  sale  was,  by  mutual  agreement  of  the  parties,  modified, 
whereby,  at  the  request  of  the  vendee,  it  was  given  an  ex- 
tension of  time  for  the  payment  of  the  balance  of  the  pur- 
chase price,  which  agreement  of  forbearance  was  evidenced 
by  the  notes  and  deed  of  trust  which  the  plaintiff  in  its 
complaint  represents  as  fraudulent. 

As  a  part  of  this  subsequent  agreement,  and  as  the  con- 
sideration for  this  extension  of  time,  the  counterclaim  fur- 
ther alleges  that  the  vendee  agreed  to  work  the  mine  in 
mine  fashion  until  the  full  indebtedness  was  paid.  A  breach 
of  this  contract  by  the  plaintiff  is  alleged,  in  that  the  plain- 
tiff improperly  worked  the  mine  to  the  injury  of  the  defend- 
ants. There  was  evidence  tending  to  establish  this  improper 
working,  upon  which  the  court  rendered  judgment  against 
the  plaintiff  for  $4,000. 

Evidently  the  court  proceeded  upon  the  theory  that  the 
measure  of  damages  applicable  to  this  case  was  the  same  as 
though  the  defendants  were  in  possession  of  the  property,  or 
owners  of  the  inheritance.  If,  as  defendants  in  error  con- 
tend, the  rule  of  damages  is  that  applicable  where  the  mort- 
gagee sues  for  injury  to  the  mortgaged  property,  the  rights 
of  the  defendants  depend  upon  the  nature  of  their  interest 
in,  or  their  title  to,  the  property  covered  by  the  trust  deed. 
In  those  states  (as  in  Massachusetts)  where  a  mortgagee 
takes  the  legal  title  to,  and,  as  against  the  mortgagor,  is  at 
once  entitled  to  the  possession  of,  the  mortgaged  property, 
for  an  injury  to  the  inheritance  the  mortgagee  may  recover 
against  the  mortgagor  or  a  stranger,  notwithstanding  the 
security  may  not  be  impaired,  on  the  ground  that  he  is  en- 
titled to  have  the  property  as  mortgaged  held  intact  until 
his  indebtedness  is  fully  paid.  This  is  upon  the  ground 
that  the  legal  title  is  vested  in  the  mortgagee,  and  his  right 
to  immediate  possession,  and  when  a  recovery  is  had  by  the 
mortgagee  he  must  apply  the  amount  thereof  upon  the  debt 
due.  Byrom  v.  Chapin,  113  Mass.  808 ;  King  v.  Bang;  120 
Mass.  514. 

In  those  states  (as  in  New  York  and  New  Jersey)  where 
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the  mortgagee  has  merely  a  lien  upon  the  mortgaged  prop- 
erty, he  can  only  recover  for  the  impairment  of  his  security, 
however  much  injury  may  have  been  done  to  the  land. 
Lane  v.  Hitchcock,  14  Johns.  218;  Van  Pelt  v.  Me  Grate, 
4  N.  Y.  110;  Gardner  v.  Heartt,  8  Denio,  232;  Sckalk  o. 
Kingiley,  42  N.  J.  L.  82. 

In  Colorado  a  mortgagee  has  only  a  Ken  upon  the  mort- 
gaged property.     P.  $  A.  V.  R.  R.  Co.  v.  Beshoar,  8  Colo.  82. 

But  a  trust  deed  or  mortgage  with  power  of  sale  conveys 
the  legal  title  to  the  trustee.  Stephens  v.  Clay,  17  Colo.  489  ; 
Reid  v.  Sullivan,  20  Colo.  498. 

But  the  right  of  possession  remains  with  the  grautor  until 
a  sale  for  default  is  made.  And  just  here  should  be  noted  the 
status  of  this  action  and  of  the  claim  for  damages  under  the 
counterclaim  at  the  time  of  the  trial.  The  trustee  was 
properly  a  party  to  this  action  only  because  he  held  the  legal 
title,  and  when  the  injunction  was  dissolved,  as  to  him  the 
action  should  have  been  dismissed.  The  controveisy  there- 
after was  between  the  vendor  and  vendee  upon  the  issues  as 
■  to  the  deceit  of  the  owners  of  the  notes,  as  set  forth  in  the 
complaint,  and  as  to  the  breach  of  the  contract  by  the  plain- 
tiff, as  set  up  in  the  counterclaim.  Upon  this  question  of 
damages,  the  rule  for  establishing  them  should  be  the  same 
as  though  there  were  an  independent  action  brought  by  the 
owners  of  the  note  for  an  injury  to  the  property  which  was 
security  for  the  payment  of  the  debt. 

This  cause  of  action  for  damages  grows  out  of  a  breach  of 
contract  whose  consideration  on  the  part  of  defendants  was 
the  extension  of  the  time  of  payment,  but  its  performance 
does  not  purport  to  be  secured  or  to  be  enforced  by  the 
trustee  by  any  power  given  him  by  the  trust  deed.  It  was 
not  one  of  the  conditions  of  the  trust  deed,  for  default  in  the 
performance  of  which  the  trustee  might  declare  a  forfeiture, 
or  divest  the  equitable  title  of  the  property  still  remaining 
in  the  plaintiff  company.  It  was  one  accruing  to  the  ven- 
dors, and  not  to  the  trustee. 
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The  only  remedy  of  the  defendants,  who  were  the  owners 
of  the  note,  was  to  sue  for  damages  for  nonperformance. 

The  naked  legal  title  to  this  property  was  in  the  trustee, 
but  he  had  no  concern  with  this  contract  with  the  plaintiff 
as  to  the  working  of  the  mine,  nor  could  he  sue  for  its  breach. 
He  held  the  legal  title  in  trust, — the  equitable  title,  or  equity 
of  redemption,  being  in  the  debtor, — and  his  trust  was  for 
the  benefit  of  both  the  debtor  and  the  creditor.  Upon  the 
payment  of  the  notes  he  must  reconvey  the  property  to  the 
debtor.  If  they  are  not  paid  according  to  the  agreement, 
then,  upon  the  application  of  the  payees,  he  must  sell  the 
property,  and  apply  the  proceeds  in  accordance  with  the 
directions  contained  in  the  deed  of  trust. 

The  payees  may,  or  may  not,  acquire  the  legal  title  to  the 
property  at  the  sale.  Their  only  interest  therein  is  by  way 
of  security  for  their  claim.  If  that  security  is  not  impaired, 
they  suffer  no  damage,  although  the  land  itself  may  become 
of  less  value  by  reason  of  the  wrong  complained  of.  The 
trustee  is  the  holder  of  the  legal  title  ;  but  the  beneficiaries 
have  only  an  equitable  interest  or  lien  upon  the  property  and 
stand  in  the  same  relation  thereto  as  would  a  mortgagee. 
Neither  has  any  legal  title  thereto.  Both  have  only  a  lien 
upon  the  property  as  security  for  their  debt.  Until  they  have 
n  right  to  the  possession  of,  or  buy  in,  the  property,  they  can 
recover  for  injuries  to  it  only  to  the  extent  that  their  security 
is  impaired.  At  the  time  of  this  trial  the  situation  was  such, 
so  far  as  the  evidence  shows,  that  nothing  more  could  be  re- 
covered by  the  defendants  than  to  the  extent  of  the  impair- 
ment of  their  security. 

"  The  action  must  rest  upon  proof  that  before  the  alleged 
injury  the  mortgaged  premises  were  of  sufficient  value  to  pay 
plaintiff's  mortgage,  or  a  part  of  it,  and  that,  by  reason  of 
such  injury,  they  became  inadequate  for  that  purpose." 
Sckalk  v.  Kingtley,  tupra  ;  1  Jones  on  Mortgages,  sec.  454. 

But  there  is  an  entire  absence  of  proof  as  to  this. 

But  if  the  Massachusetts  rule  adopted  by  the  trial  court 
was  proper,  the  evidence  was  insufficient  to  sustain  the  judg- 
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ment.  Under  that  rule  the  injury  to  the  land  is  the  measure 
of  damages,  but  the  cost  of  repairing  the  workings  is  not 
necessarily  the  measure  of  that  injury.  Plaintiffs  develop* 
ment  of  the  mine,  aside  from  the  improper  work,  to  repair 
which  would  cost  $4,000,  might  still  enhance  the  value  of 
the  property  more  than  that  amount ;  but  the  evidence  is 
insufficient  to  enable  us  to  determine  this. 

For  the  reasons  given,  the  cause  should  be  reversed  and 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Reverted. 


SCHEREEE   V.   BROWN. 


WiLm-  -Revocation  by  HABBrAGK. 

The  marriage  of  a  testator  operates  to  revoke  any  antecedent  will. 

Appeal  from  the  Court  of  Appeals. 

Mr.  I.  E.  Barnum  and  Mr.  V.  A.  Elliott,  for  appellant. 

Mr.  E.  P.  Harmon  and  Mr.  T.  M.  Patterson,  for  appel- 
lee. 

Per  Curiam.  This  cause  comes  here  by  appeal  from  a 
judgment  of  the  court  of  appeals.  In  the  opinion  of  that 
court,  as  prepared  by  Judge  Bissell,  the  decision  of  the  cause 
is  based  upon  the  conclusion  that  the  marriage  of  a  testator 
operates  to  revoke  any  antecedent  will.  See  Brown  v. 
Scherrer,  5  Colo-  App.  255. 

We  regard  the  opinion  of  the  learned  judge  as  unanswer- 
able, and  for  the  reasons  therein  given  the  judgment  is  af- 
firmed. 

Affirmed. 
Vol.  xxi— 81 


Digitized  by  GOO^k' 


Calliope  Mining  Co.  v.  Herzingeb.  [Sopt.  T., 


The  Calliope  Mining  Company  v.  Herzinger,  Admx. 

1.  Cobpobatioss— Divide  zids. 

A  corporation  cannot  be  compelled  to  pay  n  dividend  upon  its  stock 
without  proof  that  It  was  legal!;  declared. 

S.  Same. 

Dividends,  If  any  accrued  upon  the  stock  mentioned  in  the  contractu 
set  out  In  the  second  defense  to  this  action,  were  recoverable  only 
by  the  parties  to  whom  such  stock  was  issued  pursuant  to  said 
agreements,  in  the  absence  of  proof  of  a  forfeiture. 

8.  Evidence. 

Parol  evidence  is  admissible  to  show  that  a  written  agreement  was  dis- 
charged b;  a  new,  additional  or  substituted  agreement 

Error  to  the  District  Court  of  Pueblo  County. 

The  defendant  in  error,  as  administratrix  of  the  estate  of 
Adam  G.  Herzinger,  deceased,  instituted  this  action  to  re- 
cover the  sum  of  $8,750,  alleged  to  have  accrued  to  her 
intestate  during  his  lifetime,  as  dividends  declared  by  said 
plaintiff  in  error  upon  125,000  shares  of  its  capital  stock  be- 
longing to  him,  from  the  month  of  September,  1889,  to  the 
month  of  March,  1890,  inclusive.  To  this  demand  defendant 
answered,  first,  by  a  general  denial ;  und,  second,  that  said 
Herzinger,  on  October  9,  1889,  agreed  to  sell  and  did  sell  to 
Otto  Mears,  the  said  125,000  shares  of  stock,  as  evidenced 
by  the  following  contract : 

"Memorandum  of  agreement,  made  and  entered  into  this 
9th  day  of  October,  1889,  by  and  between  Adam  G.  Her- 
zinger, of  the  county  of  Ouray  and  state  of  Colorado,  party 
of  the  first  part,  and  Otto  Meats,  of  the  city  of  Denver,  in 
said  state,  party  of  the  second  part, 

"  Witnesseth,  that  the  said  party  of  the  first  part  hereby 
agree*  to  sell  and  does  sell,  to  the  party  of  the  second  part, 
125,000  shares  of  stock,  in  The  Calliope  Mining  Company, 
for  which  said  party  of  the  second  part  hereby  agrees  to  pay 
to  the  said  party  of  the  fust  part,  at  the  agreed  price  of  30 
oents  per  share,  in  payments  as  follows,  to  wit : 
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"  Ten  thousand  dollars  on  or  before  the  1st  day  of  March, 
1890;  $10,000  on  or  before  the  1st  day  of  April,  1890; 
$10,000  on  or  before  the  1st  day  of  May,  1890,  and  the  re- 
mainder, $7,500  on  or  before  the  1st  day  of  June,  1890. 

"And  it  is  agreed  and  understood  that  upon  the  payment 
by  said  party  of  the  second  part  to  said  party  of  the  first 
part  of  each  installment  aa  herein  provided,  the  secretary  of 
said  company  shall  issue  and  deliver  to  said  party  of  the 
second  part  stock  equivalent  therefor  at  said  agreed  price  of 
30  cento  per  share ;  and  it  is  further  agreed  that  if  the  party 
of  the  second  part  shall  at  any  time  before  the  1st  day  of 
June,  1890,  wish  to  pay  the  whole  of  said  sum  of  $37,500 
and  does  so  pay  the  same  to  the  party  of  the  first  part,  then 
said  secretary  is  hereby  authorized  to  issue  to  the  party  of 
the  second  part  all  of  said  125,000  shares  ;  and  it  is  further 
agreed  that  any  failure  of  the  parti/  of  the  second  part  to  make 
any  one  of  said  payment*  within  ten  days  after  the  date  fixed 
therefor,  as  herein  provided,  shall  work  a  forfeiture  of  this 
contract,  and  all  stock  not  paid  for  shall  then  become  the  prop- 
erty of  the  party  of  the  first  part,  as  though  this  agreement  had 
not  been  made;  and  it  is  further  agreed  that  all  dividends  de- 
clared during  the  existence  of  this  contract  on  all  stocks  sold 
herein  shall  belong  to  and  go  to  the  party  of  the  second  part, 
provided  this  contract  is  not  forfeited,  but  \f  the  same  shall  be 
forfeited,  after  forfeiture,  said  dividends  declared  after  forfeit- 
ure to  belong  to  the  party  of  thefirstpart. 

"  In  witness  whereof,  we,  the  said  parties,  have  hereunto 
set  our  hands  and  seals  this  9th  day  of  October,  1889. 

"(Signed)  Adam  Herzinger     (Seal) 

"  (Signed)  Otto  Meabs  (Seal)." 

That  afterwards,  in  March,  1890,  and  under  a  new  arrange- 
ment, said  stock  was  paid  for  by  said  Mears,  partly  in  cash 
and  partly  in  notes  of  himself,  D.  C.  Hartwell,  and  Fred 
Walsen ;  and  thereupon,  and  upon  the  order  of  said  Her- 
zinger, the  company  issued  the  125,000  shares  of  stock  to 
Mears,  Hartwell  and  Walsen. 
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The  issue  was  tried  to  the  court  and  judgment  rendered 
in  favor  of  plaintiff  in  the  sum  prayed  for.  To  reverse  this 
judgment  the  company  prosecutes  this  writ  of  error. 

Messrs.  Gerby  &  Rittenhouse  and  Mr.  R.  D.  Thomp- 
son, for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court 

To  support  the  issues  upon  her  part  the  plaintiff  introduced 
in  evidence  the  transcript  of  the  minutes  of  the  meeting  of 
the  company  held  August  20,  1889,  as  follows : 

"  The  board  of  directors  of  The  Calliope  Mining  Company 
held  their  second  regular  monthly  meeting  August  20,  1889, 
for  the  purpose  of  declaring  their  second  monthly  dividend 
September  10,  1889 ;  "  and  the  deposition  of  E.  J.  Bent,  sec- 
retary and  treasurer  of  the  company,  to  the  effect  that  the  divi- 
dend thus  provided  for  was  one  per  cent  per  share ;  that  the 
prior  dividend  of  July  20, 1889,  was  never  paid ;  that  after 
the  meeting  of  August  20, 1889,  no  other  meeting  was  held 
until  August  5,  1890,  and  that  the  company  did  not  declare 
any  more  dividends  ;  that  it  was  his  understanding  that  the 
Denver  office  paid  a  dividend  of  one  per  cent  per  share  on 
all  stock  which  had  been  sold,  but  did  not  pay  out  a  cent  of 
dividends  to  any  one  of  the  four  promoters  and  directors  of 
the  company  (among  whom  was  Mr.  Herzinger) ;  that  while, 
under  this  arrangement,  no  money  was  drawn  by  the  four 
directors,  large  sums  out  of  the  amounts  thus  due  as  dividends 
were  used  to  purchase  other  properties  for  them,  and  secured 
in  their  individual  names. 

We  are  at  a  loss  to  perceive  bow,  under  the  testimony 
introduced,  the  judgment  of  the  court  below  can  be  sus- 
tained. There  is  no  evidence  to  show  that  any  dividend 
was  ever  legally  declared  upon  the  stock  in  question,  while, 
on  the  other  band,  the  evidence  of  plaintiff's  own  witness 
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shows  that  by  express  agreement  between  Herzinger  and  his 
copromoters,  their  stock  should  be  pooled  and  not  draw  divi- 
dends ;  and  the  surplus  or  profits  that  might  have  accrued 
to  the  stock  by  way  of  dividends,  had  they  been  legally  de- 
clared, was  used  to  purchase  other  properties,  secured  in 
their  individual  names.  But  aside  from  this,  if  dividends 
did,  by  any  possibility,  accrue  to  the  stock  in  question,  then, 
under  and  by  the  express  terms  of  the  contract  of  sale  to 
Means,  such  dividends  would  pass  to  him,  it  appearing  from 
the  evidence  that  the  contract  under  which  he  purchased 
was  never  forfeited,  but,  on  the  other  hand,  the  consideration 
finally  agreed  upon  was  fully  paid  and  the  stock  transferred 
to  him  and  his  copurchasers  thereunder. 

Error  is  assigned  upon  the  action  of  the  court  in  striking 
nut  portions  of  the  depositions  of  Hartwell,  Walsen  and 
Meats,  introduced  on  behalf  of  defendant,  wherein  they  tes- 
tified as  to  what  occurred  between  Herzinger  and  Mears  on 
March  14, 1890,  at  a  meeting  in  Denver,  in  relation  to  the 
acceptance  by  Herzinger  of  an  agreed  sum  in  full  settlement 
for,  and  the  transfer  of,  the  125,000  shares  of  stock  in  ques- 
tion, in  pursuance  of  such  settlement. 

The  record  fails  to  disclose  the  ground  upon  which  the 
court  predicated  its  action,  but  from  the  argument  of  coun- 
sel for  plaintiff  in  error  we  infer  that  the  testimony  was  ex- 
cluded for  the  reason  that  it  tended  to  vary  the  terms  of  the 
written  agreement.  We  think,  under  the  pleadings,  the 
testimony  was  relevant  and  material.  In  its  second  defense 
the  company  allege  that  the  contract  of  October  9,  1889, 
under  which  the  stock  in  question  was  purchased  by  Mears, 
was  on  the  14th  day  of  March,  1890,  fully  adjusted  and  dis- 
charged. In  support  of  these  allegations  of  the  answer,  the 
testimony  excluded  was  clearly  admissible,  and  it  in  no 
sense  tended  to  vary  the  terms  of  the  original  agreement. 
Parol  evidence  is  admissible  to  show  that  a  written  agree- 
ment was  discharged  by  a  new,  additional,  or  substituted 
agreement.  1  Greenleaf  on  Ev.,  sec.  302-304 ;  2  Wharton 
on  Ev.,  sec.  1017. 
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Defendant  in  error  has  not  filed  any  brief  or  argument  in 
this  court,  and  we  are  not  advised  of  any  ground  upon  which 
the  exclusion  of  this  testimony  can  be  upheld,  nor  of  any 
theory  upon  which  the  judgment  of  the  court  below  can  be 
sustained,  and  from  a  careful  reading  of  the  record  we  are 
unable  to  discover  any.  The  judgment  is  accordingly  re- 
versed. 

Reverted. 


Johnson  v.  Kodntzb  bt  ai„ 

Practice — Rule  of  Decision. 

It  1b  the  invariable  rule  of  this  court  that  the  findings  of  the  trial  court 
or  verdict  of  a  jury  upon  conflicting  testimony  will  not  be  disturbed 
unless  manifestly  against  the  weight  of  evidence. 

Appeal  from  the  District  Court  of  Fremont  County. 

On  the  24th  day  of  December,  1890,  the  appellees  com- 
menced an  action  in  the  district  court  of  Fremont  county 
against  The  Denver  &  Rio  Grande  Railroad  Company  and 
several  others,  to  quiet  title  to  a  certain  tract  of  laud,  predi- 
cating their  right  to  such  relief  upon  the  following  facts,  to 
wit: 

That  in  the  year  1883  John  H.  Terry,  the  owner  of  said 
tract  of  land,  conveyed  the  same  to  The  Denver  &  Rio  Grande 
Railroad  Company  for  the  purpose  of  building  and  operating 
its  line  of  railroad  over  and  upon  the  same,  with  the  express 
provision  and  condition  that  in  case  the  said  Railroad  Company 
failed  to  build,  and  use  the  said  tract  of  land  for  such  purpose, 
then  the  same  should  revert  and  become  the  property  of  the 
said  Terry. 

That  the  said  Railroad  Company  failed,  neglected  and  re- 
fused to  build,  operate  and  maintain  any  tracks  thereon,  and 
that  the  title  to  said  land  had  thereby  reverted  to,  and  be- 
come the  property  of,  said  Terry,  who  duly  conveyed  to 
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appellees,  by  a  sufficient,  deed,  said  tract  of  land,  on  Lhe  12th 
day  of  April,  1890. 

Upon  being  duly  served,  with  summons,  Tin;  Denver  & 
Rio  Grande  Railroad  Company  made  default,  and  thereupon 
the  appellant,  William  E.  Johnson,  filed  his  petition  in  inter- 
vention, claiming  said  tract  of  land,  and  in  support  of  his 
chum  alleged  the  following  facts,  to  wit : 

That  in  the  year  1888  the  said  John  H.  Terry  was  the  law- 
ful owner  of  said  tract  of  laud,  together  with  about  ten  acres 
of  land  adjoining  said  tract.  Said  Johnson  then  and  there 
purchased  said  land,  together  with  the  tract  of  land  in  con- 
troversy, taking  a  deed  for  the  ten  acres,  but  for  convenience 
the  legal  title  to  the  tract  in  controversy  was  retained  by 
Terry.  Afterwards,  on  .or  about  the  3d  day  of  November, 
1883,  while  said  Teny  was  holding  the  legal  title  to  the  said 
tract,  for  the  use  of  the  intervenor  Johnson,  said  Johnson 
ordered  and  directed  Teny  to  convey  the  same  to  The  Den- 
ver &  Rio  Grande  Railroad  Company  by  deed,  with  the  reser- 
vations and  upon  the  conditions  hereinbefore  mentioned; 
and  that  said  Terry,  in  pursuance  of  said  order,  did  so  con- 
vey said  tract  of  land  to  said  Railroad  Company  ;  and  that 
the  sole  consideration  for  the  making  and  delivery  of  said 
deed  by  Terry  to  the  Railroad  Company  was  the  promise  to 
build,  operate  and  maintain  a  railroad  track  over  the  same, 
for  the  convenience  of  the  intervenor  and  his  assigns. 

That  by  reason  of  the  failure  of  the  company  to  build  and 
maintain  the  railroad  thereon,  the  title  to  said  tract  of  laud 
reverted  to  said  Teny,  and  that  by  and  in  consideration  of 
the  premises,  said  Terry  became  a  trustee  for  the  intervenor, 
and  holds  the  title  to  said  tract  of  land  in  trust  for  him. 

Said  intervenor  further  alleged  that  said  Terry,  and  his 
wife,  Lydia  Teny,  were  necessary  parties  to  the  action,  and 
prayed  that  they  should  he  made  parties  defendant,  which 
was  accordingly  done.  Thereupon  said  Terry  and  his  wife 
made  answer  to  the  complaint  in  intervention,  admitting 
that  he  (Terry)  conveyed  about  ten  acres  of  laud  to  said 
Johnson,  but  denied  the  remaining  averments  of  the  petition 
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in  intervention  as  to  the  sale  by  said  Terry  of  the  tract  of 
land  in  controversy,  to  the  iutervenor  Johnson,  and  the  pay- 
ment of  the  purchase  price  therefor  to  Terry,  as  follows  : 

"  Respondents  deny  that  the  said  John  H.  Terry  ever  con- 
yeyed,  by  deed  or  otherwise,  or  held  the  legal  title  in  trust 
for  said  Johnson,  or  for  any  other  person,  the  said  tract  of 
land  described  in  the  petition  of  said  Johnson.  »  *  *  That 
as  to  said  tract  of  land,  said  Johnson  never  had  any  right, 
title  or  interest,  either  legal  or  equitable." 

Their  answer  admitted  that  the  land  in  controversy  was 
conveyed  to  the  Railroad  Company,  with  the  conditions  as 
alleged,  and  that  the  Railroad  Company  had  failed  to  com- 
ply with  the  conditions  upon  which  the  land  was  conveyed, 
and  that  the  land  had  reverted  to  said  Terry,  and  disclaimed 
all  right  or  interest  in  said  tract  of  land. 

The  appellees  also  filed  an  answer  to  the  petition  in  inter- 
vention, in  which  they  deny  all  right  in  Johnson,  and  aver 
that  they  purchased  said  tract  of  land  without  any  notice  of 
the  claims  of  Johnson.  Thereafter,  on  the  27th  day  of 
April,  1892,  the  cause  was  tried  to  the  court  and  judgment 
rendered  in  favor  of  appellees,  as  against  the  intervenor,  and 
dismissing  his  petition  of  intervention.  To  reverse  this 
judgment,  intervenor  prosecutes  this  appeal. 

Mr.  James  T.  Locke  and  Mr.  Augustus  Macon  for 
appellant. 

Messrs.  Waldo  &  Dawson,  for  appellees. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  important  and  essential  question  of  fact  in  contro- 
versy before  the  trial  court,  and  upon  the  maintenance  of 
which  the  right  of  the  intervenor  to  the  relief  sought  neces- 
sarily depends,  was  whether  the  tract  of  land  in  dispute  was 
included  with  the  ten  acres  in  his  purchase  from  Terry,  and 
the  existence  of  the  verbal  contract  between  them,  in  pursu- 
ance of  which  he  alleges  the  land  was  conveyed  to  the  Rail 
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road  Company  for  bis  use  and  benefit.  Upon  this  question 
there  were  but  two  witnesses,  the  intervener  Johnson  and 
John  H.  Terry.  Johnson  testified  that  he  purchased  from 
Terry  eleven  and  one  half  acres  of  land,  and  also  the  tract 
of  land  in  dispute  (designating  it  as  the  "right  of  way 
tract ")  for  the  sum  of  $1,500 ;  that  at  his  suggestion  and 
by  his  direction  the  right  of  way  tract  was  conveyed  to  the 
Railroad  Company.  Terry  testified  that  he  did  not  sell  to 
Johnson  the  right  of  way  tract,  and  that  there  was  no  agree- 
ment of  any  sort,  written  or  oral,  that  he  should  have  this 
tract  of  land  as  a  part  of  the  consideration  of  $1,500;  and 
that  for  the  $1,500  paid  he  gave  him  ten  acres  of  land  only. 

It  is  insisted  by  counsel  for  appellant  that,  notwithstand- 
ing this  conflict  of  testimony  and  the  finding  of  the  court 
below  against  the  iutervenor,  an  examination  and  consider- 
ation of  the  entire  testimony  of  these  two  witnesses  shows  a 
preponderance  in  favor  of  iutervenor,  and  that  we  should 
review  their  testimony  and  determine  its  weight  and  pre- 
ponderance. The  rule  is  well  settled  by  the  repeated  deci- 
sions of  this  court  that  the  finding  of  the  trial  court  or  the 
verdict  of  a  jury  upon  conflicting  testimony  will  not  be  dis- 
turbed, unless  manifestly  against  the  weight  of  evidence. 
As  was  said  in  Green  v.  Taney,  7  Colo.  278 : 

"This  court  will  only  interfere  where,  upon  the  whole 
record,  it  appears  that  the  jury  acted  so  unreasonably  in 
weighing  testimony  as  to  suggest  a  strong  presumption  that 
their  minds  were,  swayed  by  passion  or  prejudice,  or  that 
they  were  governed  by  some  motive  other  than  that  of  award- 
ing impartial  justice  to  the  contending  parties."  Barker  v. 
fflzwky,4Colo.816;  Dickson  v.  Moffat,  5  Colo.  114;  Kinney 
v.  Wood,  10  Colo.  270 ;  Ziegler  v.  Cole,  15  Colo.  295. 

The  court  below,  therefore,  being  the  exclusive  judge  of 
the  credibility  of  the  witnesses  and  the  weight  to  be  given 
to  the  testimony  of  each  respectively,  as  there  appears  an 
irreconcilable  conflict  between  them,  its  finding  in  favor  of 
appellees  cannot  be  interfered  with;  and  since  the  adverse 
determination   upon   this   question  of   fact  is  fatal  to  the 
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intervener's  right  to  recover,  it  becomes  unnecessary  to 
consider  the  questions  of  law  so  ably  and  exhaustively  dis- 
cussed in  the  briefs  of  the  respective  counsel.  For  the  rea- 
sons given,  the  judgment  must  be  affirmed. 

Affirmed. 


Wolff  v.  IIelbig. 


1.  Costs  acts — Comstroction. 

Contracts,  oral  and  written,  must  be  so  construed  as  to  ascertain  and 
cut;  out  the  true  intent  and  meaning  of  the  contracting  parties. 

2.  Sake. 

The  best  construction  Is  that  which  is  made  by  viewing  the  subject  of 
the  contract  as  the  mass  of  mankind  would  view  it 

3.  Same. 

Such  a  construction  should  be  put  upon  a  written  agreement  as  would 
be  at  once  reasonable,  just  and  equitable  to  the  parties,  if  such  can 
be  reasonably  deduced  from  the  instrument. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  suit  was  instituted  in  the  district  court  by  John  W. 
Helbig  against  Hiram  G.  Wolff. 

There  nre  three  separate  and  distinct  causes  of  action  set 
forth  in  the  complaint,  and  of  these  the  first  consists  of  three 
separate  items,  for  which  damages  are  claimed.  As  to  two  of 
these  items  the  plaintiff  suffered  a  nonsuit  at  the  trial,  leav- 
ing only  what  is  termed  the  "  Calhoun  deal "  remaining  in 
the  first  cause  of  action. 

The  second  cause  of  action  relates  to  a  small  advance  of 
money,  alleged  to  have  been  at  the  instance  and  request  of 
the  plaintiff,  and  paid  for  the  costs  of  filing  a  certain  plat. 

The  third  account  is  in  the  nature  of  an  action  of  slander, 
for  words  spoken  by  the  defendant  of  and  to  the  plaintiff 
during  certain  negotiations  with  reference  to  what  is  denom- 
inated as  the  "  Calhoun  deal."  The  second  and  third  causes 
of  action  were  resolved  by  the  jury  in  defendant's  favor,  and 
for  this  reason  will  not  be  more  particularly  described. 
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Only  the  issues  joined  upon  the  Calhoun  item  set  forth  in 
the  first  cause  of  action  were  resolved  in  favor  of  plaintiff, 
and  consequently  the  only  matter  in  dispute  at  this  time 
arises  from  that  transaction.  The  contract  which  is  the 
basis  of  the  complaint  reads  as  follows  : 

"This  agreement, -made  this  13th  day  of  April,  A.  D.  1889, 
by  and  between  Hiram  G.  Wolff,  of  Denver,  Colorado,  of 
the  first  part,  and  John  W.  Helbig,  of  Denver,  Colorado,  of 
the  second  part,  witnesseth, 

"That  whereas,  Hiram  G.  Wolff  is  the  owner  of  the 
northwest  quarter  of  the  northeast  quarter  of  the  northeast 
quarter  of  section  thirty  (30),  township  three  (8)  south, 
range  sixty-eight  (68)  west,  and  has  this  day  agreed  to  sell 
the  second  party,  John  W.  Helbig,  the  same  in  form  and 
manner  hereinafter  set  forth. 

"  Now,  therefore,  the  first  party  agrees  with  second  part}', 

"  1st.  That  he  will  remove,  or  cause  to  be  removed,  within 
thirty  (30)  days  from  the  signing  of  this  instrument,  the 
Rocky  Mountain  Ditch  as  now  located  through  said  land  to 
the  outside  of  the  sidewalk  on  the  east  side  of  Sterling 
avenue,  and  that  he  will  fill  in  the  old  line  of  said  ditch  as 
soon  as  water  is  turned  in  the  new  channel. 

"  2nd.  That  he  will  pipe  under  the  ground  within  sixty  (60) 
days  from  the  signing  of  this  instrument,  the  flume  now  in 
Wolff  avenue,  within  the  boundaries  of  the  land  above  men- 
tioned. 

"  3rd.  That  he  will  properly  grade  said  land  and  the  streets 
of  the  same  as  platted  within  ten  (10)  days  after  the  signing 
of  this  instrument. 

"4th.  That  he  will  survey  and  plat  said  land  within  ten 
(10)  days,  and  file  the  plat  thereof  in  manner  as  following  : 
In  two  (2)  blocks  of  forty-eight  (48)  lots  each ;  lots  to  be 
not  less  than  twenty-five  (25)  feet  in  width,  by  one  hundred 
and  twenty-five  (125)  feet  in  length  ;  lots  to  face  east  and 
west  with  alley  sixteen  (16)  feet  wide  through  east  block 
north  and  south ;  with  a  street  entirely  around  east  block  of 
thirty  (30)  feet  in  width. 
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"5tb.  That  he  will  on  request  of  second  party  join  in 
signing  warranty  deeds  to  the  above  mentioned  lota  except 
as  hereafter  mentioned,  on  the  following  conditions:  The 
purchaser  shall  pay  at  least  one  third  of  purchase  price  in  cash; 
the  balance  to  be  paid  in  notes  running  to  Hiram  G.  Wolff, 
secured  by  trust  deed  on  the  property  conveyed  to  George 
Stidger,  his  trustee ;  said  notes  to  bear  interest  at  the  rate  of 
eight  (8)  per  cent  per  annum,  interest  payable  semiannually ; 
said  notes  to  be  made  for  not  less  than  one  half  of  balance  of 
said  purchase  price  in  not  more  than  one  year,  and  not  more 
than  one  half  of  balance  of  said  purchase  price  in  not  more 
than  two  years. 

"Now  in  consideration  of  the  above  agreements,  second  party 
agrees  to  pay  the  Erst  party  the  sum  of  twenty  thousand 
(20,000.00)  dollars,  as  follows :  the  sum  of  thirty-seven  hun- 
dred and  fifty  (3750)  dollars  on  the  signing  of  this  instru- 
ment, the  receipt  of  which  is  here  acknowledged  ;  the  sum 
of  two  thousand  (2,000)  dollars  in  ninety  (90)  days ;  the 
sum  of  two  thousand  (2,000)  dollars  in  six  (6)  months ;  the 
sum  of  three  thousand  (3,000)  dollars  in  nine  (9)  months ; 
the  sum  of  three  thousand  (8,000)  dollars  in  twelve  (12) 
months;  the  sum  of  sixty-two  hundred  and  fifty  (6250)  dollars 
in  fifteen  (15)  months. 

"  And  second  party  agrees  to  execute  notes  for  the  above 
mentioned  payments  on  the  day  of  the  filing  of  the  plat  of 
said  property.  Said  notes  to  bear  interest  at  the  rate  of 
eight  (8)  per  cent,  per  annum  with  interest  due  at  maturity. 
And  it  is  agreed  that  each  and  all  of  said  deferred  payments 
shall  at  all  times  be  a  lien  on  the  part  of  said  land  uncon 
veyed  by  first  party,  until  each  and  all  of  said  notes  shall  be 
fully  paid. 

"  Second  party  agrees  that  he  will  pay  all  taxes  and  as- 
sessments levied  against  said  property  during  the  continu- 
ance of  this  contract. 

"  And  it  is  mutually  agreed,  that  when  first  party  shall  make 
deed  to  lot  or  lots  as  mentioned  above  that  the  cash  pay- 
ment, lets  five  per  cent  of  the  full  purchase  price  together 
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with  the  notes  as  above  set  forth,  be  given  to  Hiram  G. 
Wolff,  and  that  the  account  thus  delivered  to  Hiram  G. 
Wolff  shall  be  credited  first,  on  the  note  due  in  ninety  days, 
until  the  same  shall  be  fully  paid  ;  second,  on  the  note  due 
in  six  months,  until  the  same  shall  be  fully  paid ;  third,  on 
the  note  due  in  nine  months,  until  the  same  shall  he  fully 
paid  ;  fourth,  on  note  due  in  twelve  months,  until  the  same 
shall  be  fully  paid;  aud  fifth,  on  the  note  due  in  fifteen 
months,  until  the  same  shall  be  fully  paid.  And  when  each 
and  all  of  said  notes  shall  be  fully  paid,  Hiram  G.  Wolff 
agrees  to  make  a  warranty  deed  to  his  interest  in  all  of  said 
lots  remaining  unsold,  to  John  W.  Helbig,  or  to  such  per- 
son or  persons  as  he  may  designate. 

'  "  And  second  party  agrees  that  he  will  not  sell  or  dispose 
of  any  of  said  lots  for  a  less  sum  than  two  hundred  and 
twenty-five  (225}  dollars  each.  And  it  is  here  agreed  that 
first  party  shall  not  be  bound  to  sign  a  deed  to  any  lot  or 
lots  where  the  actual  consideration  is  less  than  the  sum  just 
mentioned. 

"And  to  the  faithful  performance  of  these  covenants  the 
parties  hereto  bind  themselves,  their  heirs,  executors,  admin- 
istrators and  assigns. 

"  Witness  our  hands  and  seals  this  13th  day  of  April,  A.  D. 
1889. " 

This  agreement  was  afterwards  supplemented  by  others, 
whereby  Helbig  agreed  to  release  Wolff  from  certain  claims 
for  damages,  the  former  consenting  to  extend  the  time  six 
months  on  the  Helbig  notes  remaining  unpaid,  and  the  de- 
fendant also  agreeing  to  do  certain  grading.  By  one  of 
these  supplemental  agreements,  the  commission  to  be  retained 
by  Helbig  from  tales  wot  increased  from  jive  to  ten  per  cent. 

A  demurrer  to  the  complaint  was  overruled,  and  thereaf- 
ter an  answer  and  replication  were  filed.  At  the  conclusion 
of  the  evidence  offered  for  the  plaintiff,  a  motion  for  a  non- 
suit was  interposed  and  overruled.  The  trial  resulted  in  a 
verdict  and  judgment  against  the  defendant  for  $10,196.87 
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upon  the  Calhoun  transaction,  and  from  this  judgment  the 
defendant  prosecutes  this  appeal. 

Messrs.  Thomas  &  Thomas  and  Mr.  V.  A.  Elliott,  for 

appellant. 

Mr.  Chas.  M.  Bice,  Mr.  A.  B.  Seaman  and  Mr.  J.  C. 
Helm,  for  appellee. 

Chief  Justice  IIayt  delivered  the  opinion  of  the  court. 

The  contract  provides  for  the  sale  of  ten  acres  of  land, 
which  land  was  to  be  divided  into  ninety-six  lots,  the  pur- 
chaser, Helbig,  agreeing  to  pay  therefor  twenty  thousand 
dollars.  Of  this  amount  three  thousand  seven  hundred  and 
fifty  dollars  was  to  be  paid  in  cash,  and  for  the  balance  notes 
secured  upon  the  land  were  to  be  executed  by  Helbig  to 
Wolff.  This  cash  payment  was  made,  and  the  notes  were 
duly  executed  and  delivered  with  security,  as  provided  in 
the  agreement. 

By  the  terms  of  the  contract  Helbig,  at  his  option,  might 
sell  lots  and  substitute  the  cash  and  notes  received  upon 
such  sales,  and  receive  credit  therefor  upon  his  notes  held  by 
Wolff.  In  the  sale  of  lots  Helbig  was  limited  to  a  minimum 
price  of  $225  per  lot,  but  the  contract  fixes  no  maximum 
price.  The  Hales  were  to  be  made  upon  the  following  terms : 
One  third  cash,  one  third  in  one  year,  and  one  third  in  two 
years.  For  the  deferred  payments  and  interest  thereon  the 
purchasers  were  to  execute  notes  to  Wolff  secured  upon  the 
lots  sold. 

It  is  alleged  in  the  complaint  that  on  the  11th  day  of 
April,  1891,  there  was  a  balance  due  upon  the  face  of  the 
notes  given  by  Helbig  of  $10,635.13,  from  which  sum  the 
plaintiff  was  entitled  to  a  reduction  of  ten  per  cent  commis- 
sion, leaving  a  balance  of  $9,571.62  as  the  amount  actually 
due  defendant;  that  about  this  time  the  plaintiff  procured  a 
purchaser,  named  William  C.  Calhoun,  willing  to  buy  lota  25 
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to  44  inclusive,  in  block  2,  for  the  full  purchase  price  of 
110,635.13,  on  the  terms  and  conditions  Bet  forth  in  the  con- 
tract between  the  plaintiff  and  the  defendant, — the  terms 
offered  being  $3,545.05  in  cash,  less  the  ten  per  cent  of  the 
full  purchase  price  as  provided  in  the  amended  contract,  to- 
wit,  $2,481.53  in  cash  and  two  notes  of  $3,545.05  each,  paya- 
ble in  one  and  two  years  respectively,  beating  interest  at 
the  rate  of  eight  per  cent  per  annum,  interest  payable  semi- 
annually, the  notes  being  secured  by  trust  deed  on  the 
twenty  lots  to  be  conveyed.  It  is  also  alleged  that  the  pur- 
chaser executed  the  trust  deed  and  notes  as  provided  in  the 
contract,  and  the  plaintiff  and  purchaser  offered  and  tendered 
to  defendant  in  lawful  money  the  cash  and  notes,  together 
with  the  trust  deed,  at  the  time  requesting  the  defendant  to 
join  the  plaintiff  in  executing  a  warranty  deed  to  the  pur- 
chaser for  the  twenty  lots ;  that  the  defendant  willfully  and 
without  cause  refused  to  execute  or  join  in  signing  the  war- 
ranty deed  tendered,  or  to  accept  the  cash,  notes  and  trust 
deed,  or  either  of  them,  and  refused  to  give  the  plaintiff  the 
credit  of  $9,571.62,  or  any  portion  thereof  on  his  notes;  that 
the  defendant  refused  to  have  anything  to  do  with  the  trans- 
action, and  that  he  ever  since  has  refused  to  carry  out  his 
part  of  the  contract.  As  to  these  lots  plaintiff  alleges  that 
by  the  wrongful  conduct  of  defendant  he  has  been  damaged 
in  the  sum  of  $10,635.10. 

The  answer  of  the  defendant  admits  the  execution  of  the 
contracts  described  in  the  complaint;  denies  that  the  defend- 
ant has  failed  or  refused  ti  perform  the  covenants  or  stipu- 
lations on  his  part  as  required.  He  denies  that  plaintiff 
procured  a  purchaser,  who  was  able  or  willing  to  buy  lots 
25  to  44  inclusive,  in  block  2,  for  the  sum  stated  in  the  com- 
plaint, or  for  any  sum. 

He  alleges  that  Calhoun  was  a  pretended  purchaser,  with- 
out any  means  whatever ;  that  the  price  at  which  plaintiff 
pretended  to  have  sold  him  these  lots  was  a  fictitious  price, 
far  in  excess  of  their  real  value,  and  that  plaintiff  sought  to 
induce  the  defendant  to  take  a  deed  of  trust  back  on  these 
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lots  far  in  excess  of  their  real  value,  thereby  causing  him 
to  release  his  lien  which  he  held  on  the  remaining  lots  for 
the  purchase  price  of  the  same ;  that  the  transaction  which 
the  plaintiff  desired  him  to  carry  out  was  not  within  the 
contract  contemplated  by  the  agreement. 

The  replication  denied  all  the  new  matter  set  up  in  the 
answer.  The  plaintiff  also  says  that  Hiram  (?.  Wolff,  the 
defendant,  was  ready  and  willing  to  carry  out  the  sale  to  Cal- 
houn until  he  teat  informed  that  the  plaintiff  was  advancing 
the  money  to  the  purchaser,  when  the  defendant  refused  to  pro- 
ceed any  further  therewith.  The  plaintiff  further  alleges  in 
the  replication  that  at  the  time  of  making  said  original  con- 
tract it  was  understood  and  agreed  by  the  parties  that  the 
plaintiff  should  not  be  limited  to  the  market  value  in  selling 
the  property,  but  should  be  at  liberty  to  obtain  the  best  pos- 
sible price  for  the  same. 

Errors  are  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint,  upon  the  motion  for  a  nonsuit,  upon  the 
amendment  made  to  the  complaint  at  the  close  of  plaintiff's 
case,  upon  the  reception  and  rejection  of  evidence,  and  upon 
the  instructions  given  and  those  refused. 

The  assignment  of  error  based  upon  the  overruling  of 
defendant's  motion  for  a  nonsuit  directly  raises  the  question 
of  the  right  of  plaintiff  to  recover  upon  the  merits  as  dis- 
closed by  his  evidence,  and  for  this  reason  will  be  first  consid- 
ered. In  support  of  this  cause  of  action  plaintiff  relied  upon 
the  following  facts  as  disclosed  by  the  evidence,  viz. :  .Imme- 
diately after  entering  into  the  contract  with  Wolff,  he  en- 
deavored to  negotiate  a  sale  of  the  lots  singly  and  in  pairs 
from  time  to  time  through  real  estate  brokers  and  others, 
his  efforts  in  this  behalf  resulting  in  varying  success  until 
he  had  sold  about  thirty-six  lots,  and  from  the  proceeds  of 
such  sales  had  reduced  pro  tanto  his  indebtedness  to  the 
defendant. 

For  the  amount  remaining  the  defendant  held  plaintiff's 
notes,  secured  upon  the  lots  remaining  unsold, — sixty  or 
more  in  number.     At  this  time  the  transaction  with  Calhouu 
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commenced,  which  finally  resulted  in  the  disagreement  be- 
tween plaintiff  and  defendant,  out  of  which  arose  the  sole 
cause  of  action  under  consideration  upon  this  appeal.  If 
the  "Calhoun  deal"  had  been  consummated  as  arranged  by 
tbe  plaintiff  it  would  have  resulted  in  Calhoun  taking  twenty 
of  the  unsold  lots  at  a  price,  payable  in  cash  and  notes,  that 
together  would  have  discharged  plaintiff's  outstanding  notes 
held  by  the  defendant,  and  plaintiff  would  have  become 
entitled  to  a  release  of  tbe  lien  held  by  the  defendant  upon 
the  lots  remaining  unsold,  and  he  would' have  had  a  clear 
title  thereto. 

The  facte  with  reference  to  the  transaction  with  Calhoun 
are  undisputed,  and,  as  stated  by  Mr.  Smith,  the  broker 
selected  by  the  plaintiff  to  negotiate  the  sale,  are  as  follows : 

"  Plaintiff  came  to  me  in  my  office  and  asked  me  if  I 
could  procure  a  purchaser  for  twenty  lots  in  Earl  Place  on 
certain  terms,  that  is  the  party  buying  the  lots  would  give 
a  certain  trust  deed  of  about  $350  per  lot,  he  could  not 
tell  the  exact  figures,  and  a  second  trust  deed,  payable  to 
himself,  of  $2,300  upon  the  whole  twenty-three  lots.  He 
said  he  would  like  the  party  to  be  one  that  would  take  the 
lots  and  handle  them  and  trade  them  or  build  on  them  or 
sell  them  to  parties  that  would  build  on  them. 

"  I  told  the  plaintiff  I  thought  I  could  get  a  man  to  take 
hold  of  the  lots,  and  a  day  or  two  later  I  spoke  to  Mr.  Cal- 
houn about  it  and  he  said  he  would  be  glad  to  take  the  lots 
on  these  terms,  and  I  then  took  him  to  the  plaintiffs  office 
and  introduced  him  to  the  plaintiff. 

"  I  told  Mr.  Calhoun  that  those  lots  could  be  had  on  those 
terms  and  gave  him  to  understand  that  he  was  not  to  invest 
a  dollar.  I  took  him  to  the  plaintiff  and  told  him  that  was 
the  man  I  had  found,  that  he  would  take  the  lots  on  those 
terms. 

"  Tbe  plaintiff  showed  me  that  through  this  deal,  that  be 
would  pay  his  notes  to  the  defendant,  amounting  to  $10,000 ; 
that  he  would  liquidate  an  indebtedness  of  $10,000,  or  what- 
ever the  price  was. 
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"  I  had  not  agreed  with  the  plaintiff  to  build  on  those  lots. 
Nothing  was  said  about  that  except  that  he  would  like  to 
get  a  party  that  would  trade  and  handle  the  lots  and  if  pos- 
sible would  put  them  in  the  hands  of  parties  that  would 
build  on  them." 

The  transaction  was  afterwards  consummated,  in  so  far  as 
the  same  could  be  concluded  by  Mr.  Helbig  and  Mr.  Cal- 
houn, in  exact  accordance  with  the  foregoing  statement  of 
Mr.  Smith.  There  being  at  this  time  a  balance  of  principal 
and  interest  due  Mr.  Wolff,  amounting  to  $10,685.13,  less  10 
per  cent  commission,  or  $9,571.62.  In  other  words,  the  sale 
which  the  plaintiff  had  authorised  his  agent  to  make  to  Mr. 
Calhoun  of  the  twenty  lots  in  question  was  for  an  amount 
exactly  sufficient  to  discharge  plaintiffs  obligation  to  the  de- 
fendant. In  this  transaction  Helbig  was  the  vendor  and 
Calhoun  the  vendee,  and  the  latter  was  to  pay  nothing  from 
his  own  resources.  The  only  money  agreed  to  be  paid  was 
to  be  advanced  to  Wolff  by  the  vendor. 

Upon  this  state  of  facta  the  court  was  called  upon  to  deter- 
mine as  a  question  of  law,  upon  the  motion  for  a  nonsuit, 
whether  or  not  the  Calhoun  transaction  was  one  embraced 
within  the  written  agreement  between  the  plaintiff  and  de- 
fendant, this  agreement  providing,  inter  alia,  that  "  the  pur- 
chaser should  pay  at  least  one  third  of  the  purchase  price  in 
cash."  It  is  contended  by  appellant  that  the  Calhoun  trans- 
action was  fictitious  and  fraudulent,  made  with  "a  man  of 
straw,"  without  financial  responsibility,  and  that  it  was  one 
not  contemplated  by  the  parties  to  the  original  agreement,  and 
not  embraced  within  the  true  intent  and  meaning  of  such 
an  agreement;  while  the  contrary  of  these  propositions  is 
maintained  by  appellee. 

A  fundamental  canon  of  construction,  with  reference  to 
contracts  oral  and  written,  requires  that  the  true  intent  or 
meaning  of  the  contracting  parties  shall  be  ascertained  and 
the  contract  be  construed,  if  possible,  so  aB  to  carry  out  such 
intent.  In  the  case  of  Schuylkill  v.  Moore,  2  Whart.  491,  it 
is  said:  "The  best  construction  is  that  which  is  made  by  view- 
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ing  the  subject  of  the  contract  as  the  mass  of  mankind 
would  view  it,  for  it  may  be  safely  assumed  that  such  was 
the  aspect  in  which  the  parties  themselves  viewed  it.  A  re- 
sult thus  obtained  is  exactly  what  is  obtained  from  the  car- 
dinal rule  of  intention." 

A  construction  of  the  contract  that  will  permit  the  plain- 
tiff to  discharge  his  obligations  to  the  defendant  in  the  man- 
ner attempted  by  the  transaction  with  Calhoun  is  one  that 
we  think  must  strike  the  mind  of  the  average  man  as  so 
unreasonable  that  it  could  not  have  been  contemplated  by 
the  parties  to  the  written  agreement.  The  defendant  then 
held  the  plaintiff's  notes  for  $10,635.13,  secured  on  upwards 
of  sixty  lots.  Plaintiff  could  have  canceled  the  lien  and  his 
obligations  at  any  time  by  paying  this  amount  less  10  per 
cent:  or,  if  he  could  secure  a  bona  fide  purchaser  for  a  part 
of  the  lots,  who  would  pay  the  amount  in  cash,  or  one  third 
in  cash  and  the  balance  in  notes,  plaintiff's  obligations  might 
in  this  way  have  been  discharged. 

It  is  obvious,  however,  that  he  could  not  do  this  by  selling 
one  lot  for  a  price  equal  to  the  whole  amount  due, — such  a 
consideration  being  many  times  the  actual  value  of  the  lot, 
and  so  grossly  unreasonable  as  to  be  in  fraud  of  defendant's 
rights, — and  thereby  discharge  his  obligation,  leaving  hira 
with  but  little  or  no  security  for  the  unpaid  amount.  This 
illustration  is  sufficient  for  the  purpose  of  showing  that  there 
must  be  found  some  rule  governing  contracts  of  this  nature 
that  will  be  reasonable  and  just  to  the  parties  and  adequately 
protect  the  rights  of  each. 

It  is  to  be  borne  in  mind  that  the  chief  purpose  of  the 
contract  is  that  the  defendant  shall  sell  ten  acres  of  land  and 
that  the  plaintiff  shall  pay  him  therefor  $20,000.  From  the 
evidence  it  is  apparent,  I  think,  that  the  defendant  was  will- 
ing at  all  times  to  convey  for  this  amount,  whether  the  same 
was  paid  in  cash,  or  in  cash  and  notes,  secured  as  provided  by 
the  contract,  as  the  defendant  says  ho  understood  it,  and  as  we 
think  he  had  a  right  to  understand  it.  It  must  be  assumed 
that  the  defendant  believed  at  the  time  of  executing  the 
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contract  that  his  payments  would  be  sufficiently  secured  if 
the  terms  were  carried  out,  and  it  is  certain  from  the  evi- 
dence that  he  believed  at  the  time  he  was  asked  to  join  in  a 
deed  to  Calhoun  that  a  part  of  his  contract  price  would  cer- 
tainly be  lost  should  the  Calhoun  transaction  be  consummated, 
and  we  think  it  is  equally  as  certain  that  his  apprehensions 
in  this  regard  were  not  unfounded. 

What,  then,  did  the  defendant  anticipate  would  be  the  con- 
struction placed  upon  the  written  agreement,  and  what  had 
he  the  right  to  expect  in  view  of  the  circumstances?  Noth- 
ing less  than  a  construction  that  would  be  at  once  reasonable, 
just  and  equitable  to  the  parties,  if  such  can  be  reasonably 
deduced  from  the  instrument.  This  is  in  accordance  with 
well  settled  legal  principles,  and  would  be  interpreting  the 
instrument  as  mankind  in  general  would  construe  it. 

We  think  that  a  construction  which  would  require  the 
plaintiff  to  find  a  purchaser  or  purchasers  who  would  ad- 
vance the  cash  required  from  their  own  resources,  or  at  least 
independently  of  advances  made  by  the  plaintiff  for  the  pur- 
pose of  securing  a  release  of  a  lien  upon  the  remaining  lots, 
is  the  only  one  that  meets  the  requirements  of  good  con- 
science and  equity.  The  Calhoun  transaction  did  not  con- 
template that  the  plaintiff  would  advance  money  to  Calhoun, 
because  be  (the  plaintiff)  had  money  of  his  own  or  of  others 
that  he  was  desirous  of  loaning.  On  the  contrary,  plaintiffs 
avowed  purpose  wis  to  gain  an  advantage  to  himself  at  the 
expense  of  the  defendant's  security  upon  the  forty  or  more 
lots  remaining  unsold. 

Helbig  not  being  limited  in  the  sale  of  lots  to  a  maximum 
price,  Wolff  could  only  rely  upon  the  self  interest  of  the  pur- 
chasers to  protect  him.  So  long  as  such  purchasers  were  re- 
quired to  pay  one  third  of  the  purchase  price  down,  he  was 
content,  and  it  was  not  until  Helbig  attempted  to  remove 
this  safeguard  by  advancing  the  cash  payment  from  his  own 
resources  that  Wolff  refused  to  convey.  Helbig  could  not 
thus  destroy  the  defendant's  security,  and  Wolff  was  justi- 
fied in  refusing  to  carry  out  the  Calhoun  deal.    A  construe- 
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tiop  such  as  contended  for  by  plaintiff  would  permit  him  to 
dispose  of  lots  to  irresponsible  parties  at  double,  treble  or 
any  other  multiple  of  the  price  that  such  lots  would  com- 
mand in  the  market,  if  sold  in  the  usual  manner.  In  our 
opinion,  an  interpretation  of  the  contract  that  will  permit 
this  was  not  contemplated  by  the  parties,  is  not  within  the 
letter  of  the  agreement,  but  is  utterly  foreign  to  the  spirit 
and  intent  thereof.  For  this  reason  I  think  a  nonsuit  as  to 
the  Calhoun  transaction  should  have  been  granted. 

Aside  from  these  twenty  lots,  the  contract  between  Wolff 
and  Helbig  seems  to  have  been  fully  executed  by  Helbig  pay- 
ing his  notes  in  full  and  Wolff  deeding  the  lots  remaining. 
Wolff  should  now  deed  to  Helbig  lots  25  to  44  inclusive,  iu 
block  2,  and  thereby  terminate  the  controversy. 

The  judgment  of  the  district  court  will  be  reversed. 

Reversed. 

Mr.  Justice  Campbell,  dissenting. 

I  cannot  agree  with  the  construction  put  upon  this  con- 
tract by  the  chief  justice.  As  I  understand  the  scope  of  the 
opinion,  one  to  whom  lots  are  sold  and  in  whose  behalf  any 
part  of  the  consideration  is  advanced  by  Helbig,  by  loan  or 
otherwise,  cannot  be  a  "purchaser"  under  this  contract. 
The  record  shows  that  one  third  of  the  purchase  price  of  the 
lots  sold  to  Calhoun  was  advanced  by  Helbig,  to  secure  the 
payment  of  which  Helbig  gave,  or  was  to  give,  a  second 
trust  deed  upon  the  lots.  If  Wolff  got  the  cash  payment 
provided  for  in  the  contract,  which  was  one  third  of  the 
amount  of  the  purchase  price,  less,  possibly,  the  commission 
belonging  to  Helbig,  and  got,  in  addition  thereto,  security 
for  the  unpaid  portion  of  the  purchase  money  by  a  trust 
deed  which  was  a  first  lien  upon  the  lots  sold,  which  this 
contract  required,  then,  if  the  selling  price  agreed  upon  was 
a  fair  one,  Wolff  got  exactly  what  he  bargained  for,  and,  as 
it  seems  to  me,  it  could  make  no  possible  difference  to  him 
whether  Helbig,  or  some  third  party,  advanced  to  the  veil- 
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dee  the  cash  payment.  Wolff's  only  additional  right  under 
the  contract  (that  of  having  an  adequate  security  for  the 
two  thirds  of  the  purchase  money  unpaid)  could  always  be 
preserved  by  demanding  good  faith  in  the  sale  of  lota,  and 
this  light  could  be  protected  and  enforced  by  submitting 
the  question  to  a  jury.  A  sufficient  inducement  for  Cal- 
houn to  carry  out  his  contract  and  pay  the  balance  due  to 
Wolff,  and  as  a  further  evidence  of  good  faith,  is  to  be  found 
in  the  fact  that  his  obligation  was  out  to  repay  Helbig  for 
the  cash  payment,  and  it  was  secured  by  a  second  lien  upon 
the  lots. 

Upon  the  trial  of  this  case,  all  the  issues  of  fact,  including 
the  good  faith  of  the  so-called  "  Calhoun  deal,"  as  to  whether 
or  not  Calhoun  was  merely  "  a  man  of  straw,"  and  the  rea- 
sonableness of  the  price  at  which  the  lots  were  sold  to  him, 
were  submitted  to  the  jury  under  appropriate  instructions 
from  the  court,  and  these  issues  of  fact  were  all  resolved  in 
Helbig's  favor.  In  my  judgment,  this  was  the  proper  course 
to  pursue,  and  thereby  Wolff's  rights  (if  he  had  any)  would 
be  amply  protected.  The  hardship  of  the  construction 
adopted  by  the  majority  of  the  court  is  to  be  seen  when 
it  is  said  that,  as  the  record  shows,  Helbig  has  paid  the 
entire  consideration  of  $20,000  to  Wolff,  and  the  latter  still 
holds  the  sixteen  lots  attempted  to  be  sold  to  Calhoun. 

We  cannot  close  our  eyes  to  the  fact  that,  since  the  time 
when  Calhoun  bought,  this  property  hits  greatly  depreciated 
in  value,  and  for  Wolff  now  to  convey  these  lots  to  Helbig, 
without  being  required  to  do  more,  when  the  value  of  the 
property  to  be  conveyed  is  much  less  than  it  was  when 
Wolff  should  have  conveyed  it  to  Calhoun,  and  muob  less 
than  Helbig  would  thereby  and  at  that  time  have  received, 
is  not  such  a  compliance  upon  Wolffs  part  with  his  contract 
as  fair  dealing  and  equity  demand, 

I  think  the  judgment  of  the  district  court  should  be 
affirmed. 
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The  Interstate  Land  and  Town  Company  v.  Patton. 

1.  Pbactice— Waives. 

Although  It  is  provided  by  the  code  that  the  defendant  shall  have  ten 
days  After  notice  of  the  tiling  of  a  replication  inwblch  to  demur  or 
to  move  against  the  same,  yet  if  within  that  time,  the  defendant 
being  present,  the  court  should  set  the  case  for  trial,  without  ob- 
jection by  the  defendant,  on  the  ground  that  he  desired  to  attack 
the  replication  by  demurrer  or  motion,  who  applied  for  a  contin- 
uance upon  other  grounds,  he  is  precluded  from  raising  the  question 
for  the  first  time  in  this  court  that  the  trial  court  erred  in  setting 
the  case  for  trial. 

2.  Appellate  Pbactice. 

As  a  general  rule,  courts  of  review  will  not  pass  upon  questions  which 
were  not  called  to  the  attention  of  the  trial  court. 

3.  Same. 

In  order  to  obtain  a  review  of  the  trial  court's  ruling  upon  an  applica- 
tion for  a  continuance,  it  is  essential  that  the  affidavit  in  support 
thereof  be  brought  into  the  record  by  the  bill  of  exceptions. 

Error  to  the  District  Court  of  Pueblo  County. 

Suit  was  commenced  by  defendant  in  error  as  plaintiff  in 
the  district  court  on  the  80th  day  of  September,  1889.  On 
that  day  a  complaint  was  filed,  a  summons  and  writ  of  attach' 
tnent  issued.  The  summons  and  writ  of  attachment  were 
both  served  two  days  later.  A  motion  to  quash  the  sheriff's 
return  upon  the  summons  was  filed  October  21st.  The  record 
does  not  show  what  disposition  was  made  of  this  motion,  but 
the  record  does  show  that  the  defendant  filed  a  demurrer  on 
October  26th,  which  was  overruled  the  same  day.  An  answer 
was  filed  December  10th.  To  this  answer  a  replication  was 
filed  on  December  18th.  On  the  16th  of  December  a  motion 
for  a  continuance  was  filed  and  overruled,  whereupon  the 
cause  was  set  for  trial  upon  the  18th  inst.  Upon  the  last 
mentioned  date  the  cause  was  called  for  trial,  the  trial  result- 
ing in  a  verdict  and  judgment  for  defendant  in  error.  The 
defendant  brings  the  case  here  by  writ  of  error. 
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Mr.  Charles  M.  Garwood  and  Messrs.  Rogers,  Siia- 
froth  &  Walling,  for  plaintiff  in  error. 

Mr.  A.  B.  Patton,  pro  »e. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

There  are  but  two  errois  relied  upon  in  this  court.  The 
first  is  based  upon  the  following  language  of  section  3  of  the 
amendments  of  1889  to  the  Code  of  Civil  Procedure,  viz. : 

"  The  defendant  may,  within  ten  days  after  the  service  of 
the  notice  in  writing  upon  himself  or  attorney  that  a  repli- 
cation has  been  filed,  demur  to  the  same  for  insufficiency)  or 
to  any  part  thereof,  or  may  move  to  strike  out  the  same  or 
any  part  thereof,  for  any  cause  which  may  exist  therefor." 
Session  Laws,  1889,  page  73. 

In  this  instance  the  trial  was  set  for  a  day  within  the  ten 
days  allowed  the  defendant  to  demur  or  move  against  the 
replication,  the  defendant  in  the  meantime  not  having 
attacked  the  pleading  by  motion  or  otherwise.  The  conten- 
tion of  his  counsel  now  is  that  it  was  error  for  the  district 
court  to  enter  upon  the  trial  within  the  ten  days  allowed  the 
defendant  to  attack  the  replication  as  provided  by  the  law 
of  1889,  and  that  such  error  is  alone  sufficient  to  entitle 
plaintiff  in  error  to  a  reversal  of  the  judgment. 

Counsel  are  not,  however,  in  a  position  to  raise  this  ques- 
tion in  this  court,  as  it  does  not  appear  that  the  attention  of 
the  district  court  was  in  any  way  called  to  the  matter,  or 
that  the  defendant  indicated  any  desire  in  the  lower  court 
to  demur  or  move  against  the  replication.  If  the  defendant, 
being  present,  wished  to  plead  to  the  replication,  he  should 
have  called  the  attention  of  the  district  court  to  such  de- 
sire, and  should  have  obtained  its  ruling  thereon.  He  did 
not  do  this,  but,  on  the  contrary,  applied  for  a  continuance 
on  other  grounds,  and  he  cannot  be  permitted  to  raise  this 
question  for  the  first  time  in  this  court.  Courts  of  review, 
as  a  general  rule,  will  not  pass  upon  matters  which  have  not 
been  called  to  the  attention  of  the  trial  courts. 
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Aside  from  the  foregoing,  it  does  not  appear  in  this  case 
that  the  defendant  was  in  any  way  prejudiced  by  the  order 
of  which  he  complains,  there  being  no  possible  objection  to 
this  replication  which  he  could  not  have  taken  advantage  of 
at  the  trial. 

The  remaining  error  assigned  is  based  upon  the  refusal  of 
the  court  to  grant  a  continuance  upon  the  defendant's  appli- 
cation. In  the  absence  of  a  bill  of  exceptions  this  court  ia 
precluded  from  considering  the  affidavit  filed  in  support  of 
the  motion,  and  there  ia  nothing  which  a  court  can  intelli- 
gently act  upon.  The  affidavit  must  be  brought  into  the 
record  by  a  bill  of  exceptions  to  reserve  the  matter  for 
review.  2  Elliott's  General  Practice,  sec.  487;  Jordan  v. 
The  People,  19  Colo.  417.  The  judgment  of  the  district 
court  will  be  affirmed. 

Affirmed. 


Spangles  v.  Green  et  al. 

| 

1.  Jukisdicttoh  of  Supreme  Court. 

Where  neither  of  the  several  judgments  In  a  proceeding  to  foreclose  a 
mechanic's  lien  amounts  to  (2,500,  jurisdiction  of  the  supreme 
oonrt  does  not  attach  on  the  ground  of  the  amount  involved,  not- 
withstanding the  aggregate  amount  of  such  judgments  may  exceed 
that  sum. 

2.  OOHBTITUTIOKAI.  Law— Mechanics'  Liens. 

Where  the  rights  of  parties  to  a  building  contract  accrued  under  an 
agreement  made  before  the  passage  of  amendments  to  the  me- 
chanic's Hen  act,  whereby  their  contract  rights  were  materially 
impaired,  the  law  In  force  at  the  time  the  rights  accrued,  and  not 
the  amendments,  must  govern. 

8.  Sake — Jurisdiction  ofSupkrmb  Court. 

Retrospective  legislation  and  the  passage  of  laws  Impairing  the  obligation 
of  contracts  are  forbidden  by  the  constitution.  When  a  case  re- 
quires the  construction  of  these  provisions,  this  court  has  jurisdic- 
tion to  review  all  matters  necessary  to  a  complete  determination 
of  the  cause. 

4.  Bills  OP  EXCEPTION. 

Expressions  in  a  bill  of  exceptions  containing  testimony,  at  the  close  of 
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each  party's  evidence,  that  such  party  "  here  rested  its  testimony," 
are  equivalent  to  an  express  statement  that  the  evidence  contained 
in  the  bill  is  all  that  was  Introduced  at  the  trial. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Appellees  Green  and  Fisher,  partners  as  The  Chicago 
Lumber  Co.,  and  Ackroyd  and  Brindle,  as  E.  Ackroyd  &  Co., 
commenced  their  several  actions  in  the  district  court  of  Arap- 
ahoe county  against  Woodbury  and  Page,  partner!)  as  Wood- 
bury &  Co.,  principal  contractors,  and  against  the  appellant, 
Jane  T.  Spangler,  as  owner,  to  recover  judgments  against 
Woodbury  &  Co.,  which  they  sought  to  have  established 
under  the  mechanic's  lien  act  as  liens  upon  Mrs.  Spangler'a 
property  for  materials  furnished  and  labor  performed  by 
said  appellees  respectively,  as  subcontractors,  under  con- 
tracts entered  into  by  them  with  Woodbury  &  Co.  for  the 
construction  of  a  dwelling  house  and  barn  which  Woodbury 
&  Co.  had  contracted  to  build  for  the  appellant. 

From  the  complaints  in  these  two  separate  actions  it  ap- 
pears that  the  contract  which  Woodbury  &  Co.  made  with 
the  appellant,  as  well  as  the  subcontracts  made  by  The  Chi- 
cago Lumber  Co.  and  Ackroyd  &  Co.  with  Woodbury  &  Co., 
were  entered  into  and  the  performance  thereof  begun  prior 
to  the  passage  of  the  amendments  of  1889  to  the  mechanic's 
lien  act  of  1883,  but  that  said  contracts  were  not  fully  per- 
formed until  after  said  amendments  went  into  effect.  In 
neither  of  the  complaints  was  there  an  allegation  that,  at 
the  time  of  the  filing  of  the  notices  of  Hen,  there  was  any- 
thing due  from  the  appellant,  Spangler,  to  Woodbury  &  Co. 
upon  the  contract  between  them. 

A  demurrer  filed  by  the  appellant  to  these  complaints  was 
overruled  by  the  court,  whereupon  she  filed  her  answer,  sub- 
stantially denying  all  of  the  allegations  of  the  complaint,' 
and  alleging  that,  prior  to  the  filing  by  the  plaintiffs  of  their 
lien  statements,  appellant  paid  to  Woodbury  &  Co.,  with 
the  exception  of  a  small  balance,  the  full  contract  price  for 
constructing  such  buildings.     Before  the  beginning  of  the 
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trial  the  counsel  for  Mrs.  Sptuigler  in  open  court  stated  that 
such  balance  due  from  tier  to  Woodbury  &  Co.  upon  the  con- 
tract was  the  sum  of  $1,250.07,  which  she  tendered  and 
paid  into  court,  to  be  applied  by  the  court  upon  the  said 
demands,  as  the  court  might  direct; — these  two  actions 
having  been  consolidated  for  trial  as  one  action. 

The  trial  resulted  in  judgments  against  Woodbury  &  Co. 
in  favor  of  The  Chicago  Lumber  Co.  in  the  sum  of  over 
$6,000,  and  in  favor  of  Ackroyd  &  Co.  in  the  sum  of  over 
11,000,  and  a  lien  upon  the  property  of  the  appellant  waa 
decreed  to  the  extent  of  $2,047.69  under  The  Chicago  Lum- 
ber Co.'s  judgment,  and  of  $939.45  under  the  Ackroyd  judg- 
ment. From  this  decree,  in  so  far  as  a  lien  was  established 
against  the  property  of  appellant,  she  has  appealed  to  this 
court. 

Mr.  Sam.  P.  Rose  and  Mr.  S.  D.  Walling,  for  appellant. 

Messrs.  Benedict  &  Phelps  and  Messrs.  Williams  & 
Whitford,  for  appellees. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  objection  interposed  by  the  appellees  to  the  juris- 
diction of  this  court  to  entertain  the  appeal  must  first  be 
disposed  of  before  considering  the  assignments  of  error.  Sec- 
tion 1,  page  118  of  the  Session  Laws  of  1891,  provides  that 
no  appeal  to  the  supreme  court  shall  lie  to  review  the  final 
judgment  of  any  inferior  court  unless  the  judgment  exceeds 
$2,500,  exclusive  of  costs;  provided  this  limitation  shall  not 
apply  where  the  matter  in  controversy  relates  to  a  franchise 
or  freehold,  or  where  a  construction  of  the  state  or  federal 
constitution  is  necessary  to  a  determination  of  the  case. 

The  proceeding  to  enforce  a  mechanic's  lien  does  not 
involve  a  freehold.  McCandh»»  v.  Green,  20  Colo.  519.  To 
warrant  the  assumption  of  jurisdiction,  the  amount  of  the 
judgment  in  a  case  like  the  one  at  bar  must  he  determined 
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by  the  amount  of  the  judgment  in  favor  of  each  lien  claim- 
ant, and  not  the  aggregate  amount  of  the  several  judgments ; 
and  as  neither  of  the  several  judgments  here  amounts  to 
$2,500,  jurisdiction  on  this  ground  does  not  attach.  Key- 
stone M.  Co.  v.  Gallagher,  5  Colo.  23 ;  Piper  v.  Jacobaon, 
98  111.  389 ;  Farwell  et  at.  t>.  Becker  et  al.,  129  111.  261 ;  Ault- 
man  $  Taylor  Co.  et  al.  v.  Weir  et  al,  131  111.  187 ;  Bank  v. 
Stout,  US  U.  S.  684. 

Evidently,  therefore,  the  only  ground,  if  any,  which 
invokes  the  jurisdiction  of  this  court  to  review  this  judgment 
and  decree  must  be  one  of  the  constitutional  questions  re- 
ferred to.  The  appellant  claims  that  the  court  below  must 
necessarily  have  based  its  judgment  upon  the  construction 
given  by  it  to  section  11  of  article  2  of  our  state  constitution, 
prohibiting  all  laws  impairing  the  obligation  of  contracts, 
and  laws  retrospective  in  their  operation,  and  section  10  of 
article  1  of  the  federal  constitution,  relating  to  the  same 
matters  ;  or  rather  that  its  judgment  can  be  upheld  only  by 
giving  to  the  amendments  of  1889  to  the  mechanic's  lien 
act  of  1883  a  retrospective  operation,  which  necessarily  vio- 
lates the  constitutional  provisions  mentioned. 

After  a  careful  examination  of  the  record,  we  are  satisfied 
that  the  judgment  of  the  district  court  is  wrong,  and  for  its 
only  support  must  rest  upon  the  ruling  made  to  the  effect 
that  the  lights  of  the  parties  to  this  controversy  are  to  be 
measured  by  the  amendments  of  1889. 

The  rights  of  the  appellees  in  this  case  accrued  under 
contracts  made  before  the  passage  of  these  amendments,  and 
if  their  contract  rights  were  materially  changed  to  their  in- 
jury by  the  later  law,  the  former,  and  not  the  later,  law 
must  govern.  We  are  not  unmindful  of  the  doctrine  that  in 
mere  remedies  there  can  be  no  vested  right;  but  where, 
under  the  guise  of  giving  a  new  or  different  remedy,  sub- 
stantial rights  themselves  are  infringed,  these  constitutional 
provisions  are  violated. 

There  can  be  no  pretense  that  The  Chicago  Lumber  Co.  in 
filing  its  lien  statement,  or  in  the  procedure  to  enforce  its 
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lien,  has  complied  with  the  law  of  1888 ;  and  while  Ackroyd 
&  Co.  evidently  supposed  that  their  rights  were  to  be  meas- 
ured by  the  amendments  of  1889,  still  they  substantially 
complied  with  the  old  law  of  1883  in  the  proceedings  neces- 
sary to  enforce  their  claim.  It  Deeds  no  argument  to  show 
that  the  amendments  of  1889  materially  affected  both  the 
rights  of,  and  remedies  against,  the  owner  of  a  building,  as 
they  existed  under  the  prior  act  of  1883.  A  mere  reading  of 
these  different  provisions  will  manifest  the  truth  of  this  state- 
ment. The  later  provisions  added  to  the  burden  of  the 
owner;  took  from  him  certain  rights  of  payment  to  the  con- 
tractor,  which,  under  the  prior  law,  he  might  make  with 
safety  to  himself,  before  a  subcontractor  claiming  a  lien  had 
filed  his  notice  of  his  intention  to  assert  the  same;  and  at- 
tached thereto  certain  penalties  from  which  he  was  thereto- 
fore exempt,  by  preserving  to  the  subcontractor  his  lien, 
although  he  neglect  to  file  notice  within  the  time  fixed  by 
statute,  excepting  from  said  lien  the  property  of  the  owner 
only  to  the  extent  of  such  payments,  if  any,  as  the  owner 
has  made  to  the  contractor  after  the  expiration  of  the  time 
fixed  for  the  subcontractor  to  file  his  lien  statement  or  notice. 

This  ruling  of  the  district  court,  and  the  entire  theory  upon 
which  it  proceeded,  were  fundamentally  wrong,  and  were  in 
direct  contravention  of  the  provisions  of  the  constitution 
which  forbid  retrospective  legislation  and  the  passage  of  laws 
impairing  the  obligation  of  contracts.  Necessarily,  there- 
fore, to  determine  this  case  requires  us  to  construe  these  pro- 
visions of  the  constitution.  Having  jurisdiction  upon  this 
ground,  the  same  attaches  as  to  all  other  matters  necessary 
to  a  complete  determination  of  the  cause.  Trimble  v.  The 
People,  19  Colo.  187. 

The  assignments  of  error,  in  the  main  common  to  the  two 
suits,  relied  upon  in  argument,  are : 

First.  That  the  plaintiffs  fail  to  aver  in  their  complaint  that 
at  the  time  of  filing  their  notice  of  intention  to  claim  a  lien 
there  was  something  due  from  the  owner  to  the  principal  con- 
tractor, which  averment  is  said  to  be  necessary  in  such  an 
action. 


Digitized  by  GOO^k' 


510  Spanglbr  v.  Gbeen.  [Sept.  T., 

Conceding  this  contention  to  be  good,  we  think  the  absence 
from  the  complaint  of  an  averment  to  this  effect  was  not 
prejudicial  to  the  appellant  for  the  reason  that  the  error,  if 
any,  was  cured  by  her  answering  to  the  complaint  after  the 
demurrer  was  overruled  and  by  the  admission  therein,  as  well 
as  in  open  court,  that  at  such  time  there  was  something  due 
from  her  to  the  principal  contractors  on  the  building  con- 
tract. This  sufficiently  disposes  of  the  objection  urged  to 
the  insufficiency  of  the  complaint  in  this  respect. 

Second.  The  principal  objection  raised  by  the  appellant  in 
as  to  the  ruling  by  the  trial  court  that  the  law  of  1889,  and 
not  that  of  1883,  was  applicable  to  this  controversy.  In  so 
doing,  it  must  be  apparent  that  the  constitutional  right  of 
appellant  to  have  her  contract  enforced  under  the  law  in 
existence  at  the  time  the  contract  was  made,  and  not  the  law 
in  effect  when  suit  was  brought,  was  infringed.  The  ruling 
directly  was  that  the  law,  as  to  the  conditions  giving  the 
right  to  the  lien,  in  force  when  the  suit  to  establish  the  lien 
was  filed, — and  not  the  law  in  effect  when  the  contracts, 
from  which  all  rights  and  remedies  spring,  were  made, — 
governs  the  case.  This  decision  must,  in  the  nature  of  things, 
be  founded  upon  the  constitutional  right  of  the  legislature, 
under  the  provisions  of  the  constitution  involved,  to  pass 
such  retrospective  acts.  This  point,  which  is  decisive  of 
the  controversy,  was  made  below  throughout  the  trial,  was 
decided  against  the  appellant,  has  been  assigned  by  her  as 
error,  and  is  argued  by  her  counsel ;  and  it  is  necessary  to 
determine  it  in  this  case. 

An  objection  interposed  by  the  appellees,  which,  if  re- 
Solved  in  their  favor,  will,  it  is  contended,  require  an  affirm- 
ance of  the  judgment,  notwithstanding  we  have  determined 
that  this  court  has  jurisdiction  to  review  the  case,  is  that, 
conceding,  for  the  sake  of  argument,  that  the  court  erred  in 
refusing  to  permit  the  appellant,  when  the  offer  was  first 
made  by  her,  to  introduce  evidence  that  under  her  contract 
with  Woodbury  Si  Co.  she  had  paid  them  all  that  was  due 
and  owing  by  her  except  about  81,200  before  the  filing  of 
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the  lien  statements  by  tbe  appellees, — in  which  payment, 
under  the  law  of  1883,  she  would  be  protected  as  against 
any  claim  of  appellees, — yet  as  she  claims  that  all  tbe  evi- 
dence was  not  returned  in  tbe  bill  of  exceptions,  the  pre- 
sumption in  favor  of  the  findings  and  decree  is  that  at  some 
other  time  during  the  trial  such  error  was  cured  by  tbe 
admission  of  proper  evidence  tending  to  negative  such  pay- 
ments, upon  which  the  findings  and  decision  of  the  court 
were  made ;  or  that  the  appellant's  offer  was  subsequently 
renewed  by  her,  and  permission  given  by  the  court  to  prove 
her  case,  with  the  result  that  her  proof  thus  introduced  was 
held  insufficient  by  the  court  to  maintain  her  claim  of  pay- 
ment: 

It  is  true  that  the  bill  of  exceptions  does  not  contain  an 
express  statement  that  all  the  evidence  introduced  at  the 
trial  has  been  certified  up,  but  at  the  close  of  tbe  evidence 
offered  iu  behalf  of  The  Chicago  Lumber  Co.  the  statement 
is  that  "  thereupon  said  Chicago  Lumber  Co.  rested  its  tes- 
timony," and  at  the  close  of  Ackioyd  &  Co.'s  case  it  is 
"  Ackroyd  &  Co.  here  rested  their  testimony,"  and  at  the 
close  of  appellant's  case  the  statement  is  "defendant  Jane 
Spangler  here  closed  her  testimony."  These  expressions 
are  equivalent  to  that  usually  found  in  a  bill  of  exceptions 
to  the  effect  that  all  of  the  testimony  taken  was  preserved. 
Ironwood  Store  Co.  v.  ITarriion,  75  Mich.  197;  Hitchcock  v. 
Burgett,  88  Mich.  501. 

It  is  sufficiently  apparent,  therefore,  that  the  decree  of 
the  court,  in  so  far  as  it  relates  to  the  question,  and  to  the 
time,  of  payment  by  the  appellant  to  the  principal  contractor, 
rests  upon  an  entire  absence  of  tbe  offered  testimony  of 
appellant  to  the  effect  that  she  had  in  the  matter  of  pay- 
ments complied  with  the  law  of  1883,  except,  as  she  herself 
admitted,  as  to  the  sum  of  about  HI, 200 ;  and  from  this  it 
follows  that  this  ruling  of  the  court  deprived  the  appellant 
of  her  constitutional  right  to  have  the  terms  of  her  contract 
enforced  and  the  obligations  thereof  determined  by  the  law 
as  it  was  when  the  contract  was  made. 
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The  decree  of  the  court  below,  resting  upon  an  erroneous 
theory,  is  reversed,  and  the  cause  remanded  with  instruc- 
tions for  further  proceedings  in  accordance  with  this  opinion. 

Reverted. 


Chesnut  v.  The  People. 


1.  CbiminalLaw — Livestock — Felony. 

Under  the  statute  tbe  stealing  of  neat  cattle  or  other  animals  enumer- 
ated therein  constitutes  a  felony  regardless  of  the  value  of  the 
animal  stolen. 

2.  Practice  in  Cbiwinax  Cases. 

It  is  necessary  to  allege  and  prove  value  in  larceny  cases  only  when  the 
value  of  the  property  alleged  to  have  been  stolen  determines  the 
grade  of  the  offense. 

3.  Same — Consolidation — Presumption  on  Kb  view. 

When  two  or  more  informations  charge  the  same  class  of  offenses  as 
having  been  committed  by  the  accused  at  the  same  time  and  place, 
they  may  be  consolidated  for  trial,  and,  where  it  does  not  appear 
from  the  evidence  to  the  contrary,  It  will  be  presumed  upon  review 
that  the  order  of  consolidation  was  proper. 

4.  Appellate  Pbactice  in  Cbminal  Cases. 

It  seems  that  in  order  to  obtain  a  review  of  the  ruling  of  the  court 
below  in  consolidating  criminal  cases  for  trial  it  should  have  been 
objected  to  at  the  time  it  was  made. 

5.  Brands — Record. 

The  act  of  1865,  providing  a  system  of  recording  brands,  does  not  in 
any  way  change  the  effect  of  a  record,  or  the  manner  of  proving 
the  same,  of  brands  recorded  prior  to  that  enactment. 

8.  Same — Record — Proof. 

While  the  statute  (Gen.  Stats.,  1883,  sec.  8174)  provides  that  the  certifi- 
cate of  a  brand  shall  be  filed  for  record  in  the  county  wherein  the 
person  filing  the  same  resides,  it  does  not  require  that  the  record 
shall  show  such  residence,  and  the  fact  of  residence  may  be  shown 
aliunde  the  record.  If  not  presumed. 

7.  Same— Evidence. 

The  record  of  a  brand  Is  admissible  In  evidence  when  it  appears  in  all 
respects  to  conform  to  the  requirements  of  the  statute,  except  a 
formal  certificate  signed  by  the  owner. 

8.  Sake, 

When  the  record  shows  that  brand  was  certified  to  secretory  of  state 
under   the   requirements   of  the  act  of    1883,   and   subsequently 
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recorded  in  the  counties  where  used  at  date  subsequent  to  the 
alleged  larceny,  while  the  last  record,  alone,  would  not  bo  sufficient 
to  show  ownership,  yet  when  taken  in  connection  with  evidence 
that  the  present  owner  was  In  fact  the  owner  of  tile  brand  long 
before  and  at  the  time  of  the  taking,  proof  of  such  subsequent  rec- 
ord is  admissible  and  proper  to  be  considered  In  determining  the 
question  of  ownership. 

8.  Brands — Salb  or  Transfer — Evidence. 

Previous  to  1889,  recorded  brands  were  subject  to  sale  or  transfer  as 
other  personal  property,  and  such  transfer  may  be  shown  by  parol 
evidence. 

10.  Jury,  Separation  of. 

Something  more  than  a  mere  separation  of  the  jury  must  be  shown  to 
justify  the  setting  aside  of  a  verdict.  It  must  appeal-  that  the  party 
to  be  affected  by  the  verdict  was  prejudiced  by  the  conduct  or  mis- 
conduct of  the  jury. 

11.  Same — Misconduct  of  Bailiff. 

While  the  conduct  of  a  bailiff  in  taking  a  jury  in  a  criminal  esse  to  the 
post  office  for  the  purpose  of  procuring  mall  was  reprelienslb^, 
yet,  in  the  absence  of  a  showing  that  such  misconduct  prejudiced 
the  rights  of  the  defendant,  it  would  not  require  a  setting  aside  of 
the  verdict. 

Error  to  the  District  Court  of  Weld  County. 

At  the  November  term  of  the  district  court  of  Weld 
county  two  separate  informations  were  duly  filed  against  the 
plaintiff  in  error,  charging  him  with  the  larceny  of  certain 
neat  cattle,  aa  follows  (omitting  the  formal  part) : 

"No.  570. 
"The  People  of  the  State  of 


Colorado 

v. 

Robert  Chesntjt. 


Infobmation. 


"That  Robert  Chesnut,  late  of  the  county  of  Weld  and 
state  of  Colorado,  on  or  about  the  first  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
four,  at  and  within  the  county  aforesaid,  one  cow  and  one 
steer,  being  two  head  of  neat  cattle  of  the  personal  goods 
and  chattels  of  Charles  G.  Buckingham  then  and  there 
Vol.  xxi— 33 
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being  found,  did  then  and  there  unlawfully  and  feloniously 
steal,  drive  and  lead  away ;  and  did  then  and  there  unlaw- 
fully and  feloniously  deprive  the  said  owner  of  the  imme- 
diate possession  thereof,  with  the  intent  to  steal  the  same ; 
and  did  then  and  there  unlawfully  and  feloniously  apply  the 
same  to  his  own  use,  with  an  intent  to  steal  the  same,"  etc. 

"No.  571. 
"  The  People  op  the  State  of 

COLORADO,  ^     lNFOBMiIIO„. 

Robert  Chesnut. 

"  That  Robert  Chesnut,  late  of  the  county  of  Weld  and 
state  of  Colorado,  on  or  about  the  first  day  of  September,  in 
tHe  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
four,  at  and  within  the  county  aforesaid,  one  cow  aud  three 
steers,  being  four  head  of  neat  cattle  of  the  personal  goods 
and  chattels  of  John  D.  Davis  then  and  there  being  found, 
did  theu  and  there  unlawfully  and  feloniously  steal,  drive 
and  lead  away  ;  and  did  then  and  there  unlawfully  and  felo- 
niously deprive  the  said  owner  of  the  immediate  possession 
thereof,  with  an  intent  to  steal  the  same ;  and  did  then  and 
there  unlawfully  and  feloniously  apply  the  same  to  his  own 
use,  with  an  intent  to  steal  the  same,"  etc. 

On  motion  of  the  district  attorney  the  court  ordered  these 
informations  consolidated  for  the  purpose  of  trial.  Upon  the 
trial  of  the  cause,  over  objection  of  plaintiff  in  error,  the 
following  certified  copy  of  stock  brand  was  admitted  in  evi- 
dence : 

"  Certified  Copy  op  Stock  Brand. 

"  State  of  Colorado,  ( 
"  Larimeb  County,      \ 

"  Office  of  Clerk  and  Recorder. 

"  In  accordance  with  the  provisions  of  an  act  of  the  fifth 

general  assembly  of  the  state  of  Colorado,  entitled  '  An  Act 
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to  Provide  a  System  of  Recording  Brandt)  in  This  State,' 
approved  April  7, 1885, 1,  T.  J.  Montgomery,  county  clerk 
and  recorder  in  and  for  said  county,  in  the  state  aforesaid,  do 
hereby  certify  that  on  this  thirtieth  day  of  July,  A.  D.  1885, 
the  following  appears  of  record  in  book  B,  page  68,  of  the 
records  of  my  office,  to  wit : 
Brand  Bar  mark  Owner  Residence 

VI  Geo.  S.  Richardson. 

Being  the  letters  V  and  I  to  be  placed 
on  the  left  shoulder  of  horses  and  mules 
and  left  side  of  cattle. 

"And  that  the  above  ia  a  true  copy  of  said  brand.    In  testi- 
mony whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  county  this  thirtieth  day  of  July,  A.  D.  1885. 
(Seal)  •*  T.  J.  Montgomery, 

"  Clerk  and  Recorder." 
"United  States  op  America,  ) 
«  State  op  Colorado,  j 

"  State  of  Colorado, 
,  "  Office  of  the  Secretary  of  State. 
"I,  Nelson  O.  McClees,  secretary  of  state  of  the  state  of 
Colorado,  do  hereby  certify  that  the  annexed  is  a  full,  true 
and  complete  transcript  of  the  certified  copy  of  stock  brand 
of  Geo.  S.  Richardson,  which  was  filed  in  this  office  the 
thirty-first  day  of  July,  A.  D.  1885,  and  admitted  to  record 
in  book  B,  page  595. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  great  seal  of  the  state  of  Colorado,  at  the  city  of 
Denver,  this  nineteenth  day  of  November,  A.  D.  1894. 
(Seal)  ,       "  Nelson  O.  McClees, 

"  Secretary  of  State. 
"Lyman  B.  Henderson." 
Indented  on  back:  "47179 — Geo.  S.  Richardson,  Larimer 
county.  Certified  copy  of  stock  brand  filed  in  the  office  of 
the  secretary  of  state,  of  the  state  of  Colorado,  on  the  thirty- 
first  day  of  July,  1885,  and  recorded  in  state  brand  book  B, 
page  595.  Mklvin  Edwards, 

"Secretary  of  State." 
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"  State  op  Colorado,  j 
"County  op  Larimer,  j     ' 

"  I  hereby  certify  that  this  instrument  was  filed  for  record 
at  2:80  o'clock  p.  M.,  November  20,  1894,  in  my  office,  aud 
duly  recorded  in  book  30,  p.  No.  22. 

«*  F.  D.  Abbott,  Recorder, 
*'  J.  T.  Buduow,  Deputy." 
"  State  op  Colorado,  ) 
"County  op  Weld,       j     ' 

"  I  hereby  certify  that  this  instrument  was  filed  for  record 
in  my  office  at  6:80  o'clock  p.  m.,  November  20,  1894,  and  ia 
duly  recorded  in  book  4  of  brands,  page  No.  338. 

"  T.  C.  Williams,  Recorder, 
"  By  J.  B.  Phillips." 
And  also  the  following  instrument : 

"Loveland,  Colo.,  Nov.  15, 1887. 
"For  the  sum  of  ten  dollars  ($10)  I  agree  to  transfer  to 
C.  G.  Buckingham  of  Boulder  county  all  of  my  right  and 
claim  to  one  brand  (VI)  recorded  in  my  name  in  Larimer 
and  Weld  counties,  and  Colorado  state ;  also  to  transfer  all 
cattle  owned  by  me  branded  with  the  above  brand.  Money 
received.  G.  S.  Richardson." 

And  in  addition,  oral  evidence  of  a  transfer  of  said  brand 
to  Charles  G.  Buckingham. 

The  plaintiff  in  error  was  convicted  upon  both  informa- 
tions, and  sentenced  to  the  penitentiary  for  four  years  and 
six  months. 

To  reverse  this  sentence  he  brings  the  case  here  on  error. 

Mr.  H.  E.  Churchill  and  Messrs.  Miller  &  Sayrb,  for 
plaintiff  in  error. 

The  Attorney  General,  Mr.  F.  P.  Secor  and  Mr.  G. 
H.  Thorne,  for  the  People. 

Mr.  Justice  Goddabd  delivered  the  opinion  of  the  court, 

The  foregoing  statement  is  sufficient  to  present  the  ques- 
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tions  discussed  and  relied  on  by  the  plaintiff  in  error  for  a 
reversal.  The  first  is  that  the  court  erred  in  rendering  judg- 
ment upon  the  verdict  and  in  sentencing  the  plaintiff  in 
error,  because  the  informations  do  not  set  out  or  state  any 
value  of  the  property  alleged  to  have  been  stolen.  The  in- 
formations are  based  upon  the  following  statute,  found  on 
page  180,  Session  Laws  of  1891,  which  enacts  t 

"Section  1.  Any  person  who  shall  steal,  embezzle  or  un- 
lawfully kill,  sell,  diive,  lead  or  ride  away,  or  in  any  manner 
unlawfully  deprive  the  owner  of  the  immediate  possession  of 
any  neat  cattle,  horse,  mule,  sheep,  goat,  swine  or  ass,  or  any 
person  who  shall  steal,  embezzle  or  unlawfully  kill,  sell, 
drive,  lead  or  ride  away,  or  in  any  manner  unlawfully  apply 
to  his  own  use  any  neat  cattle,  horse,  mule,  goat,  sheep,  ass 
or  swine,  the  owner  of  which  is  unknown,  or  any  person  who 
shall  purchase  from  any  one  knowing  that  he  has  not  the 
lawful  right  to  sell  and  dispose  of  the  same,  any  neat  cattle, 
horse,  mule,  sheep,  swine  or  ass,  shall  be  deemed  guilty  of 
larceny,  and  on  conviction  thereof  in  any  court  of  competent 
jurisdiction,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  a  period  of  not  less  than  one  year  nor  more  than 
ten  years,  or  by  a  fine  of  not  less  than  two  hundred  dollars 
nor  more  than  five  thousand  dollars,  or  by  both  such  fine  and 
imprisonment,  at  the  discretion  of  the  court.  All  cases  which 
are  by  this  act  declared  to  be  larceny,  shall  be  deemed  and 
taken  to  be,  and  the  courts  of  this  state  shall  construe  the 
same  to  be,  grand  larceny,  subjecting  the  offender  or  offenders 
to  fine  and  imprisonment  as  above  specified,  notwithstanding 
that  the  value  of  such  animal  or  animals  may  be  less  than 
twenty  dollars." 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  to  con- 
stitute larceny  of  any  character  some  value  of  the  thing 
taken  must  be  stated  in  the  information,  and  proved  on  the 
trial,  and  that  the  language,  "notwithstanding  that  the 
value  of  such  animal  or  animals  may  be  less  than  twenty 
dollars,"  used  in  this  statute,  necessarily  implies  and  requires 
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that  the  animals  specified  most  be  shown,  by  averment  and 
pi-oof,  to  be  of  some  value. 

We  cannot  concur  in  this  view  of  counsel.  Reading  this 
statute  in  the  light  of  our  statute  on  the  subject  of  larceny 
in  force  at  the  time  it  was  enacted,  the  reason  that  the  legis- 
lature used  the  language  quoted  is  evident.  By  that  statute, 
larceny  was  divided  into  what  was  known  as  grand  and 
petit.  In  other  words,  larceny  of  property  under  $20.00 
was  made  a  misdemeanor,  while  the  stealing  of  property  of 
a  greater  value  than  that  sum  constituted  tbe  crime  of  grand 
larceny,  and  subjected  the  person  convicted  to  punishment 
in  the  penitentiary.  By  the  act  under  consideration,  tbe 
stealing  of  neat  cattle  and  other  animals  enumerated,  what- 
ever their  value,  constitutes  a  felony,  and  subjects  the  per- 
son convicted  to  punishment  in  the  penitentiary  as  therein 
specified,  thus  defining  the  substantive  offense  and  providing 
for  its  punishment.  And  to  make  it  clear  that  the  offense 
thus  defined  should  constitute  grand  larceny,  the  legislature 
expressly  enacted  that  it  should  be  so  deemed  and  construed 
by  the  courts,  notwithstanding  the  value  of  the  animals 
stolen  was  less  than  the  sum  theretofore  necessary  to  consti- 
tute that  offense;  in  other  words,  that  the  offense  should 
constitute  grand  larceny,  regardless  of  value.  It  is  neoes- 
sary  to  allege  and  prove  value  in  cases  of  larceny  only  when 
the  value  of  the  property  alleged  to  have  been  stolen  deter- 
mines  the  grade  of  the  offense  and  the  punishment  to  be 
imposed ;  and  where  the  punishment  does  not  depend  upon 
the  value  of  the  article  stolen,  proof  of  value  is  unnecessary. 
While  it  may  be  true,  as  contended  by  counsel  for  plain- 
tiff in  error,  that  things  of  no  value  are  not  subjects  of  lar- 
ceny, still  the  animals  enumerated  in  the  statute  are,  from 
their  very  nature  and  use,  of  some  value,  and  this  value 
may  Kinferred  by  the  jury  from  their  description,  even 
though  There  be  no  direct  evidence  upon  that  point.  Tarri- 
tory  v.  Pendry,  9  Mont.  67 ;  Homton  v.  State,  13  Ark.  66 ; 
Lopez  v.  State,  20  Tex.  780;  Rapalje  on  Larceny  and  Kin- 
dred Offenses,  sees.  140, 141. 
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It  is  further  urged  as  a  ground  of  reversal  that  the  court 
erred  in  consolidating  the  informations  against  the  defendant, 
and  ordering  the  same  tried  together.  The  plaintiff  iu  error 
interposed  no  objection  to  this  order  of  consolidation,  and 
did  not  in  any  manner  question  the  correctness  of  such  order 
in  the  court  below;  nor  is  there  anything  in  the  record  to 
show  that  the  court  erred  in  ordering  such  consolidation. 
The  informations  on  their  face  charge  the  offenses  to  have 
been  committed  on  the  same  day  and  at  the  same  place. 
And,  while  the  evidence  does  not  show  whether  or  not  the 
animals  were  taken  at  the  same  time,  it  does  disclose  the 
fact  that  they  were  found  together  on  the  15th  of  October, 
1894,  in  the  pasture  of  plaintiff  in  error,  freshly  branded 
with  his  brand. 

We  are  unable  to  say  that  the  offenses  charged  were  not 
for  acts  bo  connected  that  they  were  properly  consolidated 
for  trial,  under  section  945  of  the  General  Statutes  of  1888. 

The  further  errors  assigned  upon  the  admission  of  a  certi- 
fied copy  of  the  brand  record  as  evidence  of  the  ownership 
of  certain  of  the  animals  in  Charles  G.  Buckingham,  and 
upon  the  giving  of  that  portion  of  the  charge  wherein  the 
court  below  instructed  the  jury  that  such  brand  was  lawfully 
recorded,  and  prima  facie  evidence  of  ownership,  present  a 
more  difficult  question,  and  one  that  is  not  entirely  free 
from  doubt ;  but  upon  careful  consideration  we  feel  con- 
strained to  uphold  the  action  of  the  court  below  in  the  prem- 
ises. The  statutory  provisions  prescribing  the  conditions 
upon  which  the  brand  upon  an  animal  shall  be  prima  fade 
evidence  of  ownership  in  the  person  to  whom  it  belongs,  are 
as  follows : 

"  Any  person  desiring  to  use  any  brand  shall  make  and 
sign  a  certificate,  setting  forth  a  fac  simile  and  description 
of  the  brand  which  he  desires  to  use,  and  shall  file  the  same 
for  record  in  the  office  of  the  county  clerk  of  the  county 
wherein  he  resides,  which  clerk  shall  record  the  same  in  a 
book  kept  by  him  for  that  purpose,  and  from  and  after  the 
filing  of  such  certificate  the  person   filing  the  same   shall 
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have  the  exclusive  right  to  use  such  brand  wiiliin  sucb 
county  for  the  purpose  aforesaid.  And  any  person  or  per- 
sons so  desiring  may,  in  the  manner  and  with  like  effect,  as 
herein  provided,  record  his  brand  or  mark  in  any  county  in 
the  state  into  which  his  stock  are  liable  to  stray."  Sec.  8172, 
Gen.  State.,  1888. 

"  In  all  suits  at  law  or  in  equity,  or  in  any  criminal  pro- 
ceedings, when  the  title  of  any  stock  is  involved,  the  brand 
on  an  animal  shall  be  prima  facie  evidence  of  the  owner- 
ship of  the  person  whose  brand  it  may  be :  Provided,  that 
such  brand  has  been  duly  recorded  as  provided  by  law. 
Proof  of  the  light  of  any  person  to  use  such  brand  shall  be 
made  by  a  copy  of  the  record  of  the  same,  certified  to  by 
the  county  clerk  of  that  county  or  any  county  in  which  the 
same  is  recorded  under  the  hand  and  seal  of  office  of  such 
clerk."    See.  3174,  Gen.  State.  1883. 

The  act  of  1885,  "  To  Provide  a  System  of  Recording 
Brands  in  This  State,"  does  not  in  any  way  change  the 
effect  of  a  record,  or  the  manner  of  proving  the  same,  so  far 
as  brands  recorded  prior  to  that  enactment  are  concerned. 

The  sufficiency  of  the  oiiginal  record  of  this  brand  is, 
therefore,  to  be  determined  by  that  portion  of  the  transcript 
of  record  shown  by  the  certificate  of  the  clerk  of  Larimer 
county,  which  is  as  follows : 

"Certified  Copt  of  Stock  Brand. 
"State  of  Colorado,  i 
"  Labimer  County,      \  '  ' 

"Office  of  Clerk  and  Recorder. 
"  In  accordance  with  the  provisions  of  an  act  of  the  fifth 
general  assembly  of  the  state  of  Colorado,  entitled  'An  Act 
to  Provide  a  System  of  Recording  Brands  in  This  State,' 
approved  April  7,  1885,  I,  T.  J,  Montgomery,  county  clerk 
and  recorder  in  and  for  said  county,  in  the  state  aforesaid,  do 
hereby  certify  that  on  this  thirtieth  day  of  July,  A.  D.  1886, 
the  following  appears  of  record  in  book  B,  page  68,  of  the 
records  my  office,  to  wit : 
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Brand  Ear  mark  Owner  Residence 

VI  Geo.  S.  Richardson. 

Being  the  letters  V  and  I 
to  be  placed  on  the  left 
shoulder  of  horses  and  mules  and 
left  side  of  cattle. 

"And  that  the  above  is  a  true  copy  of  said  brand.     In 

testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 

the  seal  of  said  county  this  thirtieth  day  of  July,  A.  D.  1885. 

(Seal)  "  T.  J.  Montgomery, 

"  Clerk  and  Recorder." 

The  objections  urged  against  this  certification  are  that 
the  transcript  of  record  fails  to  show  the  residence  of  Geo. 
S.  Richardson,  the  original  owner  of  the  brand,  or  that  he 
made  and  filed  a  certificate,  etc.  While  section  8174  of  the 
General  Statutes  of  1883  provides  that  the  certificate  shall 
be  filed  for  record  in  the  county  wherein  the  person  filing 
the  same  resides,  it  does  not  require  that  the  record  shall 
show  such  residence,  and  the  fact  of  residence  may  be  shown 
aliunde  the  record,  if  such  residence  may  not  be  presumed 
from  the  fact  of  filing  the  brand  in  that  county. 

And,  furthermore,  the  section  provides  that  a  person  may 
record  his  brand  in  any  county  of  the  state  in  which  his 
stock  is  liable  to  stray ;  and,  under  section  8X74,  proof  of 
the  right  of  a  person  to  use  such  brand  may  be  made  by 
copy  of  the  record,  certified  to  by  the  county  clerk  of  any 
county  in  which  the  same  is  recorded. 

While  it  is  true  that  the  transcript  of  record,  as  thus  cer- 
tified by  the  clerk  of  Larimer  county,  does  not  show  a  formal 
certificate  signed  by  Richardson,  it  does  show  the  record  of 
a  brand  in  all  other  respects  in  conformity  with  the  require- 
ments of  the  statute.  It  shows  nfac  simile  of  the  YI  brand, 
describing  it  as  being  the  letters  "  V"  and  "I"  placed  on 
the  left  shoulder  of  horses  and  mules  and  the  left  side  of 
cattle,  and  Geo.  S.  Richardson  as  owner.  We  think  it  would 
be  doing  violence  to  the  intent,  and  defeat  the  manifest  pur- 
pose, of  the  statute  to  hold  that  a  brand  so  recorded  and 
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used  for  at  least  ten  years  was  not  provable  under  sec- 
tion 8174,  because  the  record,  as  certified,  fails  to  show,  in 
addition  to  such  fac  uimile  and  description,  a  formal  certifi- 
cate signed  by  the  party  filing  the  same. 

The  certification  further  shows  that  a  copy  of  the  brand 
so  recorded  in  Larimer  county  was,  under  the  requirements 
of  the  act  of  1885,  certified  to  the  secretary  of  state,  and  the 
certificate  of  the  record  of  the  same  in  that  office  subse- 
quently recorded  in  Larimer  and  Weld  counties  Novem- 
ber 20,  1894, — a  date  subsequent  to  the  alleged  larceny. 
While  this  last  record,  by  itself,  would  not  be  sufficient  to 
show  ownership  in  Buckingham  at  a  time  antecedent  to  the 
date  it  was  recorded,  yet,  when  taken  in  connection  with  the 
evidence  that  Buckingham  was  in  fact  the  owner  of  the  brand 
long  anterior  to,  and  at  the  time  of,  the  taking,  proof  of  such 
subsequent  record  was  admissible  and  entitled  to  be  consid- 
ered by  the  jury  in  determining  the  question  of  ownership. 
Prietmuth  v.  State,  1  Tex.  App.  480.  Nor  do  we  think  the 
court  below  erred  in  permitting  the  transfer  of  such  brand 
from  Richardson  to  Buckingham  to  be  shown  by  parol  evi- 
dence. At  the  time  the  transfer  was  made,  in  1887,  there 
was  no  statute  regulating  the  transfer  of  brands.  The  only 
law  in  force  was  section  7,  of  the  act  of  1885,  wherein  it  was 
provided : 

"Any  brand  recorded  in  accordance  with  the  require- 
ments of  this  act  shall  be  considered  as  the  property  of  the 
person  causing  such  record  to  be  made,  and  shall  be  subject 
to  sale,  assignment,  transfer,  devise  and  descent,  the  same 
as  other  personal  property." 

Subsequently,  in  1889,  the  legislature  provided  that  in- 
struments of  writing  evidencing  any  such  sale,  assignment 
or  transfer  should  be  acknowledged,  and  that  certified  copies 
of  the  record  of  such  instruments  might  be  introduced  in 
evidence,  the  same  as  copies  of  instruments  affecting  real 
estate.  But  this  law  was  not  retrospective,  and  did  not 
affect  the  validity  of  the  transfer  of  the  brand  in  question  to 
Buckingham,  or  the  manner  in  which  such  transfer  might 
be  proven. 
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The  foregoing  considerations  do  not  in  any  way  affect  the 
proof  of  the  ownership  of  the  cattle  alleged  to  have  belonged 
to  Davis,  since  no  attempt  was  made  to  rely  upon  the  record 
of  his  brand  as  proof  of  ownership,  but  the  same  was  men- 
tioned merely  by  way  of  identification,  and  the  ownership 
and  identity  of  the  cow  and  one  of  the  steers  described  was 
testified  to  positively  by  Davis  and  his  wife.  We  think  the 
court  correctly  instructed  the  jury  that  it  was  not  proper  for 
them  to  take  into  consideration,  in  determining  the  owner- 
ship of  those  cattle,  the  brands  that  may  have  been  placed 
upon  them,  except  merely  as  a  mark  of  identification. 

The  sixth  and  seventh  assignments  of  error  are  based 
upon  the  misconduct  of  the  jury  and  the  misconduct  of  the 
bailiff  in  charge,  in  this,  that  after  the  evidence  had  been 
submitted  and  the  jury  charged,  they  were  taken  to  the  post 
office  by  the  bailiff,  and  permitted  to  receive  mail,  and  that 
the  juror  Pease  was  allowed  to  separate  from  the  others. 
Upon  the  evidence  introduced  upon  the  hearing  of  the 
motion  for  a  new  trial,  it  appears  that  the  jury  were  taken 
to  a  restaurant  for  supper ;  that  this  juror,  having  eaten  his 
Bupper,  and  while  the  others  were  still  eating,  was  obliged  to 
answer  the  call  of  nature,  and  not  being  able  to  find  a  suit- 
able place  there,  he  started  for  the  court  house,  and  when 
he  had  gotten  a  short  distance  one  of  the  bailiffs  started 
after  him;  that  he  went  to  the  water  closet,  and  when  he 
came  out  went  to  the  jury  room,  where  the  bailiff  locked 
him  in  and  went  back  after  the  others.  He  testifies  that 
no  one  spoke  to  him  in  regard  to  the  case  while  he  was  sep- 
arated from  the  others;  that  he  spoke  to  no  one  after  he  got 
up  from  the  table  except  the  bailiff,  to  whom  he  mentioned 
his  errand,  and  that  he  received  no  communication  from  any 
one.  H.  C.  Havener,  the  bailiff  in  charge  of  the  jury,  testi. 
fled  that  the  jury  were  out  from  5:30  in  the  evening  until  ten 
o'clock  next  morning  before  they  rendered  their  verdict. 
At  half  past  seveu  he  took  the  jury  to  breakfast,  and  from 
there  took  them  to  the  post  office.  He  testifies  in  chief  that 
he  had  the  impression  that  one  of  them  got  some  mail ;  that 
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he  didn't  notice  any  one  in  the  post  office ;  didn't  talk  to 
an;  one  about  the  case.     On  cross-examination  he  testified : 

"When  we  went  to  the  post  office  one  of  the  jurors 
inquired  for  mail.  I  am  not  positive  whether  he  got  any  or 
not.  Juror  was  a  stranger  to  me.  Don't  know  who  he  was. 
Asked  the  privilege  of  inquiring  for  his  mail  and  I  gave  him 
it.     Cannot  say  whether  he  got  anything." 

That  the  foregoing  conduct  on  the  part  of  the  bailiff  and 
the  jury  was  an  irregularity  admits  of  no  doubt,  especially  in 
taking  the  jury  to  the  post  office  for  the  purpose  of  procur- 
ing mail;  but  whether  such  irregularity  affords  sufficient 
ground  for  a  new  trial  is  a  question  upon  which  there  is 
much  diversity  of  opinion  among  the  courts  of  the  different 
states.  On  the  one  hand,  it  is  held  that  the  mere  separa- 
tion of  the  jury,  under  circumstances  that  would  permit 
them  to  be  tampered  with,  is  in  itself  sufficient  to  entitle 
defendant  to  a  new  trial.  On  the  other  hand,  it  is  held  that 
something  more  than  a  mere  separation  must  be  shown  to 
justify  the  setting  aside  of  the  verdict.  In  the  case  of  Jones 
v.  The  People,  6  Colo.  452,  the  latter  rule  seems  to  be  sanc- 
tioned. In  discussing  the  question  as  to  whether  miscon- 
duct in  the  use  of  intoxicating  liquors  by  the  jury  was  a 
sufficient  ground  to  set  aside  the  verdict,  the  court  says : 

"  If  a  verdict  is  to  be  set  aside  for  misconduct  of  the  jury, 
it  must  be  for  legal  reasons  alone.  If  by  such  misconduct  a 
party  litigant,  or,  in  a  criminal  case,  a  party  on  trial,  has 
been  prejudiced,  the  verdict  should  be  set  aside,  for  the  law 
requires  a  fair  and  impartial  verdict.  If  the  justness,  sound- 
ness, or  fairness  of  the  verdict  has  been  impaired,  or  in  any 
way  vitiated,  by  the  use  of  liquors  by  the  jury,  such  verdict 
should  be  set  aside.  But  if  no  such  consequences  be  shown, 
or  are  fairly  inferable,  if  no  juror  was  intoxicated,  or  in  any 
manner  or  degree  affected  in  his  deliberations  or  judgment, 
for  what  reason  in  such  case  is  the  verdict  to  be  set  aside  ? 
*  *  *  The  real  question  in  the  case  is,  has  the  party  to  be 
affected  by  the  verdict  been  prejudiced  by  the  conduct  or 
misconduct  of  the  jury  ?  " 
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And  since  it  i»  affirmatively  shown  from  the  evidence  in- 
troduced that  the  separation  of  the  juror  Pease  was  a  neces- 
sity, and  did  not  in  any  way  prejudice  the  plaintiff  in  error, 
and  the  evidence  failing  to  show  with  positiveness  that  any 
mail  was  delivered  to  any  of  the  jurors,  we  cannot  infer  that 
the  misconduct  of  the  jury  in  this  respect  in  any  way  affected 
the  rights  of  plaintiff  in  error  to  his  prejudice. 

The  misconduct  of  the  bailiff  in  taking  the  jury  to  the 
post  office  for  the  purpose  of  procuring  mail  was  reprehen- 
sible, although  he  acted  in  ignorance  of  his  duty  in  the 
premises.  Yet,  in  the  absence  of  any  showing  that  such 
misconduct  prejudiced  the  rights  of  the  defendant,  we  can- 
not bold  that  the  court  below  erred  in  refusing  to  set  aBide 
the  verdict  on  this  ground. 

The  error  predicated  upon  the  refusal  of  the  court  below 
to  give  certain  instructions  asked  in  behalf  of  defendant,  we 
think  is  not  tenable,  for,  while  the  instructions  asked  embody 
correct  propositions  of  law,  they  were  given  in  substance  by 
the  court  in  its  general  charge.  We  think,  upon  a  review 
of  the  entire  record,  that  no  error  intervened  upon  the  trial 
of  the  cause  that  would  justify  a  reversal  of  the  judgment 
of  the  court  below.     The  judgment  is  therefore  affirmed. 

Affirmed. 


The  People  ex  eel.  Darley  v.  Cahr  et  al. 

1.  Attobnbyb,  Admission  of — Examining  Committee. 

The  standing  examining  committee  may  establish  a  rule  that  no  appli- 
cant for  admission  to  the  bar  shall  be  entitled  to  an  examination 
unless  he  presents  at  or  before  the  time  of  making  application  a 
certificate  by  one  or  more  reputable  counselors  at  law  that  he  has 
been  engaged  in  the  study  of  the  law  for  two  or  more  consecutive 
years  prior  thereto.  Before  the  applicant  can  compel  the  committee 
to  grant  him  an  examination  he  must  show  that  he  had  presented 
such  certificate  at  the  time  of  their  refusal. 

2.  Samb. 

The  determination  of  the  committee  of  the  right  of  an  applicant  for  a 
license  to  practice  law  must  be  based  solely  upon  the  & 
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of  at  least  two  members  thereof,  aa  the  result  of  an  exercise  of  their 
judgment  upon  whatever  teat  la  made.  It  must,  not  In  any  caae 
depend  In  807  degree  on  the  judgment  of  the  faculty  of  the  State 
University. 

3.  Saks. 

The  committee  is  not  justified  in  refusing  an  examination  to  a  student 
of  the  SUte  University,  If  in  all  other  respects  he  Is  qualified, 
merely  because  he  failed  to  pass  an  examination  by  the  faculty  of 
that  institution. 

Original  Proceeding  in  this  Court. 

The  relator,  Ward  Darley,  is  a  citizen  of  Colorado,  and  a 
resident  of  Boulder  county,  in  the  eighth  judicial  district  of 
this  state.  The  two  respondents,  Byron  L.  Carr  and  John 
H.  Wells,  together  with  Alpheus  Wright,  constitute  the 
standing  committee  of  said  judicial  district  appointed  by  this 
court,  under  the  statute,  to  examine  applicants  for  admission 
to  the  bar. 

For  two  years  the  relator  bad  been  irregularly  pursuing 
his  studies  at  the  law  department  of  the  State  University  at 
Boulder,  and  in  May,  1895,  along  with  other  members  of  the 
senior  class  who  were  candidates  for  graduation,  he  presented 
himself  for  the  final  examinations  prescribed  by  the  faculty 
of  that  department  as  necessary  to  be  passed  as  a  condition 
precedent  to  the  conferring  of  degrees. 

It  appears  that  in  1894  these  respondents,  after  carefully 
examining  the  course  of  study  outlined  by  said  law  school 
and  the  character  of  the  questions  propounded  to  the  students 
for  final  examination,  had  agreed  between  themselves  (to 
which  agreement,  however,  Mr.  Wright  was  not  a  party)  to 
adopt  such  final  examination  of  the  faculty  as  their  own,  al- 
though it  was  the  expectation  that  at  least  one  of  the  com- 
mittee should  be  present  to  take  part  in  the  oral  examination 
at  the  close  of  the  school  year.  As  a  part  of  such  arrange- 
ment, these  respondents  also  agreed  that  they  would  give 
certificates  to  those  students  who  passed  the  examination 
prescribed  by  the  faculty,  and  withhold  certificates  from  sulfa 
as  failed. 
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Pursuant  to  this  agreement,  in  1894  the  entire  committee 
conducted  an  oral  examination  of  the  students  of  the  senior 
class  of  that  year,  and  likewise  examined  the  answers  of  the 
students  to  the  written  questions  of  the  faculty,  and  awarded 
certificates  to  such  of  them  as  successfully  passed. 

Just  before  the  senior  class  of  1895  was  to  begin  the  final 
examination  under  the  direction  of  the  faculty,  the  respond- 
ent Wells  was  requested  by  a  member  of  the  class  to  be 
present  and  take  part  therein.  He  complied  with  this  re- 
quest, and  assisted  in  the  oral  examination,  in  which  neither 
of  the  other  members  of  the  committee  participated,  but  it 
does  not  appear  that  his  investigation  extended  further. 
At  the  close  of  the  oral  examination.  Wells  announced  to  the 
class  his  satisfaction  at  its  result,  and  stated  that  the  com- 
mittee would  grant  certificates  to  such  of  the  students  as 
presented  proper  pi-oof  that  they  had,  in  addition,  passed  the 
written  examination  of  the  faculty. 

Within  a  few  dayB  thereafter  the  relator  was  notified  by 
the  faculty  that  he  had  failed  to  pass,  and  he  at  once  applied 
to  Mr.  Wright,  one  of  the  members  of  the  standing  commit- 
tee, for  an  examination.  This  was  had  before  the  latter, 
with  the  result  that  Wright,  as  one  member,  signed  a  certifi- 
cate that  relator  was  qualified  for  admission  to  the  bar.  This 
certificate  the  relator  then  presented  to  respondent  Wells  for 
his  signature,  on  the  strength  of  the  examination  of,  the  rela- 
tor given  by  Wells  at  the  university ;  but  Wells  refused  to 
sign  it,  stating  substantially  that  the  case  of  relator  came 
within  the  terms  of  the  agreement  just  mentioned. 

In  his  answer  the  respondent  Wells  says  that  he  did  not 
pronounce  Darley's  examination  conducted  by  himself  as 
sufficient  to  entitle  the  relator  to  a  certificate  from  him,  but 
Darley  swears  that  such  was  the  statement.  This  apparent 
conflict  disappears  when  we  consider  that  Darley  may  have 
been  justified  in  believing  that  Wells'  satisfaction  at  the 
result  of  the  examination  of  the  class  was  based,  or  was  to 
be  based,  solely  upon  his  own  oral  examination  ;  while  all  the 
circumstances  show  that,  so  far  as  he  was  concerned,  Wells' 
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determination  of  the  right  of  the  students  to  receive  certifi- 
cates was  to  be  grounded  partly  upon  the  result  of  his  oral 
examination  and  in  part  upon  the  written  one  conducted  by 
the  faculty,  although  the  announcement  in  relation  thereto 
was  somewhat  ambiguous,  and  may  have  led  to  the  misun- 
derstanding between  himself  and  the  relator. 

When  Wells  refused  to  sign  the  certificate,  the  relator 
applied  to  the  respondent  Carr  for  an  examination,  which 
was  refused  by  him  for  substantially  the  same  reasons  as 
those  given  by  Wells.  By  each  of  the  respondents  relator 
was  informed  that  if  he  would  continue  his  studies  for  such 
additional  time  as  to  raise  a  presumption  that  he  knew  more 
law  than  when  he  failed  to  pass,  they  would  give  him  an 
examination.  Without  complying  with  this  suggestion,  the 
relator  filed  his  petition  in  this  court,  and  asks  for  a  role 
against  the  two  respondents,  three  fold  in  its  object,  viz.  to 
show  cause  why  Carr  should  not  give  him  an  examination ; 
why  the  two  respondents  should  not  give  him  a  certificate ; 
and  why  they  should  not  be  removed  from  office  for  an  abuse 
of  power. 

Mr.  Ward  Dari,et,  pro  *e. 

Mr.  B.  L.  Care  and  Mr.  J.  H.  Wells,  pro  s«. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  charge  made  by  relator  in  his  petition  that  respond- 
ents conspired  with  the  authorities  of  the  university  to 
deprive  him  and  others  similarly  situated  of  their  constitu- 
tional and  statutory  lights  rests  upon  nothing  stronger  than 
mere  suspicion.  The  relator  is  not  entitled,  either  under 
the  averments  of  his  petition  or  by  reason  of  the  testimony, 
to  the  rule  which  he  asks. 

While  the  reason  assigned  by  respondents  for  refusing  to 
sign  the  certificate  or  give  the  relator  an  examination  is 
not  a  good  one,  and  was  not  sufficient  justification  for  their 
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action,  yet  when  the  relator  comes  into  court  demanding  his 
legal  rights,  thereby  he  must  stand  or  fall.  Before  one  is 
entitled  to  n  license  to  practice  law  in  this  Btate,  he  must, 
among  other  things,  obtain  a  certificate  from  one  or  more 
reputable  counselors  at  law  that  he  has  been  engaged  in  the 
study  of  law  for  two  or  more  consecutive  years  prior  to  the 
making  of  such  application.  It  does  not  appear  that  the 
relator  has  obtained  such  a  certificate,  or  that  he  has  pursued 
his  studies  for  a  sufficient  length  of  time  to  get  it. 

True,  the  statute  does  not  expressly  require  that  the 
applicant  shall  file  such  a  certificate  with  the  examining 
committee,  but  the  standing  committees  in  this  state,  for 
their  owu  protection,  may  well  establish  a  rule  that  no 
applicant  shall  be  entitled  to  an  examination  unless  he  pre- 
sent at,  or  prior  to,  the  making  of  his  application  a  certificate 
of  the  character  indicated ;  for  it  would  be  a  waste  of  time, 
and  entail  unnecessary  labor  upon  the  committees,  to  exam- 
ine applicants  who,  if  they  succeeded  therein,  nevertheless 
would  not  be  entitled  to  a  license  because  of  the  lack  of 
other  necessary  qualifications.  For  this  reason  aloue,  it 
would  be  an  idle  ceremony  for  this  court  to  grant  the  rule 
in  this  case,  and  while  the  respondents  did  not  interpose  the 
objection  that  relator  did  not  present  the  necessary  certifi- 
cate, it  can  be  waived  neither  by  them  nor  this  court. 

It  must  be  remembered  that  the  members  of  the  bar  from 
whom  these  standing  committees  are  appointed  by  the  court 
are  usually  busy  lawyers,  actively  engaged  in  the  practice  of 
their  profession.  They  may,  for  their  own  convenience,  as 
to  time,  and  to  relieve  themselves  of  unnecessary  labor, 
without  surrendering  to  others  the  exercise  of  their  own 
judgment,  make  such  reasonable  rules  and  regulations  for 
the  examination  of  applicants  as  will  not  materially  interfere 
with,  or  prejudice,  the  rights  of  the  latter. 

It  therefore  seems  wise  at  this  time,  for  the  guidance  of 

the  committee,  for  the  court  to  say  that  the  rule  adopted  by 

respondents  is  not  authorized,  though  doubtless  framed  partly 

in  behalf  of  the  university  and  partly  for  the  benefit  of  the 

Vol.  xxi — 84 


Digitized  by  GOO^k' 


630  People  ex  rel.  v.  Carr.  [Sept.  T., 

students  themselves.  Id  a  proper  case  this  court  might  re- 
strain the  granting  of  a  certificate  by  the  committee,  or  with- 
hold a  license  to  a  student  holding  a  certificate  from  it, 
based  upon  the  examination  of  the  faculty,  when  at  least 
two  of  the  committeemen  have  not  taken  part  in  such  exam- 
ination, or  where  the  applicant  is  not  a  resident  of  the  judi- 
cial district.  While  we  see  no  objection  to  the  adoption  by 
the  standing  committee  of  the  examination  prescribed  by  the 
faculty  as  the  examination  of  the  committee,  and  while  we 
can  see  no  injustice  to  the  students  themselves  if  such  rule 
were  adopted,  but  rather,  by  saving  them  an  additional  ex- 
amination, we  can  see  how  such  rule  would  be  to  their  ad- 
vantage, yet  the  determination  by  the  committee  of  the 
right  of  an  applicant  for  a  license,  be  he  student  or  not, 
must  in  no  case  be  made  to  depend,  in  any  degree,  on  the 
judgment  of  the  faculty  of  the  university,  however  that 
judgment  is  ascertained,  or  however  sound  it  may  be,  but 
the  granting  or  withholding  of  a  certificate  must  be  based 
solely  upon  the  concurring  judgment  of  at  least  two  mem- 
bers of  the  standing  committee,  as  a  result  of  the  exercise 
of  their  independent  judgment  upon  whatever  test  is  made, 
although  their  judgment,  in  the  case  of  a  student,  may  be 
aided  and  informed  by  au  examination  of  the  answers  to 
the  questions  propounded  by  the  faculty.  People  ex  rel.  v. 
Betta,  7  Colo.  453. 

This  being  so,  in  the  absence  of  a  distinct  understanding 
that  the  committee  has  adopted  as  its' own,  aud  participated 
in,  the  examination  given  to  the  class  by  the  faculty,  the 
committee  is  not  justified  in  refusing  an  examination  to  a 
student,  if  in  all  other  respects  he  is  qualified,  merely  because 
he  has  failed  to  pass  such  examination ;  nor  can  the  com- 
mittee substitute  for  its  own  judgment  that  of  the  faculty, 
whether  the  latter  be  favorable  or  unfavorable,  as  to  the 
qualifications  of  one  who  is  examined  for  admission  to  the 
bar. 

The  petition  is  dismissed,  and  the  rule  to  show  cause  dis- 
charged. 

Petition  dismissed. 
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The  Holt  Live  Stock  Company  v.  Watkins. 

Condition  a  i,  Salh. 

There  can  be  no  recovery  tor  the  price  of  an  article  sold  upon  condition 
that  It  shall  not  be  paid  for  unless  certain  results  occur  from  its 
use,  in  the  absence  of  proof  that  it  fulfilled  the  condition. 

Error  to  the  County  Court  of  Arapahoe  County. 

Messrs.  Riddell,  Starkweather  &  Dixon,  Mr.  T.  J. 
O'Donnell  and  Mr.  W.  S.  Decker,  for  plaintiff  iu  error. 

Mi-.  W.  W.  Anderson,  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  as  plaintiff  below,  brought  his 
action  to  recover  of  the  defendant  company  the  sum  of  $875 
for  sheep  dip  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendant.  The  answer  contained  a  general 
denial  of  the  allegations  of  the  complaint,  and  a  further  de- 
fense that  the  plaintiff,  as  the  agent  of  William  Cooper  & 
Nephevrs,  and  for  and  in  behalf  of  his  principals,  sold  this  dip 
upon  the  express  agreement  that  it  was  not  to  be  paid  for 
unless  it  effected  a  cure  of  defendant's  sheep,  which  at  that 
time  were  suffering  from  scab,  and  that  such  condition 
failed  because  the  cure  was  not  accomplished. 

Trial  was  had  before  the  court  without  a  jury,  and  while 
no  specific  findings  of  fact  were  made  by  the  court,  the  issues 
generally  were  found  in  favor  of  the  plaintiff,  and  judgment 
was  rendered  against  the  defendant  in  the  sum  of  $875.  To 
reverse  this  judgment  the  defendant  prosecutes  this  writ  of 
error. 

A  number  of  errors  have  been  assigned  by  the  plaintiff  in 
error,  and  from  an  examination  of  the  record  it  would  seem 
that  some  of  the  rulings  of  the  court  upon  questions  of  evi- 
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deuce  were  wrong,  and  of  themselves  might  be  sufficient 
ground  for  reversal,  but  our  judgment  will  be  based  solely 
upon  the  insufficiency  of  the  evidence  to  support  the  findings. 

There  was  an  apparent  conflict  in  the  testimony  as  to  the 
character  of  the  transaction,  but  a  careful  examination  of  the 
evidence  shows  that  there  is  no  real  controversy  as  to  the 
material  facts. 

It  is  true  that  the  salesman  of  the  plaintiff,  who  testifies 
in  the  latter' s  behalf,  states,  rather  as  a  conclusion  than  as  a 
fact,  that  there  were  no  conditions  connected  with  the  sale 
and  delivery  of  that  portion  of  the  goods  included  in  the  first 
five  shipments.  At  the  same  time,  however,  there  is  admit- 
ted as  true  the  testimony  of  the  president  of  the  defendant 
company  as  to  the  existence  of  certain  negotiations  between 
the  parties,  which  establish  the  fact  that  the  condition  set  up 
in  the  answer  attached  to  the  Bale  and  delivery  of  all  the 
goods  which  the  defendant  received. 

The  telegrams  and  letters  which  passed  between  the  prin- 
cipals and  their  agent,  and  between  the  principals  and  the 
defendant  company,  which  am  uncontradicted,  make  it  clear 
to  our  minds  beyond  controversy  that  from  the  admitted  facts 
the  conclusion  of  law  is  inevitable  that  the  sale  was  a  condi- 
tional one,  and  that  no  payment  for  the  goods  was  to  be 
made  by  the  defendant  unless  the  defendant's  sheep  were 
cured  by  the  application  of  the  dip.  This  evidence  cannot 
be  said  to  be  shaken  by  the  bald  statement  of  the  plaintiff 
that  no  condition  attached,  when  he  also  admits  the  truth  of 
defendant's  testimony,  the  existence  of  which  necessarily 
creates  a  condition. 

There  being  an  entire  absence  of  proof  that  this  condition 
was  fulfilled,  we  find  no  justification  in  the  evidence,  or  in 
the  record,  for  the  findings  and  judgment  of  the  trial  court. 
The  judgment  will,  therefore,  be  reversed,  and  the  cause  re- 
manded. 

Reverted. 
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Thb  Deep  Mining  and  Drainage  Company  v. 
Fitzgerald. 


1.  Cohtbibutory  Negligence. 

In  an  action  based  on  negligence,  and  where  one  ol  the  defenses  Is  con- 
tributor; negligence,  the  jury  should  be  instructed  that  when  the 
plaintiff  omits  to  do  something  for  his  own  safety  which  he  should 
hare  done,  the  nonperformance  of  which  approximately  contrib- 
uted to  the  injury,  this  failure  to  act  will  defeat  a  recovery  as  much 
aa  if  some  positive  act  of  the  plaintiff  approximately  contributed 
to  the  injury. 

2.  Ihstbuctiobb—  Misleading — Erroneous. 

An  instruction  not  applicable  to  the  facta,  the  effect  of  which  was 
probably  confusing  and  misleading  to  the  jury,  constitutes  preju- 
dicial error. 

8.  Employer  and  Employs: — Fellow  Servant. 

The  master  is  liable  for  the  acts  of  the  vice  principal  done  within  the 
scope  of  his  employment,  and  suoh  as  properly  devolve  upon  the 
master  in  his  general  duty  to  his  servants,  hut  not  for  such  acts  aa 
relate  to  the  common  employment  and  are  on  a  level  with  the  acts 
of  a  fellow  laborer,  except  those  done  by  the  vice  principal  against 
the  reasonable  objection  of  the  injured  servant 

4.  Measure  of  Damages— Excessive  Damages. 

Where  the  jury  And  for  the  plaintiff  in  an  action  for  damages  for  Inju- 
ries sustained,  they  should,  In  the  exercise  of  a  reasonable  and 
sound  judgment,  give  him  reasonable  compensation  for  the  conse- 
quences of  the  injuries  and  no  more.  A  verdict  for  $87,500  as  dam- 
ages for  injuries  resulting  in  the  loss  of  sight  is  excessive. 

Error  to  the  District  Court  of  Pitkin  County. 

This  was  an  action  brought  by  the  defendant  in  error  to 
recover  damages  for  personal  injuries  sustained  by  reason  of 
the  alleged  negligence  of  the  plaintiff  in  error.  In  substance 
the  complaint  alleges  that  the  defendant  was  a  corporation 
engaged  in  the  business  of  mining  in  the  county  of  Pitkin, 
and  state  of  Colorado,  and  the  particular  work  in  which  it 
was  engaged  at  the  time  of  the  accident  was  the  sinking  of 
what  was  known  as  the  "  deep  shaft "  on  the  Homes  take  lode ; 
that  the  plaintiff  was  at  the  time  employed  by  the  defendant 
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as  a  miner  to  work,  with  other  miners,  under  the  direction  of 
defendan t  at  the  bottom  of  the  said  shaft ;  that  one  James 
Thomas  was  at  that  time  in  charge  of  the  work  on  behalf  of 
the  defendant,  and  waa  employed  by  it  as  its  agent  and  rep- 
resentative to  conduct  and  control  the  working  and  sinking 
of  said  shaft,  and  was  acting  in  pursuance  of  said  employ- 
ment at  the  time  of  the  injury ;  that  Thomas  was  vested 
with  full  power  over  said  work  and  over  the  miners  employed 
thereat,  with  the  right  to  direct  and  control  the  action  of 
the  miners  and  to  discharge  them  for  violation  or  disregard 
of  bis  directions,  and  generally  to  hire  and  discharge  men  in 
the  prosecution  of  said  work ;  that  while  engaged  in  the  sink- 
ing of  the  shaft  Thomas  commanded  plaintiff  to  clean  out  a 
,"  missed  hole," — that  is,  a  hole  which  had  been  drilled  in  the 
shaft,  and  in  which  had  been  placed  a  cartridge  consisting  of 
dynamite  and  other  explosive  material,  connected  with  a  cap 
and  fuse,  which  had  been  lighted,  but  the  fire  of  which  had 
gone  out  and  failed  to  light  the  explosive ;  that  in  part  plain- 
tiff did  this,  but  refused  to  clean  it  out  beyond  a  certain  depth, 
giving  as  his  reason  for  disobeying  that  be  thought  the  hole 
was  deep  enough ;  that  thereupon  Thomas  himself,  against 
the  protest  of  the  plain  tiff,  took  up  the  unfinished  work,  which 
he  prosecuted  in  so  negligent  a  manner  and  with  such  force 
and  violence  that  he  thereby  caused  an  explosion,  which 
resulted  in  the  loss  of  plaintiffs  eyesight,  and  deprived  hiin 
of  the  power  of  earning  a  living.  A  further  allegation  as  to 
negligence  is  "  that  said  injuries  were  caused  by  the  act  and 
negligence  of  the  defendant  and  its  agent  as  principal  and 
representative  as  aforesaid,  without  negligence  on  the  part 
of  the  plaintiff." 

An  answer  was  filed  to  this  complaint,  consisting  of  sev- 
eral defenses,  one  being  a  general  denial;  also  that  said 
Thomas  was  a  fellow  servant  of  the  plaintiff,  engaged  in  the 
same  kind  of  employment;  that  plaintiffs  own  negligence 
was  the  cause  of  the  injury ;  and  that  the  plaintiff  had  equal 
means  of  knowledge  with  the  defendant  as  to  whether  the 
act  which  it  was  alleged  caused  the  injury  was  dangerous 
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and  unsafe,  and  yet  nevertheless  continued  in  the  service  of 
the  defendant,  and  by  his  own  act  caused  the  injury. 

To  this  answer  a  replication  was  filed,  and  upon  the  issues 
thus  joined  trial  was  had  before  a  court  and  jury,  resulting- 
in  a  verdict  for  the  plaintiff  in  tiie  Bum  of  $37,500.  Upon 
this  verdict,  after  the  overruling  of  a  motion  for  a  new  trial 
interposed  by  defendant,  the  court  entered  judgment,  and  to 
reverse  this  judgment  the  defendant  prosecutes  its  writ  of 
error. 

A  large  number  of  errors  have  been  assigned  by  the  plain- 
tiff in  error,  but  in  view  of  the  conclusion  which  we  have 
reached,  it  will  not  be  necessary  to  consider  all  of  them. 
The  main  errors  relied  upon  are  that  the  facts  stated  in  the 
complaint  are  not  sufficient  to  constitute  a  cause  of  action, 
and  the  evidence  in  insufficient  to  sustain  the  verdict;  that 
the  court  should  have  granted  a  nonsuit  at  the  close  of  plain- 
tiff's testimony ;  that  the  court  erred  in  its  instructions  to  the 
jury  upon  various  grounds  (which  grounds  will  be  stated 
more  specifically  hereafter);  and  that  the  verdict  of  the  jury 
is  excessive  and  appears  to  have  been  given  under  the  influ- 
ence of  passion  and  prejudice. 

A  brief  statement  of  the  evidence,  as  well  as  the  allegations 
of  the  complaint,  will  serve  to  elucidate  the  legal  questions 
involved.  That  the  testimony  was  contradictory  as  to  nearly, 
if  not  quite,  every  material  point,  is  conceded,  but  it  tended 
generally  to  show  the  following: 

Thomas  was  a  foreman  of  the  defendant  company,  in- 
trusted by  it  with  the  superintendence  of  the  sinking  of  the 
deep  shaft  upon  the  Homestake  lode.  Of  this  work  he  had 
entire  charge.  To  him  the  miners  employed  therein  looked 
for  directions ;  by  him  they  were  employed  and  discharged  ; 
and,  in  general,  he  represented  his  principal  (the  defendant 
company)  in  all  things  in  this  particular  department  of  its 
general  enterprise. 

It  was  one  of  the  duties  of  plaintiff,  whenever  so  ordered 
by  Thomas,  to  clean  out  missed  holes,  and  prepare  them  for 
recharging  with  dynamite.     To  the  work  of  cleaning  out 
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this  particular  hole  Thomas  had  assigned  plaintiff  on  the  day 
in  question.  The  latter  had  obeyed  the  order  to  the  extent 
of  cleaning  it  out  as  deep  as  he  thought  it  should  be  made, 
and  then  ceased  from  the  work.  When  Thomas  descended 
into  the  shaft  to  ascertain  if  compliance  had  been  had  with 
his  instructions,  the  plaintiff  informed  him  that  the  hole  was 
deep  enough  for  the  purpose  in  view.  Thomas  thereupon 
took  the  sand  pump  and  inserted  it  in  the  hole,  and  replied 
that  it  ought  to  be  sunk  deeper,  and  handing  the  instrument 
to  plaintiff,  ordered  him  to  finish  the  work.  The  plaintiff 
refused  to  obey,  assigning  as  his  sole  reason  therefor  that  the 
work,  in  his  judgment,  had  been  sufficiently  performed,  not 
that  the  further  prosecution  of  it  was  attended  with  any 
greater  danger  than  that  incident  to  the  antecedent  work. 

Thomas  then,  as  was  his  province,  determining  that  for 
safe  recharging  the  sinking  should  be  further  prosecuted, 
took  from  the  plaintiff  the  sand  pump,  and  proceeded  with 
the  work.  Whilst  engaged  thereat,  he  ordered  plaintiff  to 
throw  water  into  the  hole.  The  plaintiff  scooped  up  from 
the  bottom  of  the  shaft  with  his  shovel  water  that  was  stand- 
ing therein,  and  threw  it  into  the  hole,  when  Thomas  re- 
marked that  it  was  water,  not  dirt,  that  he  wanted.  There- 
upon the  plaintiff,  evidently  concluding  that  there  was  dirt 
mixed  with  the  water  standing  in  the  shaft,  reached  for  a 
bucket  containing  drinking  water,  and  threw  water  from  it 
into  the  hole.  Almost  immediately  occurred  the  explosion 
which  caused  plaintiffs  injuries. 

Up  to  the  very  last,  plaintiff  says  that  Thomas  was  work- 
ing the  sand  pump  gently,  and  it  was  only  when  he  was 
about  to  throw  water  from  the  pail  that,  according  to  his 
statement,  Thomas  began  churning  the  puinp  into  the  hole 
in  a  violent  manner,  which,  he  claims,  caused  the  explosion. 

From  this  brief  statement,  as  well  as  from  the  allegations 
of  the  complaint  upon  which  plaintiff  must  rely  for  a  recov- 
ery, it  will  be  seen  that  If  there  was  any  negligence,  it  was 
that  Thomas  improperly  worked  the  sand  pump,  and  not  that 
the  use  of  that  instrument  for  the  purpose  was,  of  itself,  neg- 
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ligence.  This  act  by  which  the  injury  was  occasioned  was 
not  the  result  of  an  act  done  by  the  plaintiff  as  a  servant 
under  the  order  of  a  superior.  The  throwing  of  the  water 
is  not  even  alleged  or  claimed  to  have  contributed  to  the 
injury ;  and  that  act  of  the  plaintiff  was  the  only  one  con- 
nected with  the  accident  done  by  him  in  obedience  to  orders. 
The  act  done  by  Thomas  was  necessitated  by  the  refusal  of 
Fitzgerald  to  do  that  which  he  admits  was  his  duty,  as  a 
miner,  to  do  whenever  Thomas  gave  the  order,  and  plain  tiff, 
notwithstanding  in  his  complaint  he  avers  it,  did  not  offer 
any  objection  to  the  assistance  of  his  foreman. 

Although  it  is  so  contended  by  the  plaintiff,  there  is  no 
proper  evidence  that  it  was  a  part  of  the  duty  of  Thomas  to 
assist  in  the  manual  work  of  cleaning  out  missed  holes ;  but, 
on  the  contrary,  as  asserted  by  the  plaintiff  himself,  it  was 
the  duty  of  the  plaintiff  to  do  this,  whenever  Thomas  so 
directed. 

Mr.  C.  W.  Franklin  and  Messrs.  Thomas,  Bbyant  & 
Lee,  for  plaintiff  in  error. 

Mr.  W.  W.  Coolby  and  Mr.  W.  O'Brien,  for  defendant 
in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court, 

One  of  the  errors  assigned  is  to  the  giving  by  the  court  of 
the  fourth  instruction,  which  purports  to  state  the  law  of 
contributory  negligence.  In  the  third  instruction  the  court 
had  denned  negligence  to  consist  in  "  performing  some  act,  or 
omitting  to  perform  some  act,  which  an  Ordinarily  prudent 
and  careful  man  would  not  perform,  or  omit  to  perform, 
under  all  the  circumstances  of  a  particular  case." 

In  instruction  No.  4  the  jury  were  told  that  if  they  found 
from  the  evidence  that  the  injuries  were  caused  through  the 
negligence  of  Thomas,  and  that  Thomas  stood  in  such  rela- 
tion to  the  defendant  as  that  his  negligence  was  the  negli- 


Diarazed  by  Google 


538  Deep  Mining  Co.  v.  Fitzgerald.      [Sept.  T., 

pence  of  the  defendant,  then  their  verdict  should  be  in  favor 
of  the  plaintiff,  unlets  they  also  found  that  the  plaintiff  com- 
mitted some  act  which  proximately  caused  the  injury,  and 
but  for  which  act  the  injury  would  not  hare  occurred. 

This  instruction  did  not  go  far  enough.  It  conflicts,  as  to 
one  element,  with  the  preceding  one,  and  we  do  not  find 
that  it  was  elsewhere  in  the  charge  clearly  supplemented, 
or  corrected.  The  issue  was  squarely  raised,  and  the  jury 
should  have  been  instructed  that  an  omitrion  by  the  plaintiff 
to  perforin  some  act  which,  if  performed,  would  have  pro- 
tected him  from  injury,  would  defeat  a  recovery  by  the 
plaintiff  just  as  much  as  if  the  latter  had  committed  some  act 
which  proximately  caused  the  injury,  and  but  for  which  it 
would  not  have  occurred. 

There  was  given  to  the  jury  an  instruction,  not  numbered, 
wherein  they  were,  in  substance,  told  that  if  the  master,  or 
boss,  orders  the  servant  into  a  situation  of  danger,  and  com- 
mands him  to  do  certain  things,  and  he  obeys  and  is  injured, 
the  duty  of  the  servant  being  obedience,  the  law  will  not 
deny  a  servant  so  acting  in  obedience  to  command  a  remedy 
against  the  master  on  the  ground  of  contributory  negligence ; 
"unless  the  danger  was  so  glaring  that  no  prudent  man 
would  have  entered  into  it ;  "  *  "  and  where  an  employe* 
is  suddenly  commanded  by  his  employer  to  do  a  particular 
act,  and  exhorted  to  diligence  therein,  he  cannot  be  required 
to  exercise  the  same  degree  of  care  in  guarding  against  acci- 
dents km  when  he  lias  more  abundant  time  for  observation 
and  reflection." 

There  was  no  evidence  before  the  jury  which  justified  the 
giving  of  such  an  instruction.  It  is  altogether  inapplicable  to 
the  facts  of  this  case,  and,  whether  right  or  wrong,  if  given 
when  the  facts  called  for  it,  its  only  effect  was  probably  to 
confuse  the  minds  of  the  jury  or  mislead  them.  A  some- 
what similar  instruction,  where  the  same  was  inapplicable 
to  the  facts,  was  held  by  this  court  in  Burlington  $  Colo. 
B.  B.  Co.  v.  Liehe,  17  Colo.  280,  prejudicial  error;  and 
equally  grave  was  the  error  in  giving  the  instruction  in  this 
case. 
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In  liia  complaint,  by  alleging  that  he  protested  against 
Thomas'  engaging  in  the  work  which  it  was  a  part  of  Iris 
own  duty  to  perform,  plaintiff  seeks  to  bring  hia  case  within 
the  rule  announced  in  Shearman  &  Redfield  on  Negligence 
(4th  ed.)  in  the  last  sentence  of  section  233.  Thia  naturally 
brings  us  to  an  examination  of  the  contention  of  the  plaintiff 
in  error  that  for  the  act  of  Thomas — assuming  it  was 
negligence  that  caused  the  injury — the  defendant  is  not 
liable.  The  discussion  of  thia  point,  and  its  determination, 
will  dispose  of  many  of  the  errors  assigned,  not  only  as  to 
the  ruling  of  the  court  upon  the  motion  for  nonsuit,  but  as 
to  a  number  of  the  instructions,  and  as  to  the  sufficiency  of 
the  evidence. 

While  the  complaint  brings  the  case  within  the  rule  an- 
nounced, the  evidence  does  not  support  the  allegations  of 
the  pleading.  As  has  already  been  said,  the  plaintiff  did 
not  protest  or  object  to  the  further  sinking  of  the  hole  by 
Thomas,  and  it  was  conceded  that  Thomas  was  a  competent 
miner.  Plaintiff  merely  objected  to  doing  so  himself.  He 
anticipated  no  danger  therefrom,  and  was  actuated  by  no 
fear  of  its  result.  The  injury  was  caused,  not  as  the  result 
of  an  act  done  by  plaintiff  in  obedience  to  orders,  but  by  the 
negligent  doing  by  Thomas  of  a  proper  act,  admittedly  within 
the  line  of  duty  of  the  plaintiff,  and  occasioned  by  the  re- 
fusal of  the  latter  to  obey  orders. 

To  reconcile  the  conflicting  decisions  upon  the  liability  of 
a  master  to  a  servant  injured  by  the  negligence  of  another 
servant  would  be  a  task,  not  only  beyond  the  power  of  this 
court  satisfactorily  to  perform,  but  one  which,  in  the  inex- 
tricable confusion  resulting  from  the  various  authorities,  it 
would  be  well  nigh  impossible,  as  we  think,  and  as  has  been 
often  said  by  eminent  authorities,  for  any  court  to  accom- 
plish. 

The  so-called  English  rule,  adopted  in  Massachusetts, 
New  York,  Maine,  Pennsylvania,  Indiana,  Wisconsin,  and 
some  other  states,  if  applied  to  the  facts  of  this  case,  would 
exempt  the  defendant   from  liability,  because,  under  such 
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rule,  Thomas  would  be  merely  a  fellow  servant  of  the  plain- 
tiff. 

Under  the  so-called  American  rule,  which  is  the  one 
adopted  in  this  state,  and  declared  in  Ohio,  Connecticut, 
Virginia,  Kentucky,  Missouri,  Illinois,  Nebraska,  Kansas, 
California,  and  other  states,  Thomas  would  be  considered  a 
vice  principal  of  the  master,  for  whose  negligence,  within  the 
scope  of  his  employment,  the  master  would  be  liable. 

The  authors  of  Shearman  &  Redfield  on  Negligence,  who 
are  strong  advocates  of  the  American  rule,  at  section  233  of 
the  fourth  edition  of  their  work,  say : 

"There  are  certain  principles  affecting  the  liability  of  a 
master,  which  are  equally  applicable,  whether  the  American 
or  English  rule  is  adopted,  aud  whether  the  agent,  for  whose 
negligence  he  is  responsible  to  servants,  is  called  a  manager 
or  a  vice  principal.  In  either  case,  the  master  is  responsible 
for  all  the  acts  or  defaults  of  the  agents  in  his  capacity  as  a 
manager,  or  *  vice  principal,'  and  for  no  others.  On  the  one 
hand,  the  master  is  responsible,  not  only  for  the  negligence 
of  such  an  agent  in  selecting  servants,  selecting  or  inspecting 
materials,  implements,  etc.,  and  giving  orders  which  the  ser- 
vants are  bound  to  obey,  *  •  *  but  in  short  for  every  act 
which  he  does,  that  would  naturally  fall  within  the  province 
of  a  master  personally  conducting  the  business,  and  for  every 
omission  of  an  act  which  it  would  have  been  the  duty  of 
the  master, if  personally  present,  to  do.  On  the  other  hand, 
the  master  is  not  responsible  for  the  negligence  of  such  an 
agent  in  the  performance  of  acts  which  are  in  no  sense  part 
of  a  master's  work  and  are  precisely  upon  a  level  with  the 
work  of  the  other  servants.  When  the  manager  or  vice 
principal  undertakes  work  in  simple  cooperation  with  other 
servants,  and  upon  precisely  the  same  footing  with  them, 
he  becomes,  for  the  time  being,  a  mere  fellow  servant  with 
them,  acting  as  such.  Thus,  for  example,  a  conductor,  while 
acting  as  such,  in  starting  or  delaying  the  train,  in  warning 
oi-  failing  to  warn  the  other  train  hands,  or  in  any  other 
respect  performing  the  usual  duties  of  a  conductor,  is  not, 


Digitized  by  GOO^k' 


1895.]  Dbep  Mining  Co.  v.  Fitzgerald.  541 

under  the  American  rule,  a  fellow  servant  with  a  brake  man 
on  the  same  train.  But  when  he  offers  to  assist  the  brake- 
man  in  handling  his  brakes  or  in  coupling  cars,  he  acts  only 
as  a  fellow  servant ;  such  work  being  no  part  of  the  duty  of 
a  conductor,  as  such.  If,  in  suck  a  cage,  the  inferior  servant 
should  distinctly  object,  however  guardedly,  to  the  risk  involved 
in  such  assistance,  the  common  master  should  be  held  liable,  in 
case  the  superior  servant  insisted  on  taking  part  in  the  work, 
since  his  superior  authority  would  enable  him  to  overrule  the 
objection,  and  the  inferior  servant  could  not  be  expected  to  per- 
tist  in  it." 

It  is  upon  that  portion  of  the  foregoing  section  italicized 
by  us  that  plaintiff  rests  his  case.  We  do  not  find  that  any 
of  the  authorities  cited  contain  this  statement,  and  evidently 
it  is  a  principle  formulated  by  the  authors  which,  in  their 
judgment,  is  within  the  reasoning  of  the  courts. 

With  the  further  qualification,  probably  implied,  that  such 
objection  of  the  servant  shall  be  a  reasonable  one,  we  think 
the  doctrine  sound.  Testing  the  case  at  bar  by  this  rule, 
it  clearly  is  outside  its  provisions,  for  there  was  no  objection 
at  all  by  the  plaintiff  to  the  participation  in  the  work  by 
Thomas  ;  so,  as  to  this  phase  of  the  case,  the  liability  of  the 
master  depends  upon  whether  or  not  he  is  to  be  held  liable 
for  acts  of  bis  vice  principal  on  a  level  with  the  acts  of  a  co- 
laborer.  Assuming  that  Thomas  was  a  vice  principal  of  the 
defendant,  and  that  the  jury  were  wan-anted  in  so  finding 
under  proper  instructions  of  the  court, — which,  under  the 
decisions  in  D.,  S.  P.  $P.  R.  R.  Co.  v.  Driscoll,  12  Colo.  520, 
and  Colo.  Midland  Ry.  Co.  v.  O'Brien,  16  Colo.  219,  and  Lantry 
v.  Silverman,  1  Colo.  A[>p.  404,  would  be  justifiable, — and 
further  assuming  that  bis  negligence  caused  the  injury,  the 
question  again  is,  can  the  defendant  be  held  liable  ? 

If  the  rule  as  laid  down  by  Shearman  &  Redfield,  supra,  is 
to  be  followed,  it  exempts  the  master  from  liability.  To  the 
same  effect  also  is  C.  $  A.  R.  R.  Co.  v.  May,  108  111.  288, 
wherein  the  court  uses  this  language : 

"If  the  negligence  complained  of  [that  is,  the  negligence 
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of  the  vice  principal]  consists  of  some  act  done  or  omitted 
by  one  having  such  authority,  which  relates  to  his  duties  as 
a  colaborer  with  those  under  his  control,  and  which  might 
just  as  readily  have  happened  with  one  of  them  having  no 
such  authority,  the  common  master  will  not  be  liable.  For 
instance,  if  the  section  boss  of  a  railway  company,  while 
working  with  his  squad  of  men  on  the  company's  road,  should 
negligently  strike  or  otherwise  injure  one  of  them,  causing 
his  death,  the  company  would  not  be  liable ;  but  wheu  the 
negligent  act  complained  of  arises  out  of  and  is  the  direct 
result  of  the  exercise  of  the  authority  conferred  upon  him  by 
the  master  over  his  colaborers,  the  master  will  be  liable.  In 
such  case  he  is  not  the  fellow  servant  of  those  under  his 
charge,  with  respect  to  the  exercise  of  such  power,  for  no  one 
but  himself,  in  the  case  supposed,  is  clothed  with  authority 
to  command  the  others." 

The  court  further  said : 

"  It  is  believed,  moreover,  that  the  test  here  suggested, 
and  recognized  in  many  of  the  cases,  will  reconcile  many  of 
the  apparently  conflicting  decisions  of  the  courts  of  this 
country  which  have  declined  to  follow  the  English  rule  on 
this  subject,  and  the  principle,  though  not  formally  announced 
heretofore,  is  the  logical  result  of  our  own  adjudications." 
I'anter  v.  Clark,  15  111.  App.  470  j  Wood's  Law  of  Master  & 
Servant  (2d  ed.),  sec.  438. 

See,  also,  Critpin  v.  Babbitt,  81  N.  Y.  516,  wherein  the 
court  says  that  the  law  as  applicable  to  a  case  of  this  kind 
should  be  given  to  the  effect  that  in  any  acts  or  duties 
performed  by  a  vice  principal  other  than  those  properly  per- 
taining to  the  duty  which  the  master  owes  to  his  servants  in 
and  about  the  defendant's  works  or  business  at  said  works, 
lie  is  not  to  be  regarded  as  the  defendant's  representative, 
but  as  an  employe'  or  servant  of  defendant's,  and  a  fellow 
servant  of  the  plaintiff. 

See,  also,  MeCosker  v.  L.  L  R.  R.  Con  84  N.  Y.  77,  in 
which  the  court  says:  "The  yard  master,  through  whose 
negligence  the  injury  occurred,  must  be  deemed  to  have  been 
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a  fellow  servant  of  the  deceased  as  to  all  acts  done  within 
the  range  of  the  common  employment,  except  such  as  were 
done  in  the  performance  of  some  duty  which  the  master  owed 
to  his  servants."     Huuey  v.  Coger,  20  N.  E.  Rep.  658. 

There  are,  however,  decisions  to  the  contrary,  and  which 
would  hold  the  master  liable  for  any  acta  done  by  the  vice 
principal,  whether  they  were  such  as  relate  generally  to  the 
duties  which  the  master  owes  to  his  servants,  or  whether  the 
acts  be  merely  on  a  level  with  those  of  a  fellow  servant. 
These  cases  are :  Sweeney  v.  Gulf  C.  $  F.  S.  Ry.  Co.,  19  S. 
W.  Rep.  (Tex.)  565;  The  Berea  Stone  Co.  v.  Kraft,  31  Ohio 
St,  287;  QormUyv.  Vulcan  Iron  Works,  61  Mo.  492. 

The  better  rule,  as  we  extract  it  from  the  best  reasoned 
cases,  is  that  for  the  acts  of  the  vice  principal  done  within 
the  scope  of  his  employment,  and  such  as  properly  devolve 
upon  the  master  in  his  general  duty  to  his  servants,  the  mas- 
ter is  liable ;  while  for  all  such  acts  as  relate  to  the  common 
employment,  and  are  on  a  level  with  the  acts  of  the  fellow 
laborer, — except  such  acta  done  by  the  vice  principal  against 
the  reasonable  objection  of  the  injured  servant, — the  master 
is  not  responsible.  In  other  words,  the  test  of  liability  is 
the  character  of  the  act  rather  than  the  relative  rank  of  the 
servants.  Tested  by  this  rule,  the  instructions  of  the  court 
Nos.  2,  5  and  6  are  wrong,  and  although  in  No.  18  was  cor- 
rectly given  the  test  for  determining  the  general  relation  of 
Thomas  to  defendant,  yet,  in  so  far  as  it  may  be  considered 
as  stating  the  true  test  for  determining  the  liability  of  defend- 
ant for  the  particular  act  of  Thomas  that  caused  the  injury, 
it  conflicts  with  Nos.  2,  5  and  6  upon  this  phase  of  the  case, 
and  with  the  rule  we  herein  lay  down.  The  court  should 
have  given  to  the  jury  those  instructions  asked  by  defend- 
ant and  refused,  which  embody  this  rule.  This  rule  is  not 
inconsistent  with  the  doctrine  of  the  Driteoll  and  other  Colo- 
rado cases,  supra,  but  it  is  in  harmony  therewith,  and  the  log- 
ical result  of  those  adjudications. 

The  last  point  made,  though  not  necessary  to  be  decided, 
is  that  the  verdict  for  $37,500  was  the  result  of  passion  and 
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prejudice  upon  the  part  of  the  jury,  which,  in  a  degree,  was 
the  result  of  the  rule  for  the  measure  of  damages  given  them 
by  the  court. 

In  a  case  of  this  kind,  the  true  rule,  however  expressed, 
is  that  the  jury  should,  in  the  exercise  of  a  reasonable  and 
sound  judgment,  give  to  the  plaintiff  reasonable  compensa- 
tion, and  no  more,  for  the  consequences  of  the  injuries,  and 
necessarily  the  amount  is  largely  discretionary  with  the  jury. 
It  is  true,  we  do  not  find  that  the  instruction  seriously  vio- 
lates any  well  established  principle,  but  we  think  that,  under 
the  circumstances  of  the  case,  the  court  should  more  clearly 
have  laid  down  the  rule  to  the  jury  based  on  such  compen- 
sation, and  that  no  attempt  should  be  made  to  ascertain  and 
render  a  money  equivalent  for  the  priceless  sense  of  eye- 
sight, which  the  jury  may  have  supposed  they  might  do  by 
the  use  of  the  words  "pecuniarily  compensate  him  for  such 
injuries." 

While  we  would  not  be  disposed  to  reverse  this  case 
because  of  any  vice  in  this  particular  instruction, — especially 
as  the  defendant  tendered  no  instruction  upon  this  branch 
of  the  case, — still  we  think  that,  were  there  no  other  error  in 
the  case,  we  could  not  sustain  the  verdict  here,  because,  by 
comparison  with  verdicts  of  juries  in  many  other  cases  of 
like  nature,  it  is  not  only  much  larger  than  any  that  has 
been  called  to  our  attention,  but  the  entire  record  satisfies 
us,  considering  the  nature  of  the  instructions  given,  that  the 
jury  were  influenced  by  passion  or  prejudice,  or  by  some 
motive  other  than  the  desire  to  give  to  the  defendant  merely 
a  reasonable  compensation.  It  is  no  answer  to  this  to  say 
that  no  man  would  be  willing  to  lose  his  eyesight  for  the 
amount  of  the  verdict  rendered  in  this  case,  because  that  is 
no  proper  criterion  for  the  measure  of  damages  in  a  case  of 
this  sort,  and  all  the  money  in  the  world,  if  offered,  would 
be  no  inducement  to  a  sane  person  to  part  voluntarily  with 
this  "priceless  gift  to  man." 

An  instructive  case,  in  harmony  with  our  view,  wherein 
a  large  number  of  authorities  are  reviewed,  is  L.  $  N.  R.  It. 
Co.  v.  Fox,  11  Bush,  495. 
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Distressing  and  painful  as  were  the  plaintiffs  injuries,  and 
attended  by  consequences  so  permanently  disastrous  to  him, 
their  simple  recital  before  the  jury  unavoidably  aroused  the 
sentiment  of  pity  that  every  man  possesses,  and  strongly 
appealed  to  their  kindly  nature.  It  therefore  behooves  the 
trial  court,  in  such  a  case,  to  keep  within  proper  bounds  the 
deliberations  of  the  jury.  However  much  we  are  compelled 
to  sympathize  with  the  plaintiff  in  his  sore  distress,  we  would 
be  recreant  to  our  sense  of  duty  were  we  to  shrink  from 
expressing  our  disapproval  of  the  excessive  verdict  returned 
in  this  case. 

For  the  foregoing  reasons,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Reverted. 
Vol.  xxi — 85 
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ABANDONMENT: 

Water  Rights.— A  distinction  must  be  observed  between  the  aban- 
donment of  an  irrigating  ditch  and  the  abandonment  of  the  right  to 
the  use  of  water  fur  Irrigation.  Neio  Mercer  Ditch  Company  v.  Arm- 
strong, 357. 

Same. — One  may  not  as  against  subsequent  ap  proprietors  divert  and 
for  an  indefinite  or  for  an  unreasonable  length  of  lime  hold  water 
for  purposes  of  mere  speculation,  and  make  no  beneficial  use  of  it  while 
so  holding,  nor  may  lie  divert  more  than  he  needs  for  the  purposes  for 
which  the  diversion  was  made;  and  whether  or  not  the  decree  under 
which  he  claims  limits  him  to  an  economical  use  of  water  and  to  a  quan- 
tity necessary  for  the  purposes  of  the  appropriation,  the  result  would 
be  the  same.     lb. 

ACTIONS: 

Administrators  BOHD.—Tlie statute  (Gen.  Laws,  sec.  382°)  does  not 
give  or  purport  to  give  a  new  right  of  action  upon  the  bond  of  an  exec- 
utor or  administrator.  The  right  there  alluded  to  exists  independent 
of  the  statute.     UarUiel  t>.  The  People*  290. 

Municipal  Corporations — Common  Liability. — Where  the  owner 
of  a  lot  and  the  city  are  under  common  obligation  to  keep  safe  a  side- 
walk in  front  of  the  premises,  a  party  injured  in  consequence  of  their 
failure  to  perform  their  common  duty  may  have  his  action  against  them 
jointly  or  severally.     Elliott  B.  Held,  378. 

Rent.— An  action  for  the  rental  value  of  the  premises,  predicated 
upon  the  wrongful  possession  of  the  defendants,  should  be  dismissed 
as  to  a  defendant  who  never  had  possession.     McCleilan  v.  Ifurd,  197. 

Sovereignty. — Without  constitutional  or  legislative  authority  the 
state,  in  its  sovereign  capacity,  cannot  bo  sued.  No  such  authority 
exists  in  this  state,     in  re  lienedicUne  Sisters'  Bill,  09. 

ADMINISTRATOR  AND  ADMINISTRATION: 

Action— Bond.— The  statute  (Gen.  Laws,  sec.  3329)  does  not  give  or 
purport  to  give  a  new  right  of  action  upon  the  bond  of  an  executor  or 
administrator.  The  right  there  alluded  to  exists  independent  of  the 
statute.     Hartsel  o.  The  People,  290. 

Rss  Judicata. — In  so  far  as  claims  made  against  an  administrator 
were  considered  and  passed  upon  by  the  county  court,  sitting  as  a  court 
of  probate,  Its  judgment,  in  the  absence  of  fraud  or  mistake,  must  be 
considered  as  final  and  conclusive.     But  if  an  executor  or  administrator 
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ADMINISTRATOR  AND  ADMINISTRATION— continued. 
would  protect  himself  from  future  liability,  he  must  see  that  his  ac- 
count* presented  to  the  court  embrace  all  his  transactions  bad  in  such 
capacity.     He  may  be  held  liable  upon  his  bond  with  reference  to  Items 
and  matters  not  embraced  In  his  accounts  or  considered  by  the  court    lb. 

Same. — The  decree  of  the  county  court  in  probate  matters,  settling 
an  administrator's  final  account  and  discharging  him  from  his  trust,  is 
conclusive  upon  all  matters  or  items  which  come  directly  before  tbe 
court.  It  is  conclusive,  however,  only  as  to  the  matters  embraced  in 
the  account.  It  Is  no  bar  to  the  claims  of  creditors  or  heirs  which  did 
not  In  any  manner  form  the  subject  thereof.    lb. 

Widow's  Award. — The  county  court  has  jurisdiction  to  entertain  an 
application  to  set  aside  the  widow's  award.  Although  the  statute  does 
not  expressly  provide  that  the  award  of  the  appraisers  to  the  widow  of 
the  decedent  shall  be  approved  by  the  court,  such  has  been  the  practice ; 
hut  such  approval  carries  with  it  no  greater  dignity  than  attaches  to  a 
judgment  In  an  ordinary  civil  action.    Xipe  v.  Fox,  140. 

Same. — A  writ  of  error  does  not  lie  to  an  order  of  the  count?  court 
setting  aside  the  widow's  award  and  ordering  a  new  appraisement.     lb. 

AGENTS  AND  AGENCY: 

Insurance — Estoppel. — It  appearing  that  the  part  of  the  applica- 
tion for  insurance  containing  a  statement  as  to  the  amount  of  incum- 
brance on  the  property  was  filled  out  by  an  agent  of  the  company,  and 
that  he  was  at  the  time  correctly  Informed  as  to  the  amount  of  Incum- 
brance on  the  property,  and  that  the  error  in  the  application  occurred 
as  the  result  of  his  negligence  and  through  no  fault  of  the  assured,  and 
that  the  agent  of  the  company  wrote  this  answer  In  the  printed  form  in 
the  application  without  the  knowledge  of  the  assured,  and  that  the 
proper  facts  having  been  communicated  to  the  agent  at  the  time,  held, 
the  company  is  estopped  to  take  advantage  of  the  falsity  of  the  answer. 
German  Int.  Co.  v.  Hayden,  127. 

AMENDMENTS: 

Bill  of  Exceptions. — A  bill  of  exceptions  Is  amendable  upon  appli- 
cation to  the  court  below,  and  leave  to  withdraw  the  bill  for  tbe  pur- 
pose of  presenting  such  application  may  be  obtained  in  this  court  The 
application  must  be  to  the  court,  notwithstanding  a  change  In  the  per- 
sonnel of  the  judge  thereof  since  the  trial.     Patrick  v.  Weston,  73. 

Discretion. — When  It  is  apparent  from  the  record  that  the  facts 
alleged  In  an  amended  answer  were  as  well  known  to  the  defendant  and 
his  attorney  at  the  time  of  riling  the  original  answer  as  they  were  at  the 
time  at  which  the  amended  answer  was  prepared  and  tendered,  the 
court  may,  in  its  discretion,  In  the  absence  of  a  valid  excuse  for  not 
presenting  the  defense  at  the  time  of  filing  the  original  answer,  refuse 
permission  to  Hie  the  amended  answer.     Brcmtford  «.  Ins.  Society,  34. 
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Same. — tf  an  amended  answer  constitutes  no  defense  to  the  action, 
leave  to  file  the  same  may  be  properly  refused.     lb. 

Pleading — Discretion. — An  application  to  amend  a  pleading  is  ad- 
dressed to  the  discretion  of  the  trial  court,  the  exercise  of  which  wilt 
nut  be  reviewed  unless  it  has  been  abused;  but  under  the  circumstances 
of  this  case,  it  is  held  that  in  the  denial  of  leave  to  amend  there  was  an 
abuse  of  discretion.     Belmont  Mining  Co.  v.  Cottigan,  471. 

APPEALS: 

Costs — Interest. — Where  the  judgment  appealed  from  was  for 
$3,000,  and,  in  consequence  of  a  ruling  in  this  court  that  appellees  were 
entitled  to  judgment  for  f  500  only,  they  remitted  the  excess,  they  are 
held  not  to  be  entitled  either  to  interest  on  the  latter  amount  or  to  the 
costs  of  appeal.     Belmont  Mining  Co.  v.  Costigan,  485. 

Dismissal — Affirmance, — The  dismissal  of  an  appeal  may  be  made 
without  prejudice  to  another  appeal  or  to  a  writ  of  error,  but,  unless 
another  appeal  or  superseded*  be  taken  or  allowed  within  thirty  days, 
the  dismissal  operates  as  an  affirmance.     Long  «.  Sullivan,  109. 

Jurisdiction — Watted. — By  appealing  from  a  judgment  of  a  justice 
of  the  peace  and  going  to  trial  upon  the  merits  in  the  county  court,  the 
defendant  waives  the  objection  that  the  justice  had  uo  jurisdiction  over 
bis  person.    Olatxel  v.  Btnschadler,  192. 

Pasties. — None  but  a  party  to  the  record  In  the  trial  court  can  pros- 
ecute an  appeal  or  writ  of  error.     Fischer  v.  Jlanna,  0. 

Same. — The  judgment  appealed  from  must  be  against  the  party 
appealing;  otherwise  the  appeal  will  be  dismissed,     lb. 

Pleadino  ok  Appeal  Bond. — It  Is  not  necessary  in  a  pleading  on 
an  appeal  bond,  filed  more  than  thirty  days  after  dismissal,  to  allege 
that  no  second  appeal  had  been  taken  within  that  time,  as  this  is  mat- 
ter to  be  pleaded  by  the  defendant.     Long  v.  Sullivan,  100. 

Statutory  Construction— Bono. — The  statutory  condition  in  an 
appeal  bond  that  the  appellant  shall  pay  the  judgment  in  case  of  affirm- 
ance can  apply  only  where  the  party  against  whom  the  judgment  was 
rendered  is  the  appellant    Fitcher  t.  Hanna,  9. 

APPELLATE  PRACTICE: 

Appeal — Parties.— The  judgment  appealed  from  must  be  against 
the  party  appealing;  otherwise  the  appeal  will  be  dismissed.  Fischer 
t.  Hanna,  9. 

Bill  of  Exceptions— Amendment.— A  bill  of  exceptions  is  amend- 
able upon  application  to  the  court  below,  and  leave  to  withdraw  the 
bill  for  the  purpose  of  presenting  such  application  may  he  obtained  in 
this  court.  The  application  must  be  to  the  court,  notwithstanding  a 
change  In  the  personnel  of  the  judge  thereof  since  the  trial.  Patrick 
p.  Wetton,  78. 
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Samk — Authentication. — When  the  trial  judge  refuses  to  sign  and 
leal  a  bill  of  exceptions,  and  the  same  is  afterwards  authenticated  by 
affidavits,  it  is  the  duty  of  tlte  appellee,  if  the  bill  is  not  correct,  to  file 
counter  affidavits,  and  require  this  court  to  settle  the  same,  otherwise 
tbe  bill  will  be  held  to  be  good  and  true.     Reynolds  v.  Campling,  90. 

Sauk. — A  motion  to  strike  from  the  flies  a  bill  of  exceptions  authen- 
ticated by  affidavits,  on  the  ground  that  it  is  nut  true,  interposed  after 
the  cause  lias  been  submitted,  is  not  In  apt  time.    lb. 

Same — Continuance. — In  order  to  obtain  a  review  of  the  trial  court's 
ruling  upon  an  application  for  a  continuance,  it  is  essential  that  the 
affidavit  In  support  thereof  be  brought  into  the  record  by  the  bill  of 
exceptions.     Land  and  Town  Co.  v.  Patton,  SOS. 

Same— Form. — Expressions  in  a  bill  of  exceptions  containing  testi- 
mony, at  the  close  of  each  party's  evidence,  that  such  party  "here 
rested  its  testimony,"  are  equivalent  to  an  express  statement  that  tbe 
evidence  contained  in  tbe  bill  is  all  that  was  introduced  at  the  trial. 
Spongier  v.  Green,  605. 

Constitutional  Law— Practice. — An  objection  that  an  act  is 
unconstitutional,  in  that  the  manner  of  its  passage  prescribed  by  tbe 
constitution  was  not  observed,  cannot  be  made  for  the  first  time  in  this 
court      Sargent  B.  La  Plata  Cuunty,  158. 

Constitutional  Questions,  how  Raised  and  Reserved. — Courts 
will  not,  on  the  mere  assertion  of  counsel  that  a  statute  is  invalid 
because  of  noncompliance  with  some  constitutional  requirement  in  its 
passage,  examine  tbe  journals  of  the  respective  bouses  to  ascertain  the 
fact.  Tbe  party  seeking  to  question  its  validity  upon  this  ground  must 
In  some  way  present  the  facts  upon  which  he  relies  to  the  trial  court; 
and  if  be  desires  to  have  the  decision  of  that  court  reviewed,  he  must, 
by  bill  of  exceptions,  make  such  proof  a  part  of  the  record.  Marean 
B.  Stanley,  43. 

Criminal  Cases—  Consolidation.— It  seems  that  iu  order  to  obtain 
a  review  of  the  ruling  of  the  court  below  in  consolidating  criminal 
cases  for  trial  it  should  have  been  objected  to  at  the  time  it  was  made. 
Cheimut  v.  The  People,  512. 

Discretionary  Rulings,  When  Reversible. — The  Judgment  of 
the  court  below,  based  upon  a  ruling  as  to  a  matter  resting  iu  its  sound 
discretion,  may  be  reviewed  and  reversed  when  it  appears  that,  from  a 
mistaken  notion  of  its  power  in  the  premises,  it  failed  to  exercise  dis- 
cretion,    Stevea  v.  Carson,  280. 

Same. — Au  application  to  amend  a  pleading  is  addressed  to  the  dis- 
cretion of  the  trial  court,  the  exeicise  of  which  will  not  bo  reviewed 
unless  it  has  been  abused;  but  under  tbe  circumstances  of  this  case.  It 
is  held  that  in  the  denial  of  leave  to  amend  there  was  an  abuse  of  dis- 
cretion.   Belmont  Mining  Co.  v.  Coatigan,  471. 

Dismissal  of  Appeal. — The  dismissal  of  an  appeal  may  be  made 
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without  prejudice  to  another  appeal  or  to  a  writ  of  error,  but,  unless 
another  appeal  or  supersedeas  be  taken  or  allowed  within  thirty  days, 
the  diKinias.il  operates  as  an  affirmance.     Long  v.  Sullivan,  100. 

Same— Damaoes. — While  the  code  provides  lor  the  assessment  of 
damages  upon  the  dismissal  of  an  appeal  for  want  of  prosecution,  it  is 
not  broad  enough  to  cover  oases  wherein  appeals  are  taken  upon  trivial 
grounds.     Wilcox  v.  Savings  Bank,  348. 

Exceptions. — In  the  absence  of  an  exception  to  the  final  judgment, 
the  probative  force  of  the  testimony  will  not  be  considered.  This  rule 
is  applicable  as  well  to  equity  cases  as  to  others.    Jerome  v.  Bohm,  822. 

Same.— Where  no  exceptions  have  been  preserved  to  the  decree  dis- 
solving the  bonds  of  matrimony  or  to  the  award  of  alimony,  they  will 
not  be  reviewed  upon  the  evidence.     Rosen/eld  o.  Bo*enftld,  IS. 

Same — How  Preserved. — Exceptions  to  the  findings  and  judgment 
must  be  preserved  by  bill.  A  journal  entry  will  not  suflfce.  Patrick 
t>.  Weston,  73. 

Same — Instbuctions. — Instructions, to  which  neither  objections  were 
made  nor  exceptions  reserved,  will  not  be  reviewed.     Pike  v.  Sutton,  84. 

Same— When  not  Requibed.— The  code  provides  that  written 
motions  affecting  or  based  on  the  pleadings  shall  be  taken  as  a  part  of 
the  record  without  being  made  such  by  bill  of  exceptions,  and  that  no 
exception  need  be  taken  to  .decisions  sustaining  or  overruling  such 
motions  In  order  to  obtain  a  review  thereof.    Burton  v.  Snyder,  202. 

Sauk.  —The  interrogatories  and  answers  in  a  garnishment  proceed- 
ing need  not  be  preserved  by  bill  of  exceptions.  Like  other  proceed- 
ings, they  become  part  of  the  record  proper,     lb. 

Isihatekial  E kbok. — Un  pre  judical  error  does  not  warrant  a  rever- 
sal.    Brewer  v.  McCain,  382. 

Inteblocutoky  Phoceedihqs. — If  errors  have  been  committed  in 
Interlocutory  proceedings  leading  up  to  final  judgment,  they  oan  be 
reviewed  only  when  the  final  judgment  Is  properly  brought  up  foe 
review.    Llpe  n.  Fox,  140. 

Same. — Orders  granting  or  refusing  a  new  trial  are  not  final  judg- 
ments from  which  an  appeal  can  be  taken  or  to  which  a  writ  of  error 
lies.     lb. 

Same. — A  writ  of  error  does  not  lie  to  an  Interlocutory  order.  .Den- 
ver v.  Monash,  453. 

Same — Vacation.— An  order  of  the  judge,  In  vacation,  purporting 
to  make  permanent  a  temporary  injunction,  Is  not  such  a  final  disposi- 
tion of  the  case  as  to  be  reviewable  upon  a  writ  of  error  thereto.    lb. 

Law  of  tub  Case. — Matters  decided  by  the  court  upon  a  first  review 
are  not  open  to  question  upon  a  second  appeal  or  writ  of  error.  Wil- 
son v.  Bate*,  115. 

Parties. — None  but  a  party  to  the  record  in  the  trial  court  can  prose- 
cute an  appeal  or  writ  oi  error.    Fiteher  v.  llan.na,  9. 
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Pi.kadino — W  aivhr. — Although  a  defense  may  not  have  bean  denied 
by  the  replication,  jet  if  the  defendant  treats  the  defease  as  though  It 
hail  been  controverted,  introduces  evidence  In  support  thereof  and  sub- 
mica  the  issue  to  be  determined  as  one  of  fact,  it  is  too  late  to  raise  the 
objection  for  the  first  time  on  appeal  that  there  was  no  issue  to  try. 
Jerome  v.  Bohm,  322. 

Pbesomption  on  Review. — Where  it  appears  that  several  grounds 
were  relied  upon  in  support  of  a  motion  for  a  nonsuit,  among  which 
was  that  the  evidence  was  Insufficient  to  sustain  a  recovery,  it  will  be 
presumed,  In  the  absence  of  a  bill  of  exceptions  containing  the  evi- 
dence, that  It  was  sustained  upon  the  latter  ground.  QlaUel  t>.  Bins- 
ehaoUcr,  192. 

Samb— Consolidation. — When  two  or  more  Informations  charge  the 
same  class  of  offenses  as  having  been  committed  by  the  accused  at  the 
same  time  and  place,  they  may  be  consolidated  for  trial,  and,  where  It 
does  not  appear  from  the  evidence  to  the  contrary,  It  will  be  presumed 
upon  review  that  the  order  of  consolidation  waa  proper.  Chcsnut  v. 
The  People,  512. 

Proceedings  Subsequent  to  Final  Judgment. — Proceedings  sub- 
sequent to  final  judgment  may  be  reviewed,  not  upon  a  writ  of  error 
to  the  order  in  which  such  proceedings  culminated,  but  upon  a  writ  to 
the  final  judgment  and  In  connection  with  a  review  thereof,  fie  Ami  dt 
c.  Dreyer,  100. 

Rule  of  Decision.— It  is  the  Invariable  rule  of  this  court  that  the 
findings  of  the  trial  court  or  verdict  of  a  jury  upon  conflicting  testi- 
mony will  not  be  disturbed  unless  manifestly  against  the  weight  of  evi- 
dence.    Johnson  r>.  Kottntze,  486. 

Save. — Notwithstanding  it  may  appear  to  the  court  of  review  that  a 
finding  is  against  the  weight  of  evidence,  If  there  Is  testimony  to  sup- 
port the  decree,  it  will  not  be  disturbed,  upon  that  ground.  Ru»t  t>. 
Strickland,  Vft. 

Same. — As  a  general  rule,  courts  of  review  will  not  pass  npon  ques- 
tions which  were  not  called  to  the  attention  of  the  trial  court.  Land  <t 
Town  Co.  z.  Patton,  503. 

Same. — Generally,  questions  to  be  reviewable  in  this  court  or  In  the 
court  of  appeals  must  have  been  passed  upon  in  the  court  below,  and 
exceptions  to  its  rulings  duly  preserved.     Marean  e.  Stanley,  43. 

Waiver. — Although  it  is  provided  by  the  code  that  the  defendant 
shall  have  tea  days  after  notice  of  the  filing  of  a  replication  In  which 
to  demur  or  to  move  against  the  same,  yet  If  within  that  time,  the 
defendant  being  present,  the  court  should  set  the  case  for  trial,  without 
objection  by  the  defendant,  on  the  ground  that  he  desired  to  attack  the 
replication  by  demurrer  or  motion,  who  applied  for  a  continuance  upon 
other  grounds,  he  is  precluded  from  raising  the  question  for  the  first 
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time  in  this  court  that  the  trial  court  erred  in  setting  the  case  for  trial. 

Land  A  Town  Co.  v.  Patton,  503. 

Sake — Variance. — A  question  as  to  a  Tariance  between  the  allega- 
tions and  proof  raised  on  appeal  for  the  first  time  will  not  be  consid- 
ered.    Colo.  Mortgage  Co.  d.  Beet,  485. 

APPROPRIATIONS: 

Act  Unconstitutional. — The  act  of  March  17,  1601  (Sess.  Laws, 
1891,  p.  338),  which  included  several  separate  appropriations,  is  uncon- 
stitutional.    In  re  House  Bill  No.  168,  48. 

Constitutional  Construction.— One  object  of  sec.  32,  art.  6,  of  the 
constitution,  is  to  prevent  the  placing  in  one  bill  of  appropriations  for 
several  purposes,  and  thereby  combining  in  favor  of  all  the  advocates 
of  each.    lb. 

General  Appropriation  Bill. — The  scope  of  the  general  appropri- 
ation bill  is  to  provide  appropriations  such  as  can  be  constitutionally 
included  therein  for  the  period  of  two  years  only.    lb. 

Legislative  Appropriations — Relief. — Where  private  property 
has  been  taken  by  the  state  without  compensation,  it  is  competent  for 
the  legislature  to  agree  with  the  owner  upon  the  amount  which  the 
state  shall  pay,  and  make  an  appropriation  for  that  purpose.  The  mere 
fact  that  the  association  or  institution  for  whose  benefit  the  appropria- 
tion is  made  is  or  may  be  sectarian  does  not  make  an  appropriation  for 
the  payment  of  property  which  belonged  to  the  association,  and  which 
was  taken  by  the  state  for  a  public  use,  one  which  the  constitution 
inhibits.     In  re  Benedictine  Slaters'  Bill,  69. 

Relief  Bills. — The  state  cannot,  in  its  sovereign  capacity,  extend 
aid  for  charitable,  industrial,  educational  or  benevolent  purposes  to  any 
person,  corporation  or  community,  unless  suet  person,  corporation  or 
community  is  under  the  absolute  control  of  the  state.  In  re  Belief 
Bills,  62. 

Special  Appropriations. — Special  appropriations  must  be  made  by 
separate  bills,  each  containing  but  one  subject.  In  re  House  Bill 
Ko.  163,  4». 

ATTORNEYS: 

Action. — A  client  cannot  maintain  an  action  against  her  attorneys 
for  alleged  fraud  in  securing  a  compromise  of  a  disputed  claim  when  it 
appears  that  but  for  the  close  attention  of  her  counsel  she  would  have 
received  nothing,  and  that  she  agreed  to  the  settlement  after  consulta- 
tion with  her  father,  even  though  she  was  a  minor  at  the  time.  Phil- 
lip* v.  Rhodes,  an. 

Admission  of — Examining  Committee. — The  standing  examining 
committee  may  establish  a  rule  that  no  applicant  for  admission  to  the 
bar  shall  be  entitled  to  an  examination  unless  he  presents  at  or  before 
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the  tine  of  making  application  a  certificate  by  one  or  more  reputable 
counselors  at  law  that  he  has  been  engaged  Id  the  study  of  the  law  for 
two  or  more  consecutive  years  prior  thereto.  Before  the  applicant  can 
compel  the  committee  to  grant  him  an  examination  he  must  show  that 
lie  had  presented  such  certificate  at  the  time  of  their  refusal.  People, 
at  rel.  e.  Carr,  525. 

Same. — The  determination  of  the  committee  of  the  right  o[  an  appli- 
cant for  a  license  to  practice  law  must  be  based  solely  upon  the  concur- 
rence of  at  least  two  members  thereof,  as  the  result  of  an  exercise  of 
their  Judgment  upon  whatever  test  is  made.  It  must  not  in  any  case 
depend  in  any  degree  on  the  judgment  ot  the  faculty  of  the  State  Uni- 
versity.    16. 

Same. — The  committee  is  not  justified  in  refusing  an  examination  to 
a  student  of  the  State  University,  if  in  all  other  respects  he  is  qualified, 
merely  because  he  failed  to  pass  an  examination  by  the  faculty  of  that 
institution,     lb. 

Counsel  Fees. — Parties  to  a  divorce  action  In  which  the  defendant 
has  been  ordered  to  pay  certain  counsel  fees  cannot,  by  reconciliation 
or  settlement  of  the  suit,  defeat  the  claim  Of  counsel.  People,  ex  ret.  o. 
District  Court,  251. 

Practice— Counsel'8  Argument.— Counsel  in  their  argument  to 
the  jury  should  be  required  to  keep  within  the  record  and  not  be  per- 
mitted to  supply  the  defects  of  proof  by  drafts  upon  the  imagination. 
Grant  o.  Forney,  329. 

BILL  OP  EXCEPTIONS: 

Amendment. — A  bill  of  exceptions  is  amendable  upon  application  to 
the  court  below,  and  leave  to  withdraw  the  bill  for  the  purpose  of  pre- 
senting such  application  may  be  obtained  in  this  court.  The  applica- 
tion must  be  to  the  court,  not  withstanding  a  change  in  the  personnel 
of  the  judge  thereof  since  the  trial.     Patrick  t.  Weston,  73. 

Authentication. — When  the  trial  judge  refuses  to  sign  and  seal  a 
bill  of  exceptions,  and  the  same  is  afterwards  authenticated  by  affidavits, 
it  1b  the  duty  of  the  appellee,  if  the  bill  is  not  correct,  to  file  counter 
affidavits,  and  require  this  court  to  settle  the  same,  otherwise  the  bill 
will  be  held  to  be  good  and  true.     Reynold*  s.  Campling,  86. 

Same. — The  judge  who  presided  at  the  trial  may  settle,  sign  and  seal 
the  bill  of  exceptions  after  the  expiration  of  his  term  of  office.  Water 
Supply  Co.  o.  Tennty,  284. 

Same. — A  motion  to  strike  from  the  flies  a  bill  of  exceptions  authen- 
ticated by  affidavits,  on  the  ground  that  it  is  not  true,  interposed  after 
the  cause  has  been  submitted.  Is  not  in  apt  time.  Reynold*  v.  Camp- 
ling, 86. 

Same. — There  Is  no  requirement  of  law  that  a  bill  of  exceptions  shall 
be  prepared  by  the  official  stenographer  of  the  trial  court.    la. 
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Constitutional  Questions,  how  Raised  and  Resebved. — Courts 
will  not,  on  the  mere  assertion  ol  counsel  that  a  statute  Is  invalid  because 
ol  noncompliance  with  some  constitutional  requirement  in  its  passage, 
examine  the  journals  of  the  respective  houses  to  ascertain  the  fact 
The  part;  seeking  to  question  its  validity  upon  this  ground  must  in 
some  way  present  the  facta  upon  which  he  relies  to  the  trial  court;  and 
if  he  desires  to  have  the  decision  of  that  court  reviewed,  he  must,  by 
bill  of  exceptions,  make  such  proof  a  part  of  the  record.  Jfarean  v. 
Stanley,  43. 

Exceptions,  How  Pbeserved. — Exceptions  to  the  findings  and  judg- 
ment must  be  preserved  by  bill.  A  journal  entry  will  not  suffice.  Put 
rick  v.  Weston,  78. 

Form. — Expressions  in  a  bill  of  exceptions  containing  testimony,  at 
the  close  of  each  party's  evidence,  that  sucli  party  "  here  rested  its 
testimony,"  are  equivalent  to  an  express  statement  that  the  evidence 
contained  in  the  bill  is  all  that  was  introduced  at  the  trial.  Spongier  e. 
Green,  505. 

Questions  for  Review. — Generally,  questions  to  be  reviewable  In 
this  court  or  in  the  court  of  appeals  must  have  been  passed  upon  in  the 
court  below,  and  exceptions  to  its  rulings  duly  preserved.  Marean  «. 
Stanley,  *S. 

Record. — The  code  provides  that  written  motions  affecting  or  based 
on  the  pleadings  shall  be  taken  as  a  part  of  the  record  without  being 
made  such  by  bill  of  exceptions,  and  that  no  exception  need  be  taken 
to  decisions  sustaining  or  overruling  such  motions  in  order  to  obtain  a 
review  thereof.     Burton  v.  Snyder,  202. 

Sake  —  Gabhisumknt.—  The  interrogatories  and  answers  in  a  gar- 
nishment proceeding  need  not  be  preserved  by  bill  of  exceptions.  Like 
other  proceedings,  they  become  part  of  the  record  proper.    lb. 

BILLS  AND  NOTES: 

Purchase  ob  Payment.— If  a  note  Is  paid  after  maturity  by  a  stran- 
ger, it  will,  generally,  be  held  to  be  a  purchase  and  not  a  payment, 
especially  if  it  is  the  intention  of  the  part;  paying  not  to  satisfy  the 
note.  The  fact  that  the  payment  was  made  by  the  party  purchasing  by 
giving  his  own  note,  signed  also  by  a  surety  on  the  note  purchased,  does 
not  operate  to  extinguish  the  note.     Chappell  n.  McKeovgh,  27o. 

Suretyship — Contribution. — If  a  surety  pays  a  note  he  is  entitled 
to  contribution  against  bis  cosurety.  By  the  payment  the  note  is  ex- 
tinguished, and  his  action  against  his  cosurety  is  not  on  the  note  itself, 
bnt  on  the  implied  assumpsit.    lb. 

BONDS: 

Administrator — Statutory  Const  suction.  —  The  statute  (Gen. 
Laws,  sec.  3629)  does  not  give  or  purport  to  give  a  new  right  of  action 
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upon  the  boudof  au  executor  or  administrator.     The  right  the<o  alluded 

to  exists  Independent  of  the  statute.     Uartsei  v.  The  People,  296. 

Appb*l  Bonm — The  statutory  condition  la  an  appeal  bond  that  the 
appellant  shall  pay  the  judgment  in  case  of  affirmance  can  apply  only 
where  the  party  against  whom  the  judgment  waa  rendered  la  the  appel- 
lant.    FUcher  v.  Hanna,  8. 

Injunction  Bond— Measure  of  Damaswb.— In  an  action  upon  an 
injunction  bond,  where  the  obligees  had  been  restrained  from  selling 
real  estate  under  a  deed  of  trust  given  to  secure  the  payment  of  a  note, 
interest  on  the  note,  or  rather  the  equivalent  of  Interest,  may  be  a 
proper  element  of  damage.  But  where  It  does  not  appear  that  the  sum 
for  which  the  property  sold  after  the  dissolution  of  the  Injunction  was 
less  than  it  would  have  b  rough  t  had  the  sale  not  been  delayed,  the  rule 
seems  to  be  the  allowance  of  simple  compensation  for  the  actual  loss 
sustained.     Belmont  Mining  Co.  v.  Costigan,  465. 

Sahe. — It  Is  proper  to  award  as  damages,  In  a  suit  on  an  Injunction 
bond,  the  amount  paid  as  counsel  fees  for  services  in  procuring  a  dis- 
solution of  the  injunction.     lb. 

BRANDS: 

Evidence. — The  record  of  a  brand  la  admissible  in  evidence  when  it 
appears  in  all  respects  to  conform  to  the  requirements  of  the  statute, 
except  a  formal  certificate  signed  by  the  owner.  Chetnut  v.  The  Peo- 
ple, 512. 

Same.—  While  the  statute  (Gen.  Stats.,  1883,  sec.  3174)  provides  that 
the  certificate  of  a  brand  shall  be  filed  for  record  in  the  county  wherein 
the  person  filing  the  same  resides,  it  does  not  require  that  the  record 
shall  show  such  residence,  and  the  fact  of  residence  may  be  shown 
aliunde  the  record,  if  not  presumed.     16. 

Sake.— When  the  record  shows  that  brand  was  certified  to  secretary 
of  state  under  the  requirements  of  the  act  of  1885,  and  subsequently 
recorded  in  the  counties  where  used  at  date  subsequent  to  the  alleged 
larceny,  while  the  last  record,  alone,  would  not  be  sufficient  to  show 
ownership,  yet  when  taken  in  connection  with  evidence  that  the  present 
owner  was  In  fact  the  owner  of  the  brand  long  before  and  at  the  time 
of  the  taking,  proof  of  such  subsequent  record  is  admissible  and  proper 
to  be  considered  in  determining  the  question  of  ownership.     lb. 

Same — Record. — The  act  of  1885,  providing  a  system  of  recording 
brands,  does  not  In  any  way  change  the  effect  of  a  record,  or  the 
manner  of  proving  the  same,  of  brands  recorded  prior  to  that  enact- 
ment,    lb. 

Same — Thanbfrb. — Previous  to  18S9,  recorded  brands  were  subject 
to  sale  or  transfer  as  other  personal  property,  and  sueh  transfer  may  be 
shown  by  parol  evidence.     lb. 
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BURDEN  OF  PROOF: 

Corporate  Capacity. — As  a  general  rule,  when  a  company  relies 
upon  its  corporate  capacity  it  assumes  the  burden  of  establishing  it, 
Jones  p.  Aspen  Hardware  Co.,  288. 

Replevin. — Where  the  plaintiff  In  replevin  sets  out  In  his  complaint 
his  title,  the  facta  upon  which  his  right  of  possession  depends,  and  the 
defendant  denies  the  sums  and  attacks  the  validity  of  that  title,  proof 
of  possession  atone  is  not  sufficient  to  warrant  a  recovery.  The  burden 
of  proof  is  upon  the  plaintiff  to  establish  his  title.     Hail  v.  Johnson,  414. 

CASUAL  DEFICIENCY: 

Constitutional  Law.— The  state  may  contract  a  debt  by  loan  for 
casual  deficiencies  of  its  revenue.  Iu  such  case  such  debt,  when  evi- 
denced by  bonds,  is  contracted  when  the  bonds  are  executed  and  deliv- 
ered. The  power  to  contract  such  a  debt  la  subject  to  two  limitations: 
First,  the  amount  of  such  debt  contracted  in  any  one  year  shall  not  ex- 
ceed one  fourth  of  a  mill  on  each  dollar  of  valuation  of  taxable  prop- 
erty; and,  second,  after  such  valuation  exceeds  one  hundred  millions 
of  dollars,  the  aggregate  amount  of  the  debt  contracted  by  loan  to  pro- 
vide for  casual  deficiencies  shall  not  exceed  $100,000.  In  re  Contracting 
of  State  Debt,  899. 

Same.— Under  existing  circumstances,  the  state  may,  during  the  cur- 
rent fiscal  year,  contract  a  debt  by  loan  to  provide  (or  casual  deficiencies 
of  its  revenue  in  the  sum  of  (50,000,  and  in  the  like  amount  during  any 
subsequent  fiscal  year.     lb. 

Same. — Upon  the  facts  stated,  it  is  held  that  at  the  time  of  the  pas- 
sage of  the  act  approved  April  8,  1895,  there  wan  a  casual  deficiency  of 
the  revenue,  which,  under  section  8,  article  11,  of  the  constitution,  con- 
ferred upon  the  general  assembly  authority  to  contract  a  loan  by  issuing 
bonds  to  pay  the  valid  Indebtedness  of  the  state  unpaid  by  reason  of 
such  deficiency.    In  re  Casual  Deficiency,  403. 

Facts. — The  court  does  not  commit  itself  to  the  doctrine  that  in 
every  case  the  courts  are  bound  by  the  facts  as  ascertained  by  the  legis- 
lature in  reference  to  casual  deficiencies  of  the  revenue.     16. 

CHATTEL  MORTGAGES: 

Deed. — An  Instrument  in  form  a  deed  of  trust,  embracing  both  real 
estate  and  personal  property,  in  so  far  as  it  relates  to  the  personal 
property  constitutes  a  chattel  mortgage.     Hall  v.  Johnson,  414. 

Reserved  Power  to  Sell  Vitiates. — The  reservation  of  authority 
to  the  mortgagor  to  sell  a  portion  of  the  property  included  In  a  chattel 
mortgage,  with  power  to  devote  the  proceeds  of  such  sale  to  his  own 
use,  renders  the  instrument  void  as  to  creditors  of  the  mortgagor,  not- 
withstanding possession  of  the  chattels  may  have  been  taken  by  the 
mortgagee  before  a  levy  thereon  in  behalf  of  such  creditors.    lb. 
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CITIES  AND  TOWNS:  See  MUNICIPAL  CORPOKATIONS. 

COLLATERAL  ATTACK: 

CORPORATE  Powers.— There  is  a  broad  distinction  between  those 
acta  made  necessary  by  the  statute  as  a  prerequisite  to  the  exercise  of 
corporate  powera  and  those  required  of  individuals  seeking  Incorpora- 
tion, but  not  made  requisites.  In  respect  to  the  former,  any  materia] 
omission  will  be  fatal  and  may  be  taken  advantage  of  collaterally.  In 
respect  to  the  latter,  tbe  corporation  1b  responsible  only  to  the  govern- 
ment in  a  direct  proceeding  to  forfeit  the  charter.  Jones  s.  Aspen  Hard- 
ware Co.,  263. 

Judgments. — The  judgment  of  a  court  of  general  jurisdiction  is  not 
void  unless  It  appears  from  the  record  Itself  that  the  court  In  pronoun- 
cing It  acted  without  jurisdiction.  A  judgment  rendered  without  bring- 
ing the  defendants  Into  court  is  not,  for  this  reason,  void,  but  voidable 
only,  unless  the  failure  to  obtain  jurisdiction  over  them  appears  from 
the  record  and  proceedings.  Being  regular  upon  the  record,  the  judg- 
ment can  only  he  avoided  upon  extraneous  evidence.  Brown  v.  Wil- 
son, 309. 

Ratification. — A  sale  of  corporate  property  having  been  made  by  a 
majority  of  the  board  to  one  of  the  directors,  which  was  afterwards 
confirmed  by  the  stockholders  and  board,  its  validity  cannot  be  ques- 
tioned by  a  mere  stranger.     Crumble  «.  Mulvaney,  203. 

Title — Grant.— After  the  grant  of  title  or  its.  equivalent  Is  made  to 
an  alien,  It  cannot  be  attacked  by  any  third  party.  Justice  Mining  Co. 
e.  Lee,  260. 

CONSIDERATION: 

Sufficient — Good. — When  the  parties  to  a  conveyance  of  real  estate 
are  husband  and  wife,  love  and  affection  may  be  a  sufficient  considera- 
tion between  the  parties,  but  it  is  not  a  good  consideration,  nor  does 
tbe  deed  pass  title,  when  such  result  would  be  In  fraud  of  existing 
creditors.    Phillips  e.  Rhode*,  217. 

CONSTITUTIONAL  LAW: 

Actions  Abainst  the  State.— Without  constitutional  or  legislative 
authority  the  state,  in  its  sovereign  capacity,  cannot  be  sued.  No  such 
authority  exists  in  this  state.     In  re  Benedietine  Sisters'  Bill,  60. 

Appropriations,  General.— The  scope  of  the  general  appropria- 
tion bill  Is  to  provide  appropriations  such  as  can  be  constitutionally 
Included  therein  for  the  period  of  two  years  only.  In  re  House  Bill 
JVb.  16S,  46. 

Same — Legislative. — Where  private  property  has  been  taken  by 
the  state  without  compensation,  it  Is  competent  for  the  legislature  to 
agree  with  the  owner  upon  the  amount  which  the  state  snail  pay,  and 
make  an  appropriation  for  that  purpose.     The  mere  fact  that  the  asso- 
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elation  or  institution  for  whose  benefit  the  appropriation  is  made  Is  or 
may  be  sectarian  does  not  make  an  appropriation  for  the  payment  of 
property  which  belonged  to  the  association,  and  which  was  taken  by 
the  state  for  a  public  use,  one  which  the  constitution  inhibits.  In  re 
Benedictine  Sister*'  Bill,  69. 

Sams — RBUKF  Bills. — The  state  cannot,  in  its  sovereign  capacity, 
extend  aid  for  charitable,  industrial,  educational  or  benevolent  purposes 
to  any  person,  corporation  or  community,  unless  such  person,  corpora- 
tion or  community  is  under  the  absolute  control  of  the  state.  In  re 
Belief  Bills,  62. 

Same — Special. — One  object  of  sec.  32,  art  5,  of  the  constitution,  is 
to  prevent  the  placing  in  one  bill  of  appropriations  for  several  purposes, 
and  thereby  combining  in  favor  of  all  the  advocates  of  each.  In  re 
House  Bill  No.  168,  46. 

Same. — Special  appropriations  must  be  made  by  separate  bills,  each 
containing  but  one  subject.    lb. 

Class  Legislation.-— It  is  not  competent  for  the  legislature  to  single 
ont  certain  industries  and  impose  upon  them  restrictions  with  reference 
to  the  hours  of  labor  of  their  employes  from  which  other  employers 
of  labor  are  exempt    In  re  Eight-Hour  Bill,  29. 

Construction. — The  word  "law,"  as  used  In  sec.  15,  art.  14,  of  the 
constitution,  Is  not  synonymous  with  "act"  It  means  law  in  its  gen- 
eral sense, — whatever  has  been  enacted  by  the  legislature,  whether  It 
Is  embodied  Iii  one  act  or  in  any  numberof  acts.     Airy  v.  The  People,  144. 

Same.— The  act  of  March  17, 1891  <Sess.  Laws,  1891,  p.  338),  which 
included  several  separate  appropriations  is  unconstitutional.  In  re 
Houte  Bill  No.  168,  46. 

Same.— Section  319S,  Gen.  Stats,  (sec.  4276,  Mills'  An.  Stats.)  is  uncon- 
stitutional.    Kiowa  County  v.  Dunn,  185. 

Same. — Each  provision  of  the  constitution,  both  original  and  amended, 
should,  if  possible,  be  so  construed  as  to  avoid  conflict  People  ex  rel. 
v.  Le  Fevre,  218. 

Samx — Contracts. — Laborers  have  a  constitutional  right  to  make 
their  own  contracts,  which  cannot  be  Impaired  by  legislative  enact- 
ments.   In  re  Eight-Hour  Bill,  29. 

Samb. — In  so  far  as  the  bill  under  consideration  attempts  to  abridge 
the  light  of  contract  between  parties  In  regard  to  matters  personal  to 
themselves,  and  to  deprive  them  of  power  to  fix  the  mode  in  which 
compensation  for  mining  coal  shall  be  ascertained,  it  is  an  infringement 
of  constitutional  guaranties.     In  re  Home  Bill  No.  SOS,  27. 

Same — Depositions  in  Criminal  Cases. — Our  constitution  permits, 
under  some  circumstances,  the  taking  of  a  deposition  on  part  of  the 
prosecution  in  a  criminal  case  and  its  introduction  against  the  accused 
upon  final  trial,  but  provisions  of  this  character  must  be  followed  in 
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all  substantial  particulars,  or  the  deposition  will  not  be  permitted  to  be 

read  to  the  jury. 

Same — Effect. — In  determining  the  constitutionality  of  an  act  the 
court  will  look  to  its  necassary  operation.     la  re  Senate  Bill  No.  t93, 38. 

Same— Evidence.— The  fact  that  many  provisions  contained  In  a  bill 
as  introduced  in  and  passed  by  the  house  were  omitted  from  the  bill  as 
passed  by  the  senate  and  concurred  In  by  the  honae,  does  not  show  that 
the  bill  was  so  altered  or  amended  on  its  passage  through  either  house 
as  to  change  its  original  purpose,  within  the  meaning  of  the  inhibition 
contained  in  the  constitution.     Airy  e.  The  People,  144. 

.Same — Jcdqments,  Review  of. — The  provision  in  the  act  creating 
the  court  of  appeals,  that  "  writs  of  error  from  or  appeals  to  the  court 
of  appeals  shall  lie  to  review  final  judgments  within  the  same  time  and 
in  the  same  manner  as  1b  now  or  may  hereafter  be  provided  by  law  for 
such  reviews  by  the  supreme  court,"  Is  not  Inconsistent  with  sec.  24, 
art.  5,  of  the  constitution.     Long  b.  SuHinan,  109. 

lS4mk — Legislative, — Constructions  of  the  constitution  by  the  leg- 
islative and  executive  departments  of  the  government,  particularly  by 
the  legislature,  when  made  contemporaneously  with  the  adoption  of 
the  constitution,  or  soon  thereafter,  weigh  strongly  with  the  courts. 
People  ex  rel.  t>.  Le  Fetre,  218. 

Same — Wouus. — The  word  "  subject,"  as  employed  in  sec.  32,  art.  5, 
of  the  constitution,  is  substantially  equivalent  to  "purpose."  In  re 
House  Hilt  No.  16S,  46. 

Same. — The  rule  that  words  found  In  the  constitution  are  presumed 
to  have  been  employed  In  the  same  sense  is  neither  Invariable  nor  in- 
flexible.    Jo. 

Eminent  Domain. — It  is  provided  by  the  constitution  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation. 
In  re  Benedictine  Sister*'  Bill,  89. 

Executive  Questions. — The  constitutional  provision  by  virtue  of 
which  the  executive  or  either  house  of  the  general  assembly  may  sub- 
mit to  the  court  important  questions  upon  solemn  occasions  does  not 
sanction  a  practice  whereby  the  rights  of  property,  the  title  to  an  office, 
or  the  construction  of  an  existing  statute  should  be  determined  in  an 
ex  parte  proceeding.     In  re  Appointments,  14. 

General  and  Special  Legislation. — The  constitution  requires  the 
legislature  to  provide  by  general  law  for  the  organisation  and  classifi- 
cation of  cities  and  towns,  and  prohibits  special  legislation  in  all  cases 
where  a  general  law  may  be  made  applicable.  Where  the  legislature 
has  determined  that  a  general  law  can  be  made  applicable  to  the  organ- 
ization and  classification  of  cities  and  towns,  special  legislation  upon 
the  subject  is  prohibited.     In  re  Senate  iiiii  No.  £93,  86. 

Judges,  Tebu  of  Office. — Judges  of  the  district  court  who  are 
elected  at  the  regular  sexennial  election  hold  their  offices  for  the  term 
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of  six  years,  and  those  elected  to  fill  a  vacancy  hold  only  for  the  unex- 
pired terra.     Profile  ex  rtl.  v.  Le  Fevre,  218. 

Municipal  Cobpobations. — The  corporate  existence  of  towns  Incor- 
porated under  general  laws  cannot  be  destroyed  under  the  gufse  of 
amending  the  charter  of  the  city  of  Denver.  In  re  Senate  BUI  No.  tSS, 
38. 

Obligation  of  Contracts — Mechanics'  Liens. — Where  the  rights 
of  parties  to  a  building  contract  accrued  under  an  agreement  made  be- 
fore the  passage  of  amendments  to  the  mechanic's  lien  act,  whereby 
their  contract  rights  were  materially  impaired,  the  law  In  force  at  the 
time  the  rights  accrued,  and  not  the  amendments,  must  govern. 
Spangler  v.  Green,  505. 

Parties. — Only  the  person  whose  rights  are  affected,  and  who  has 
some  right  to  and  Interest  in  the  defeat  of  an  act,  can  raise  a  question 
as  to  Its  constitutionality.     Airy  n.  The  People,  144. 

RicvKSciE—  Casual  Deficiencies. — The  state  may  contract  a  debt 
by  loan  for  casual  deficiencies  of  its  revenue.  In  such  case  such  debt, 
when  evidenced  by  bonds,  is  contracted  when  the  bonds  are  executed 
and  delivered.  The  power  to  contract  such  a  debt  is  subject  to  two 
limitations:  First,  the  amount  of  such  debt  contracted  in  any  one  year 
shall  not  exceed  one  fourth  of  a  mill  on  each  dollar  of  valuation  of  tax- 
able property;  and,  second,  after  such  valuation  exceeds  one  hundred 
millions  of  dollars,  the  aggregate  amount  of  the  debt  contracted  by  loan 
to  provide  for  casual  deficiencies  shall  not  exceed  (100,000.  In  re  Con- 
tracting State  Debt,  399. 

Same. — Upon  the  facts  stated,  it  is  held  that  at  the  time  of  the  pas- 
sage of  the  act  approved  April  8,  1805,  there  was  a  casual  deficiency  of 
the  revenue,  which,  under  section  3,  article  11,  of  the  constitution,  con- 
ferred upon  the  general  assembly  authority  to  contract  a  loan  by  issu- 
ing bonds  to  pay  the  valid  indebtedness  of  the  state  unpaid  by  reason 
of  such  deficiency,     in  re  Casual  Deficiency,  403. 

Same. — The  court  does  not  commit  itself  to  thedoetrtne  that  in  every 
case  the  courts  are  bound  by  the  facts  as  ascertained  by  the  legislature 
in  reference  to  casual  deficiencies  of  the  revenue.     lb. 

Same. — Under  existing  circumstances,  the  state  may,  during  the  cur- 
rent fiscal  year,  contract  a  debt  by  loan  to  provide  for  casual  deficien- 
cies of  its  revenue  in  the  sum  of  $o0,000,  and  in  the  like  amount  during 
any  subsequent  fiscal  year.     In  re  Contracting  of  State  Debt,  390. 

Same— Fiscal  Tear.— The  term  "year,"  in  section  3,  article  11,  of 
the  constitution,  means  the  "  fiscal  year,"  which  commences  on  the 
first  day  of  December  of  each  year,     16. 

Same — State  Debt. — The  state  is  empowered,  by  section  3,  article 
11,  of  the  constitution,  to  contract  a  debt  by  loan  to  provide  for  the 
payment  of  the  expenses  incurred  to  suppress  insurrections  without 
limitation  as  to  amount    lb. 
Vol.  xxi— 36 
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Salaries. — There  Is  no  requirement  Id  sec.  13  of  art  14  of  the  con- 
stitution which  compels  the  legislature  to  make  the  salaries  of  the  offi- 
cers in  counties  of  any  particular  class  different  from,  greater  or  less 
than,  the  salaries  of  officers  in  any  other  class.     Airy  v.  The  People,  144. 

Same.-  -The  salary  act  of  18H1,  in  so  far  as  It  requires  the  officer  to 
pay  into  the  count;  treasury  any  part  of  the  fees  collected  by  him 
other  than  that  specified  as  In  excess  of  the  amount  of  his  salary.  Is 
un  constitutional,     lb. 

Taxation. — The  provision  of  the  constitution  (sec.  3,  art  10)  relat- 
ing to  uniformity  of  taxation,  applies  only  to  a  direct  tax  upon  prop- 
erty, and  does  not  apply  to  taxation  Imposed  upon  privileges  and 
occupations.     Denier  City  l(y.  Co.  v.  Denver,  350. 

Same— Exemption. — The  provision  of  the  constitution  contained  in 
section  3,  article  10  thereof,  was  adopted  to  relieve  from  separate  taxa- 
tion only  those  canals  which  are  exclusively  used  for  irrigating  lands 
owned  by  those  who  own  the  canal  in  whole  or  In  part.  Empire  Canal 
Co.  v.  Rio  Grande  Count]/,  244. 

Same — Property  of  Nonresident. — The  property  or  business  of  a 
nonresident  cannot  be  taxed  In  a  different  manner  or  at  a  different  rate 
than  that  of  residents.     Kiowa  County  v.  Dana,  185. 

Title  op  Act. — Au  act  entitled  "  An  Act  to  Provide  for  the  Payment 
of  Salaries  to  Certain  Officers,  to  Provide  for  the  Disposition  of  Certain 
Fees,  and  to  Repeal  All  Acta  Inconsistent  Therewith,"  which  provides 
for  the  payment  of  salaries  and  the  disposition  of  fees,  is  not  obnox- 
ious to  the  constitutional  requirement  that  no  bill,  except  the  general 
appropriation  bill,  shall  be  passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  Its  title.     Airy  v.  The  People,  144. 

Sauk. — A  provision,  in  an  act  entitled  "  An  Act  to  Fix  the  Fees  to  be 
Collected  by  the  Secretary  of  State  for  Incorporation  and  Other  Privi- 
leges," that,  in  addition  to  others  relating  to  such  fees,  "  no  such  corpo- 
ration, etc.,  shall  have  or  exercise  any  corporate  powers  or  be  permitted 
to  do  any  business  in  this  state  until  the  said  fee  shall  be  paid,"  is  suf- 
ficiently germane  to  the  general  subject  to  be  a  proper  matter  for 
legislation  under  the  title  seleoted.  Jones  v.  Aspen  Hardware  Co.,  203. 
Triat.  by  Jury. — The  sixth  amendment  to  the  constitution  of  the 
United  States  is  limited  in  its  application  to  trials  in  federal  courts  of 
parties  charged  with  a  violation  of  federal  laws.  Ryan  o.  The  Peo- 
ple, 119. 

CONTEMPT: 

Alimony— Statutory  Construction.— The  statute  authorizing  the 
Issuance  of  an  execution  for  the  collection  of  alimony  was  not  Intended 
to  deprive  the  court  of  its  power  to  puuish  a  failure  to  comply  with  its 
order,  by  way  of  contempt     People  ex  rel.  r.  District  Court,  261. 

Supersedeas. — In  an  action  of  unlawful  detainer,  before  a  justice  of 
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the  peace,  plaintiff  had  judgment.  Defendant  appealed  to  the  county 
court,  which  dismissed  the  appeal,  and  he  thereupon  sued  out  a  writ  of 
error,  which  was  made  to  operate  as  a  supersedeas.  Pending  the  de- 
termination of  a  motion  to  vacate  the  supersedeas,  the  defendant  in 
error  took  possession  of  the  property  in  controversy.  Held,  defendant 
f  n  error  was  not  guilty  of  disobeying  the  strict  letter  of  the  supersedes , 
but  that  its  conduct  was  reprehensible  and  deserving  of  punishment. 
Uamttt  e.  Bank  of  Clear  Creek  Count]/,  173. 

CONTINUANCE; 

Practice. — Although  it  is  provided  by  the  coda  that  the  defendant 
■hall  have  ten  days  nfter  notice  of  the  tiling  of  a  replication  in  which  to 
demur  or  to  move  against  the-  same,  yet  if  within  that  time,  the  defend- 
ant being  present,  the  court  should  set  the  case  for  trial,  without 
objection  by  the  defendant,  on  the  ground  that  be  desired  to  attack  the 
replication  by  demurrer  or  motion,  who  applied  for  a  continuance  upon 
other  grounds,  he  is  precluded  from  raising  the  question  for  the  first 
time  In  this  court  that  the  trial  court  erred  in  setting  the  case  for  trial. 
Zand  A  Town  Co.  t.  Patton,  503. 

Same.— In  order  to  obtain  a  review  of  the  trial  court's  ruling  upon 
an  application  for  a  continuance,  it  is  essential  that  the  affidavit  in  sup- 
port thereof  be  brought  into  the  record  by  the  bill  of  exceptions.     2b. 

CONTRACTS: 

Constitutional  Law — Personal  Libestt. — In  so  far  as  the  bill 
under  consideration  attempts  to  abridge  the  right  of  contract  between 
parties  in  regard  to  matters  personal  to  themselves,  and  to  deprive  them 
of  power  to  fix  the  mode  in  which  compensation  for  mining  coal  shall 
be  ascertained,  it  is  an  infringement  of  constitutional  guaranties,  in 
re  lloute  Bill  No.  SOS,  27. 

Same. — Laborers  have  a  constitutional  right  to  make  their  own  con- 
tracts, which  cannot  be  Impaired  by  legislative  enactments.  In  re 
Eight-Hour  Bill,  29. 

Conbtbuction. — Contracts,  oral  and  written,  must  be  so  construed  as 
to  ascertain  and  carry  out  the  true  intent  and  meaning  of  the  contract- 
ing parties.     Wolff  t>.  Helbig,  490. 

■  Sauk. — Sued  a  construction  should  be  put  upon  a  written  agreement 
as  would  be  at  once  reasonable,  just  and  equitable  to  the  parties,  if 
such  can  be  reasonably  deduced  from  the  instrument.     76. 

SAKE.— The  best  construction  is  that  which  is  made  by  viewing  the 
subject  of  the  contract  as  tin:  mass  of  mankind  would  view  It.     lb. 

Sake — Insurance. — When  a  clause  in  a  contract  of  insurance  is  sus- 
ceptible of  two  constructions,  that  one  will  be  adopted  which  is  more 
favorable  to  the  assured;  but  wben  the  language  of  the  contract  <■ 
clear  and  unambiguous,  Its  effect  cannot  be  destroyed  by  construction. 
German.  Int.  Co.  v.  Haydm,  127. 
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Corporations — Contracts  with  Directors. — A  director  of  a  cor- 
poration cannot  set  In  the  capacity  of  buyer  from  the  company  and  at 
the  came  time  as  its  agent  in  making  the  sale.  Bat  when  the  company 
ia  represented  In  the  transaction  by  its  other  directors,  who  constitute 
a  majority  of  the  board,  and  lie  does  not  assume  to  represent  it,  he  is 
not  disqualified  from  dealing  with  the  corporation.  Crymblc  n.  MnUa- 
ney,  203. 

Evidence. — Where  the  testimony  of  the  parties  to  an  action  upon  an 
alleged  contract  of  employment  is  directly  contradictory,  evidence  of 
circumstances  existing  at  the  time  the  contract  is  alleged  to  have  been 
made  which  tend  to  ebow  that  the  making  of  the  agreement  would 
have  been  unreasonable  on  part  of  defendant  may  be  given  in  corrobo- 
ration of  his  statement.     Dexter  o.  Collin*,  455. 

Same. — The  fact  that  a  contract  exists,  though  not  enforceable  under 
the  statute  of  frauds,  the  existence  of  which  would  tend  to  corroborate 
the  statements  of  defendant,  is  competent  evidence  and  relevant  for 
that  purpose.    lb. 

Illegal  Contracts — Maxim. — Where  misconduct  is  equal,  the  law 
will  not  lend  its  aid  to  either  party.  The  maxim,  "In  pari  delicto 
potior  est  conditio  defendentl*,"  applied.    Branham  v.  Stalling*,  211. 

Ratification.— A  sale  of  corporate  property  having  been  made  by  a 
majority  of  the  board  to  one  of  the  directors,  which  was  afterwards 
confirmed  by  the  stockholders  and  board,  its  validity  cannot  be  ques- 
tioned by  a  mere  stranger.     Crymbie  x.  Mulvaney,  203. 

CONTRIBUTION: 

Suretyship. — If  a  surety  pays  a  note  be  is  entitled  to  contribution 
against  his  cosurety.  By  the  payment  the  note  is  extinguished,  and 
his  action  against  his  cosurety  is  not  on  the  note  itself,  bat  on  the 
implied  assumpsit.     Chappell  v.  McKeough,  275. 

CONVEYANCE:  See  also  HUSBAND  AND  WIFE. 

Water  Rights. — Although  a  water  right  may  be  appurtenant  to  land, 
it  may  be  transferred  either  with  or  without  the  land.  Arnett  e.  Lin- 
hart.  188. 

Same. — Whether  a  deed  to  land  conveys  a  water  right  depends  upon 
the  intention  of  the  grantor,  which  Is  to  be  gathered  from  the  express 
terms  of  the  deed,  or,  when  it  is  silent  as  to  the  water  right,  from  the 
presumption  that  arises  from  the  circumstances  and  whether  such  right 
is  or  is  not  incident  and  necessary  to  the  beneficial  enjoyment  of  the 
land;  so  where  a  deed,  after  describing  the  land,  contained  the  follow- 
ing: "And  also  one  half  interest  in  a  certain  ditch,"  describing  it,  it  Is 
manifest  that  the  grantor  intended  to  convey  a  like  interest  in  the 
water  right,  and  to  reserve  a  one  half  interest  in  that  right  as  well  as 
in  the  ditch  itself.     lb. 
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corporations: 

Contracts. — A  director  of  a  corporation  cannot  act  In  the  capacity 
of  buyer  from  the  company  and  at  the  same  time  as  its  agent  in  mak- 
ing tbe  sale.  But  wheu  the  company  is  represented  in  the  transaction 
by  its  other  directors,  who  constitute  a  majority  of  the  board,  and  he 
does  not  assume  to  represent  it,  he  is  not  disqualified  (rum  dealing  with 
the  corporation.      Crymblr.  e,  Midcaney,  203. 

Corporate  Capacity — Burden  op  Proof. — As  a  general  rule,  when 
a  company  relies  upon  its  corporate  capacity  it  assumes  the  burden  of 
establishing  it    /ohm  v.  Atpea  Hardware  Co.,  268. 

Sauk — Collateral  Attack. — There  is  a  broad  distinction  between 
those  acts  made  necessary  by  the  statute  as  a  prerequisite  to  the  exer- 
cise of  corporate  powers  and  those  required  of  individuals  seeking 
incorporation,  but  not  made  requisites.  In  respect  to  the  former,  any 
material  omission  will  be  fatal  and  may  be  taken  advantage  of  collat- 
erally. In  respect  to  the  latter,  the  corporation  is  responsible  only  to 
the  government  in  a  direct  proceeding  to  forfeit  the  charter.    15. 

Corporate  Powek— Prerequisites  to  ITS  Exehcihk.— Tin;  taking 
of  title  to  property  by  a  corporation  Is  the  exercise  of  a  corporate  power, 
and,  as  such,  is  prohibited  by  tbe  statute,  unless  Its  terms  have  been 
complied  with.    lb. 

Same. — An  association  having  failed  to  comply  with  the  statute  with 
respect  to  the  payment  of  fees  is  neither  a  de  jure  nor  a  de  /ac(o  cor- 
poration, but  simply  a  voluntary  association  of  individuals  In  the  na- 
ture of  a  copartnership.     lb. 

Dividends. — A  corporation  cannot  be  compelled  to  pay  a  dividend 
upon  Its  stock  without  proof  that  it  was  legally  declared.  Calliope 
Minimi  Co.  v.  Uerzinyer,  482. 

Sane. — Dividends,  if  any  accrued  upon  the  stock  mentioned  In  the 
contracts  set  out  in  tiie  second  defense  to  this  action,  were  recoverable 
only  by  the  parties  to  whom  such  stock  was  issued  pursuant  to  said 
agreements,  in  the  absence  of  proof  of  a  forfeiture.     lb. 

Corporations  De  Facto. — To  constitute  a  de  facto  corporation, 
there  must  be  either  a  charter  or  a  law  authorizing  the  creation  of  such 
a  corporation,  with  an  attempt  In  good  faith  to  comply  with  its  terms, 
and  also  a  user  or  attempt  to  exercise  corporate  powers  under  it. 
Jon**  e.  Aspen  Hardware  Co.,  2U3. 

Ratification. — A  sale  of  corporate  property  having  been  made  by  a 
majority  of  the  board  to  one  of  the  directors,  which  was  afterwards 
confirmed  by  the  stockholders  and  board,  Its  validity  cannot  be  ques- 
tioned by  a  mere  stranger.     CrymbU  o.  Mulvaney,  203. 

COUNTY: 

Bailipf's  Compensation. — Bailiffs,  attending  upon  a  court  of  rec- 
ord, should  be  paid  by  the  county.    Sargent  v.  La  I'lata  County,  1G8. 

Costs  in  Preliminary  Examination,— The  payment  of  costs  in  a 


digitized  by  C 


566  Index. 

COUNTY— continue*. 

preliminary  examination  before  a  justice  of  the  peace  rests  ill  the  dis- 
cretion of  the  board  of  county  commissioners,  and  their  action  is  not 
reviewable  by  the  court.    lb. 

Sheriffs'  Fees — Mii.ka.ok. — In  counties  of  the  fourth  claw  the 
sheriff  is  entitled  for  serving  a  mittimus  to  mileage  of  ten  cents  per 
mile  in  going  to  and  returning  from  the  place  to  which  he  takes  a,  pris- 
oner, and  also  to  twenty  cents  per  mile  for  the  distance  traveled  while 
he  has  the  prisoner  in  charge.    lb. 

Same — Traveling  Expenses, — In  addition  to  the  fees  prescribed  in 
the  fee  act,  the  sheriff  is  entitled  to  reimbursement  for  actual  traveling 
expenses,  provided  they  do  not  exceed  the  mileage  specified  in  the 
salary  act.     lb. 

SAME. — If  a  sheriff  travels  upon  a  railroad  on  a  free  pass,  he  cannot 
he  allowed  the  amount  of  the  ordinary  railroad  fare  as  expenses  neces- 
sarily and  actually  incurred.  But,  notwithstanding  he  may  have  such 
a  pass,  he  may1  pay  the  customary  fare  and  include  its  amount  In  his 
expense  account,     lb. 

Same.— Necessary  traveling  expenses  paid  by  the  sheriff  in  serving 
a  venire  for  jurors  In  a  court  of  record  should  be  allowed  by  the 
county.    lb. 

CRIMINAL  LAW: 

.  Depositions. — Our  constitution  permits,  under  some  circumstances, 
the  taking  of  a  deposition  on  part  of  the  prosecution  in  a  criminal  case 
and  its  introduction  against  the  accused  upon  final  trial,  but  provisions 
of  this  character  must  be  followed  in  all  substantial  particulars,  or  the 
deposition  will  not  be  permitted  to  be  read  to  the  jury.  llyan  r.  The 
People,  110. 

Evidence — Animus  of  Witness. — The  animus  of  a  witness  may  be 
shown,  but  a  question  for  that  purpose  calling  for  a  judgment  and  con- 
clusion by  the  witness  upon  an  assumed  state  of  facts  that  was  not 
shown  to  exist  is  improper.     Taj/tor  v.  The  People,  426. 

Same — Intention. — In  a  homicide  case,  where  the  intention  is  mate- 
rial, the  defendant  may  testify  as  to  the  intent  with  which  he  did  the 
act  charged,  and  may  also  testify  as  to  what  he  thought  the  deceased 
Intended  to  do  when  the  act  In  question  was  committed.     lb. 

Same— Tippling  House. — Proof  that  the  public  bad  access  to  the 
house  kept  open  on  Sunday  by  the  defendant  for  the  purpose  of  selling 
beer  in  small  quantities  is  sufficient  to  make  out  a  case.  Proof  of 
actual  sale  is  not  necessary.  Neither  is  it  necessary  to  show  that  the 
liquors  sold  were  actually  drank  upon  the  premises.  Karri*  v.  The 
People,  95. 

Information — Waiving  Objections. — The  objection  that  the  de- 
fendant did  not  have  a  preliminary  examination  and  the  affidavit 
required  by  the  information  act  was  not  filed  should  be  made  In  the 
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trial  court;  and  if  the  defendant  neglects  to  avail  himself  of  his  proper 
remedy  at  the  proper  time,  he  cannot  be  heard  with  respect  thereto  on    • 
appeal.     Taylor  o.  The  People,  426. 

Larceny— Live  Stock — Value. — Under  the  statute  the  stealing  of 
neat  cattle  or  other  animals  enumerated  therein  constitutes  a  felony 
regardless  of  the  value  of  the  animal  stolen.     Chcsnut  v.  The  People,  512. 

Pkhaltt.— A  conviction  cannot  be  sustained  for  a  failure  to  make  a 
report  as  required  by  statute  where  no  penalty  was  provided,  and  such 
failure  was  not  made  a  crime  or  misdemeanor.     Airy  v.  The  People,  144. 

Tippling  House.—  A  tippling  house  is  a  public  drinking  house,  where 
Intoxicating  liquor  is  sold  in  small  quantities.     Harris  o.  The  People,  95. 

COSTS: 

In  PBBLJWINARY  Esau  (stations.— The  payment  of  costs  In  a  pre- 
liminary examination  before  a  Justice  of  the  peace  rests  in  the  discre- 
tion of  the  board  of  county  commissioners,  and  their  action  is  not 
reviewable  by  the  court.     .Sargent  r.  La  Plata  County,  158. 

DAMAGES: 

Exemplary". — To  justify  a  recovery  of  exemplary  damages,  the  act 
causing  the  Injury  must  be  done  with  an  evil  intent,  and  with  the  pur- 
pose of  injuring  the  plaintiff,  or  with  such  a  wanton  and  reckless 
disregard  of  his  rights  as  evidence  a  wrongful  motive.      Crymble  r,. 

Mulvttncij,  203. 

Loss  of  Pbofits,  etc.— The  loss  of  profits  resulting  from  Injury  to 
business  after  resumption  and  until  the  commencement  of  the  action, 
and  the  loss  of  credit  occasioned  by  a  wrongful  seizure  and  retention 
of  goods  under  a  writ  of  attachment  against  the  owner's  vendor,  are 
too  remote  and  speculative  to  be  considered  in  ascertaining  damages 
resulting  from  the  seizure.     lb. 

Measure  of  Damages. — The  rule  as  to  the  measure  of  damages 
recoverable  in  an  action  by  a  husband  against  a  railroad  company  for 
money  expended  fur  medical  attendance,  etc.,  and  for  the  loss  of  ser- 
vices and  society  of  his  wife,  occasioned  by  injuries  received  In  a  rail- 
road accident,  are  stated  In  the  opinion.     17.  P.  By.  Co.  e.  Jones,  840. 

Same— Injunction  Bond.— In  an  action  upon  an  Injunction  bond-, 
where  the  obligees  had  been  restrained  from  selling  real  estate  under  a 
deed  of  trust  given  to  secure  the  payment  of  a  note,  interest  on.  the 
nnte,  or  rather  the  equivalent  of  interest,  may  be  a  proper  element  of 
damage.  But  where  It  does  not  appear  that  the  sum  for  which  the 
property  sold  after  the  dissolution  of  the  Injunction  was  less  than  It 
would  have  brought  had  the  sale  not  been  delayed,  the  rule  scams  to 
be  the  allowance  of  simple  compensation  for  the  actual  loss* sustained. 
ttelmont  Mlning,Co.  «.  Coatlgan,  465. 

Same — Attorneys'  Fees. — It  is  proper  to  award  as  damages.  In  a 
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suit  on  an  Injunction  bond,  the  amount  paid  aa  counsel  fees  for  services 

in  procuring  a  dissolution  of  the  injunction,     lb. 

DECREES:  See  also  JUDGMENTS. 

Water  Bights — Statutory  Ai> judication. — The  object  of  the 
statutes  providing  for  the  adjudication  of  water  rights  was  to  settle 
questions  of  the  relative  priorities  of  the  claimants  of  water  for  the 
purposes  of  Irrigation.  After  the  expiration  of  the  time  limited  by  the 
act,  the  decree  cannot  be  reopened  by  a  party  thereto,  in  the  absence  of 
fraud,  for  the  purpose  of  reducing  the  quantity  of  water  therein 
awarded,  or  for  any  other  material  change  or  correction.  New  Mercer 
Ditch  Co.  e.  Armttrong,  S57. 

Same — Extent  of  Appropriation. — The  law  under  which  the  de- 
cree under  consideration  in  this  case  was  rendered  and  the  decree  itself 
contemplate  that  no  claimant  shall  be  entitled  to  the  use  of  a  quantity 
of  water  In  excess  of  that  actually  needed  for  the  purposes  for  which 
the  appropriation  was  made.     lb. 

DEDICATION: 

Common  Law.— To  constitute  a  valid  common  law  dedication  of  land 
to  a  public  use,  there  must  be  an  acceptance,  express  or  Implied. 
THm  v.  Pueblo,  102. 

Same. — To  constitute  a  complete  common  law  dedication  of  streets, 
etc.,  by  the  owner  of  the  property,  there  must  be  an  acceptance  by  the 
city.     Mount  Lumber  Co.  v.  Denser,  1. 

Estoppel. — Where  the  owner  of  urban  property,  who  has  laid  It  oft 
Into  lots,  with  streets,  avenues,  etc.,  sells  such  lots  with  reference  to 
the  plat,  or  with  reference  to  a  city  plat  which  he  adopts,  his  acta 
amount,  as  between  him  and  the  purchasers,  to  a  dedication  of  the 
designated  streets,  avenues  and  alleys  to  the  public;  but  so  far  as  the 
city  ia  concerned,  such  acta  amount  to  a  mere  offer  of  dedication, 
which  may  be  withdrawn  at  any  time  prior  to  acceptance  by  the 
authorities  of  the  city.     lb. 

Same — Offer— Revocation. — Unless  otherwise  provided  by  stat- 
ute, a  dedication  of  land  to  public  use  without  acceptance  is  merely  an 
offer  to  dedicate,  and  a  conveyance  of  the  land,  subsequent  thereto,  ia 
a  revocation  of  such  offer.     Trine  v.  Pueblo,  102. 

Statutohy  Dedication. — A  statutory  dedication  of  streets,  etc,  to 
the  public  cannot  be  based  upon  an  act  which,  though  passed  before 
the  filing  of  a  plat,  did  not  go  into  effect  until  afterwards.  Mount 
Lumber  Co.  t.  Denver,  1. 


Dkkd  of  Trust — Chattel  Mortgage. — An  instrument  in  form  a 

deed  of  trust,  embracing  both  real  estate  and  personal  property,  in  so 
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far  as  it  relate*  to  the  personal  property  constitute*  a  chattel  mortgage. 

Hall  v.  Johnson,  414. 

Wateb  Rights. — Although  a  water  right  may  be  appurtenant  to 
.   land,  It  may  bo  transferred  either  with  or  without  the  land.     Arnett  v. 
Ltnhart,  188. 

Same. — Whether  a  deed  to  land  conveys  a  water  right  depends  upon 
the  intention  of  the  grantor,  which  is  to  be  gathered  from  the  express 
terme  of  the  deed,  or,  when  it  ie  silent  as  to  the  water  right,  from  the 
presumption  that  arises  from  the  circumstances,  and  whether  such 
right  is  or  is  not  incident  and  necessary  to  the  beneficial  enjoyment  of 
the  land;  so  where  a  deed,  after  describing  the  land,  contained  the  fol- 
lowing: "  And  also  one  half  interest  in  a  certain  ditch,"  describing  it, 
it  Is  manifest  that  the  grantor  intended  to  convey  a  like  interest  in  the 
water  right,  and  to  reserve  a  one  half  interest  in  that  right  as  well  as  in 
the  ditch  itself.     76. 

DEFINITIONS: 

"  Extreme  cruelty."     Roienfeld  v.  Ro&enfeld,  18. 

"  Fiscal  year."     In  re  Contracting  o/  State  Debt,  399.  .  . 

"  Law."    Airy  e.  The  People,  144. 

"  Lottery."    Branham  v.  Stalling*,  211. 

"Relates"  and  "Involves."     McCleltan  ».  Hard,  197. 

"  Supersedeas."    Bamill  v.  Bank  of  Clear  Creek  County,  178. 

"  Tippling  bouse."    BarrU  v.  The  People,  95. 

DEMURRER: 

Misjoinder  of  Parties. — An  objection  that  there  Is  a  misjoinder  of 
parties  defendant  cannot  be  raised  by  a  joint  demurrer  by  all  the  de- 
fendants.    Empire  Canal  Co.  v.  Bio  Grande  County,  244. 

Waives. — .All  demurrers  to  a  complaint,  except  for  the  ground  that 
the  same  does  not  state  a  cause  of  action,  or  that  the  court  is  without 
jurisdiction  of  the  subject-matter  or  of  the  person  of  the  defendant,  are 
waived  if,  after  demurrer  overruled,  the  defendant  answers  and  goes  to 
trial.     Elliott  c.  Field,  878. 

DENVER: 

Ordinances. — Whether  or  not  a  municipal  ordinance  Is  discrimina- 
ting must  be  determined  by  the  court  as  a  question  of  law  from  its  own 
provisions,  and  not  from  the  manner  of  its  enforcement  Denver  9, 
Qirard.  447. 

Same— Fines  amd  Penalties— The  city  council  of  Denver  has 
power  to  stake  all  ordinances  which  shall  be  necessary  and  proper  for 
carrying  Into  execution  the  power  specified  in  its  charter,  and  to  enforce 
the  same  by  appropriate  fines,  Imprisonment  or  other  penalties.    Under 
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this  power,  It  may  prescribe  a  penalty  for  failure  to  pay  a  lawful  tax. 

Venter  City  By.  Co.  d.  Denver,  S50. 

Licenses. — A%  ordinance  granting  to  owners  of  abutting  lots  the 
right  to  occupy  a  designated  portion  of  the  sidewalk  witli  a  booth  or 
stand  for  the  sale  of  merchandise  is  but  a  license,  which  may  be  revoked 
at  any  time.     Denver  e.  Qlrard,  447. 

Streets,  City's  Control  op. — So  long  as  the  city  continues  to  recog- 
nise its  highways  as  such,  it  cannot  irrevocably  deprive  Itself  of  its 
police  power  of  protecting  and  guarding  them  against  unlawful  ob- 
structions,   lb. 

Same — Public  Nuisance. — It  seems  that  a  stand  or  booth  erected  in 
one  of  the  highways  of  a  city  for  the  sale  of  merchandise  is  a  public 
nuisance,  which  even  the  city  could  not  maintain  without  legislative 
authority.     16. 

Taxation. — The  charter  of  Denver,  which  confers  upon  that  city 
power  "  exclusively  to  license,  regulate  and  tax  any  or  all  lawful  occu- 
pations," etc.,  is  sufficient  to  authorize  the  city  to  impose  a  tax  at  a 
sum  certain  per  car  upon  a  company  running  street  cars.  Denver  City 
ly.  Co.  o.  Denver,  350. 

Same. — The  provision  of  the  constitution  (sec.  3,  art  10)  relating  to 
uniformity  of  taxation,  Applies  only  to  a  direct  tax  upon  property,  and 
does  not  apply  to  taxation  imposed  upon  privileges  and  occupa- 
tions,   lb. 

DEPOSITIONS: 

Impeachment. — A  witness  cannot  be  impeached  by  showing  that  he 
has  made  statements  at  other  times  inconsistent  with  his  testimony, 
unless  a  foundation  be  ilrst  laid  by  interrogating  him  as  to  whether  or 
not  he  has  made  such  statements.  The  fact  that  his  testimony  was 
taken  by  deposition  does  not  change  the  rule.     Ryan  e.  The  People,  119. 

Notice  —  Waiver. — If,  although  the  notice  to  take  a  deposition 
emanated  from  one  without  authority,  the  defendant's  counsel  appeared 
and  cross -examined  the  witness,  all  defects  in  the  manner  of  issuance 
and  service  of  the  notice  will  be  considered  as  waived.     lb. 

Practice  in  Criminal  Cases— Notice. — The  time  and  place  of  tak- 
ing a  deposition  in  a  criminal  case  must  be  fixed  by  the  magistrate  and 
notice  thereof  must  emanate  from  that  officer.     lb. 

Sauk. — Our  constitution  permits,  under  some  circumstances,  the  tak- 
ing of  a  deposition  on  part  of  the  prosecution  in  a  criminal  case  and  Its 
introduction  against  the  accused  upon  final  trial,  but  provisions  of  this 
character  must  be  followed  in  all  substantial  particulars,  or  the  deposi- 
tion will  not  be  permitted  to  be  read  to  the  jury,     lb. 

DISCRETION: 

Amendments. — When  it  is  apparent  from  the  record  that  the  facta 
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alleged  in  an  amended  bob wer  were  as  well  known  to  the  defendant  nnd 
his  attorney  at  tha  time  of  filing  the  original  answer  as  they  were  at 
the  time  at  whlcb  the  amended  answer  was  prepared  and  tendered,  the 
court  may,  in  Its  discretion,  in  the  absence  of  a  valid  excuse  for  not 
presenting  the  defense  at  the  time  of  filing  the  original  answer,  refuse 
permission  to  Ste  the  amended  answer.     Bramford  c.  In*.  Society,  84. 

Same. — An  application  to  amend  a  pleading  is  addressed  to  the  dis- 
cretion of  the  trial  court,  the  exercise  of  which  will  not  be  reviewed 
nnless  it  has  been  abused;  but  under  the  circumstances  of  this  case,  It 
is  held  that  in  the  denial  of  leave  to  amend  there  was  an  abuse  of  dis- 
cretion.    Belmont  Mining  Co.  v.  Coitigan,  ill. 

Sake. — If  an  amended  answer  constitutes  no  defense  to  the  action, 
leave  to  file  the  same  maybe  properly  refused.  Brantfordv.  Ins.  Society, 
84. 

Costs  in  Preliminary  Examination. — The  payment  of  costs  in  a 
preliminary  examination  before  a  justice  of  the  peace  rests  in  the  dis- 
cretion of  the  board  of  county  com  mission  si's,  and  their  action  is  not 
reviewable  by  the  court.     Sargent  r.  La  Plata  County,  158. 

Dismissal  or  Action. — A  motion  to  dismiss  an  action  and  strike  the 
complaint  from  the  flies  because  no  summons  bad  been  issued  within 
thirty  days  from  the  date  of  filing  the  complaint,  as  required  by  the 
code,  is  addressed  to  the  sound  discretion  of  the  court,  Slevet  v.  Car- 
ton, 280. 

Instructions. — In  equity  cases  the  findings  of  a  Jury  are  simply  ad- 
visory, and  the  court,  in  Its  discretion,  may  modify  them  or  set  them 
aside  and  substitute  its  own  conclusions  upon  the  facts  as  well  as  the 
law.  In  these  cases  the  giving  or  refusing  to  give  Instructions  is  within 
the  discretion  of  the  court,  and  Its  action  In  this  regard  is  not  subject 
to  review.     Kellogg  v.  Kellogg,  181. 

Rulings,  When  Reversible. — The  judgment  of  the  court  below, 
based  upon  a  ruling  as  to  a  matter  resting  in  its  sound  discretion,  may 
be  reviewed  and  reversed  when  it  appears  that,  from  a  mistaken  notion 
of  its  power  in  the  premises,  it  failed  to  exercise  discretion.  Steves  v. 
Carson,  280. 

DISTRICT  JUDGES: 

Term  of  Office. — Judges  of  the  district  court  who  are  elected  at 
the  regular  sexennial  election  hold   their  offices  for  the  term  of  six 
years,  and  those  elected  to  fill  a  vacancy  hold  only  for  the  unexpired 
term.     People  ex  ret.  v.  Le  Fevre,  218. 
DITCHES:  See  IRRIGATING  DITCHES. 
DIVORCE  AND  ALIMONY: 

Appellate  Practice— Exceptions.— Where  no  exceptions  have 
been  preserved  to  the  decree  dissolving  the  bonds  of  matrimony  or  to 
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the  award  of  alimony,  they  will  not  be  reviewed  upon  the  evidence. 

Bosenfeld  e.  Bosenfeld,  16. 

Contempt — Statutory  CoNSTBUCrto;*. —  The  statute  authorizing 
the  iflsuanou  of  an  execution  for  the  collection  of  alimony  was  not  in- 
tended to  deprive  the  court  of  its  power  to  punish  a  failure  to  comply 
with  its  order,  by  way  of  contempt     People  ex  ret.  it.  District  Court,  251. 

Counsel  Fkbs— Settlxment. —Parties  to  a  divorce  action  in  which 
the  defendant  has  been  ordered  to  pay  certain  counsel  fees  cannot,  by 
reconciliation  or  settlement  of  the  suit,  defeat  the  claim  of  counsel.    76. 

Extreme  Cruelty. — The  law  does  not  require  that  acts  of  cruelty 
authorizing  a  divorce  should  show  that  it  is  absolutely  impossible  for  the 
parties  to  live  together  as  husband  and  wife.  Extreme  cruelty,  under 
oar  statute,  may  consist  of  words  and  of  personal  treatment  and  conduct 
short  of  acts  of  personal  or  physical  violence.    Bosenfeld  d.  Roaenfeld,  IS. 

DURESS: 

Cohvbyawce — C os bid kk ati 05. — Courts  of  equity  always  Interfere 
to  relieve  from  a  conveyance  for  an  inadequate  consideration  extorted 
by  threats  sufficient  to  overcome  the  will  of  tbe  grantor.  Kellogg  v. 
Kellogg,  181. 

Tube  ats. — A  man  who  acquired  his  wife's  property  by  means  of  a 
conveyance  extorted  by  him  from  her  by  threats  that  unless  she  gave 
him  the  deed  he  would  take  their  children  from  her  and  she  would 
never  see  them  again,  should  be  compelled  to  reconvey.     lb. 

EJECTMENT: 

Pleading. — A  complaint  which  alleges  that  plaintiff  is  the  owner  in 
fee  simple  and  entitled  to  the  possession  of  a  certain  tract  of  land,  and 
that  before  the  bringing  of  the  action  the  defendants  wrongfully,  unlaw- 
fully and  forcibly  entered  upon  and  took  possession  of  the  same,  ousted 
the  plaintiff  therefrom,  and  still  continue  unlawfully  and  wrongfully  to 
withhold  and  retain  the  same,  states  a  cause  of  action.  Bhoadea  c. 
Higbee,  88. 

Same — Admissions. — By  failing  in  the  answer  to  deny  plaintiff's  alle- 
gations of  ownership,  and  that  defendants  are  in  possession  of  the  land 
in  controversy,  the  defendants  admit  that  such  averments  are  true.    lb. 

Same — Denials.— A  denial  by  the  defendants  that  their  possession 
of  the  property  is  wrongful  does  not  negative  any  material  allegation  of 
the  complaint,     lb. 

Verdict. — Where  the  plaintiff  in  ejectment  fails  to  establish  his  right 
of  possession,  a  general  verdict  for  tbe  defendant  is  sufficient  In  form. 
Pike  t.  Sutton,  84. 

ELECTIONS: 
Ballot— Party  Emblem.— The  statute  provides  that  when  an  elector 
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desires  to  vote  for  all  the  nominees  of  a  particular  party  he  may  dn  so 
by  placing  a  cross  opposite  the  emblem  of  such  party  in  the  appropriate 
place ;  but  when  he  desires  to  vote  partly  for  the  nominees  of  one  party 
and  partly  for  those  of  another,  he  should  place  a  cross  opposite  the 
names  of  the  candidates  for  whom  he  elects  to  vote.  But  where,  after 
putting  a  cross  opposite  a  parly  emblem,  he  particularizes  bis  intention 
by  placing  a  cross  opposite  the  names  of  certain  candidates  upon  the 
ticket,  the  particular  designation  controls.     Younij  v.  Simpson,  400. 

Same. — Where  a  ballot  has  no  mark  opposite  any  party  emblem,  but 
is  marked  with  a  cross  to  the  left  and  before  the  candidate's  name,  it 
should  be  counted,  although  the  customary  and  better  practice  is  to  put 
the  cross  to  the  right  of  the  name  of  the  candidate  intended  to  be  voted 
for.     lb. 

Construction  op  Ballot. — A  voter  designated  his  choice  by  placing 
a  cross  not  in  the  space  prepared  for  that  purpose,  but  fifteen  sixteenths 
of  an  inch  to  the  right  of  the  square  opposite  the  emblem  of  the  Peo- 
ple's party.  Held,  that  the  ballot  was  property  counted  for  the  nomi- 
nees of  that  party,     lb. 

Same. — Unless  the  statute  declares  that  a  strict  compliance  with  its 
requirements  by  the  elector  is  essential  to  have  his  ballot  counted,  courts 
will  not  undertake  to  disfranchise  him  by  rejecting  his  ballot  where  Lis 
choice  can  be  gathered  from  the  ballot  viewed  in  the  light  of  the  cir- 
cumstances surrounding  the  election.     15. 

RttBiniiNCE. — A  mere  temporary  absence  of  an  elector  from  his  pre- 
cinct, without  intention  to  change  his  residence,  which  was  caused  by 
business  and  prolonged  by  sickness,  will  not  disqualify  him  where  he 
returns  to  the  precinct,  of  his  residence  in  time  to  vote.     lb. 

EMINENT  DOMAIN: 

Ditches.  — A  ditch  which  is  used  for  the  carriage  of  water  for  hire  to 
the  people  generally  is  quasi  public,  and  a  city  cannot,  by  condemnation 
proceedings,  acquire  a  right  to  enlarge  and  use  it  in  conjunction  with 
the  ditch  company.     Durango  Ditch  Co.  v.  Durango,  194. 

Same — Statutory  Construction. — Ditches  subject  to  enlargement 
and  joint  use  under  the  provisions  of  the  statute  (Gen.  Stats.,  sec.  1710) 
are  strictly  private  ditches.    lb. 

EMPLOYER  AND  EMPLOYE: 

Fellow  Servant. — The  master  is  liable  for  the  acts  of  the  vice  prin- 
cipal done  within  the  scope  of  his  employment,  and  such  as  properly 
devolve  upon  the  master  in  his  general  duty  to  his  servants,  but  notfor 
such  acts  as  relate  to  the  common  employment  and  are  on  a  level  with 
the  acta  of  a  fellow  laborer,  except  those  done  by  the  vice  principal 
against  the  reasonable  objection  of  the  injured  servant.  Deep  Mining 
Uc.  v.  Fitzgerald,  533. 
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Nkgiaoknck. — When  one  who  knowingly  and  without  objection  re- 
ceives the  benefits  of  labor,  or  holds  out  to  the  public  one  aa  engaged 
in  his  service,  he  is  liable  as  a  master  for  the  negligence  ul  such  servant 
when  the  act  or  failure  constituting  the  negligence  comes  within  the 
apparent  scope  of  the  employment,  even  though  he  has  not  employed 
or  paid  the  servant.    D.  A  II.  G.  H.  R.  Co.  v.  Gustafson,  393. 

Same. — It  Is  the  duty  of  the  master  to  furnish  and  maintain  a  reason- 
ably safe  place  for  theservant  In  which  to  work.  If  he  delegates  the  per- 
formance of  this  duty  to  an  agent,  who  Is  negligent  In  furnishing  or 
maintaining  such  a  safe  place,  and  If,  in  working  therein,  and  without 
fault  of  his  own,  an  injury  occurs  to  another  employe-,  such  negligence 
is  the  negligence  of  the  muter.     Grant  t>.  Vamey,  329. 

EQUITY: 

Estoppel. — Where  a  part;  by  his  negligence  and  Inches  has  lost  his 
tight  to  impeach  the  validity  of  a  judgment,  another  claiming  under 
him  Is  estopped  by  the  judgment     Brown  v.  Wilson,  309. 

Same — Cbeditob. — A  creditor  who  has  consented  to  the  transfer  by 
his  debtor  of  its  property,  or  who  has  so  acquiesced  therein  as  to  induce 
others  to  deal  with  the  transferee  under  the  belief  that  he  had  ratified 
the  transaction  and  assented  to  the  transfer,  is  estopped  from  after- 
wards asserting  his  claim  to  their  prejudice.  Vaughn  p.  Consolidated 
Mining  Co.,  54. 

Laches. — Where  property  has  been  developed  by  the  courage  and 
energy  and  at  the  expense  of  the  defendant,  courts  will  look  with  dis- 
favor upon  the  claims  of  those  who  have  lain  idle  while  waiting  the 
results  of  these  developments,  and  will  require  not  only  clear  proof  of 
fraud,  but  prompt  assertion  of  the  plaintiff's  rights-  Brown  t>.  Wil- 
son, 309. 

Merger. — The  purchase  of  a  prior  charge  or  Incumbrance  upon 
property  by  one  who  claims  the  ownership  in  fee  does  not  in  equity 
necessarily  merge  the  charge  or  Incumbrance.  Vaughn  o.  Consolidated 
Mining  Co.,  54. 

Sams. — The  mere  fact  of  a  charge  having  been  paid  off  does  not 
decide  the  question  whether  It  Is  extinguished.  If  there  is  no  reason 
for  keeping  it  alive,  equity  will,  in  the  absence  of  any  declaration  of 
Intention,  destroy  it;  hut  if  there  is  any  reason  for  keeping  It  alive, 
such  as  the  existence  of  another  Incumbrance,  equity  will  not  extin- 
guish It    lb. 

Remedy. — Where  one  out  of  possession  of  real  estate  can  assert 
only  an  equitable  title,  he  may  have  his  equitable  remedy.  Brown  e. 
Wilton,  309. 

Kes  Judicata. — Where  certain  persons  caused  a  company  to  Insti- 
tute an  action,  and  others  afterwards  purchased  bonds  of  the  company 
at  a  heavy  discount  for  the  purpose  of  providing  funds  for  carrying  on 
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that  litigation,  they  are,  lor  this  reason,  bound  by  the  judgment  in  the 

action.     lb. 

ESTOPPEL: 

Common  Law  Dedication.— Where  the  owner  of  urban  property, 
who  has  laid  it  off  Into  lota,  with  streets,  avenues,  etc.,  soils  such  lota 
with  reference  to  the  plat,  or  with  reference  to  a  city  plat  which  he 
adopts,  his  acta  amount,  as  between  him  and  the  purchaser)!,  to  a  dedi- 
cation of  the  designated  streets,  avenues  and  alleys  to  the  public;  but 
so  far  as  the  city  is  concerned,  such  acts  amount  to  a  mere  offer  of 
dedication,  which  may  be  withdrawn  at  any  time  prior  to  acceptance 
by  the  authorities  of  the  city.     Mouat  Lumber  Co.  a.  .Deneer,  1. 

Cbeditor. — A  creditor  who  has  consented  to  the  transfer  by  his 
debtor  of  its  property,  or  who  has  so  acquiesced  therein  as  to  induce 
others  to  deal  with  the  transferee  under  the  belief  that  he  had  ratified 
the  transaction  and  assented  to  the  transfer,  is  estopped  from  after- 
wards asserting  his  claim  to  their  prejudice.  Vaughn  v.  Consolidated 
Mining  Co.,  54. 

Ins  usance—  Application.— It  appearing  that  the  part  of  the  appli- 
cation for  Insurance  containing  a  statement  as  to  the  amount  of  incum- 
brance on  the  property  was  filled  out  by  an  agent  of  the  company,  and 
that  he  was  at  the  time  correctly  informed  as  to  the  amount  of  Incum- 
brance on  the  property,  and  that  the  error  in  the  application  occurred 
aa  the  result  of  his  negligence  and  through  no  fault  of  the  assured, 
and  that  the  agent  of  the  company  wrote  this  answer  In  the  printed 
form  in  the  application  without  the  knowledge  of  the  assured,  and  that 
the  proper  facts  having  been  communicated  to  the  agent  at  the  time, 
held,  the  company  is  estopped  to  take  advantage  of  the  falsity  of  the 
answer.     German  Ins.  Co.  v.  Hai/den,  127. 

Laches.— Where  a  party  by  his  negligence  and  laches  has  lost  his 
right  to  impeach  the  validity  of  the  judgment,  another  claiming  under 
him  is  estopped  by  the  judgment.     Brown  t.  Wilson,  309. 

EVIDENCE: 

Brands. — The  record  of  a  brand  is  admissible  In  evidence  when  it 
appears  in  all  respects  to  conform  to  the  requirements  of  the  statute, 
except  a  formal  certificate  signed  by  the  owner.  Chetnut  t.  The  Peo- 
ple, 513. 

SAME— RECORD.— The  act  of  1885,  providing  a  system  of  recording 
brands,  does  not  in  any  way  change  the  effect  of  a  record,  or  the 
manner  of  proving  the  same,  of  brands  recorded  prior  to  that  enact- 
ment,    lb. 

Same. — When  tbe  record  shows  that  brand  was  certified  to  secretary 
of  state  under  the  requirements  of  the  act  of  1885,  and  subsequently 
recorded  In  the  counties  where  used  at  date  subsequent  to  the  alleged 


Digitized  by  GOO^k' 


576  Index. 

EVIDENCE— continued. 

larceny;  while  the  last  record,  alone,  would  not  be  sufficient  to  show 
ownership,  yet  when  taken  in  connection  with  evidence  that  the  pres- 
ent owner  was  In  (act  the  owner  of  the  brand  long  before  and  at  the 
time  of  the  taking,  proof  of  such  subsequent  record  is  admissible  and 
proper  to  be  considered  in  determining  the  question  of  ownership.     Ih. 

Same— Proof.— While  the  statute  (Oen.  Stats.,  1863,  sec.  8174)  pro- 
vides that  the  certificate  of  a  brand  shall  be  filed  for  record  In  the 
county  wherein  the  person  filing  the  same  resides,  It  does  not  require 
that  the  record  shall  show  such  residence,  and  the  fact  of  residence 
may  be  shown  aliunde  the  record,  if  not  presumed,     [b. 

Same — Sale  ob  Transfer. — Previous  to  1888,  recorded  brands  were 
subject  to  sale  or  transfer  as  other  personal  property,  and  such  transfer 
may  be  shown  by  parol  evidence.     lb. 

CosBi'iKACT. — The  mere  fact  that  the  property  was  purchased  at 
execution  sale  by  the  creditors  for  less  than  its  estimated  value  is 
not  evidence  of  a  conspiracy  to  deprive  the  plaintiff  of  her  rights 
therein.    Philiips  v.  Rhodes,  217. 

Cosbobobatjon — Contract.— The  fact  that  a  contract  exists,  though 
not  enforceable  under  the  statute  of  frauds,  the  existence  of  which 
would  tend  to  corroborate  the  statements  of  defendant,  is  competent 
evidence  and  relevant  for  that  purpose.     Dexter  v.  Collins,  455. 

Same. — Where  the  testimony  of  the  parties  to  an  action  upon  an 
alleged  contract  of  employment  is  directly  contradictory,  evidence  of 
circumstances  existing  at  the  time  the  contract  Is  alleged  to  have  been 
made  which  tend  to  show  that  the  making  of  the  agreement  would 
have  been  unreasonable  on  part  of  defendant  may  be  given  in  corrobo- 
ration of  his  statement.     lb. 

Same. — It  may  be  shown  by  defendant,  in  an  action  to  recover  com- 
missions for  the  sale  of  real  estate,  where  his  testimony  is  in  conflict 
with  that  of  the  plaintiff  on  the  question  of  employment,  that  for  fif- 
teen months  after  the  alleged  sale  plaintiff  made  no  demand  for  a  com- 
mission,    lb. 

Deceased  Witness. — The  testimony  by  a  witness  at  a  former  trial, 
who  has  since  died,  given  before  a  court  having  jurisdiction  of  the 
parties  and  power  to  administer  oaths,  may  be  Introduced  In  evidence 
at  a  subsequent  trial.     Jerome  z.  Bohm,  322. 

Experts. — Experienced  miners  are  competent  to  testify  in  relation 
to  matters  of  skill  In  their  department  of  labor  that  requires  special 
training,  and  to  which  only  those  skilled  In  such  work  could  give  Intel- 
ligent answers.      Grant  v.  Varney,  329. 

Fraud — Quantum  of  Proof. — It  is  error  to  submit  a  question  of 
fraud  to  the  jury  upon  alight  parol  evidence  to  overthrow  a  written 
Instrument.  The  evidence  of  fraud  must  be  clear,  precise  and  indubi- 
table; otherwise  it  should  be  withdrawn  from  the  jury.  I).  A  B.  O.  8. 
R.  Co.  v.  Sullivan,  302. 
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Impeachment. — A  witness  cannot  be  impeached  by  showing  that  he 
has  made  statements  at  other  times  inconsistent  with,  his  testimony, 
unless  a  foundation  be  first  laid  by  Interrogating  him  as  to  whether  or 
not  he  has  made  such  statements.  The  fact  that  his  testimony  was 
taken  by  deposition  does  not  change  the  rule.     Ryan  v.  ThePeopte,  110. 

Sasis — Ack  mow  lb  do  UK  NT. — The  testiniuny  of  a  notary  public  who 
has  given  a  certificate  of  acknowledgment  to  a  deed  is  nut  admissible 
to  impeach  it     Shapleigh  o.  Hull,  419. 

Intention. — In  a  homicide  case,  where  the  intention  is  material,  the 
defendant  may  tastily  as  to  the  intent  with  which  he  did  the  act  charged, 
and  may  also  testify  as  to  what  he  thought  the  deceased  intended  to  do 
when  the  net  in  question  was  committed.     Taylor  b.  The  People,  426. 

NeGLIORNCE. — Except  in  some  relations  springing  out  of  contract,  the 
mere  happening  of  an  accident  is  not  evidence  of  negligence.  Denser 
Eleelric  Co.  v.  Simpson,  871. 

Notice. — Where,  in  an  action  for  damages  for  Injuries  sustained  by 
falling  down  an  elevator  shaft,  the  scope  and  tendency  of  the  plaintiffs 
evidence  was  to  show  that  the  elevator  door  was  open  at  the  time  of 
the  accident  because  of  the  defective  condition  of  its  lock,  as  claimed 
by  plaintiff,  it  is  admissible  to  show  that  the  door  was  open  at  times 
antecedent  to  the  accident  in  corroboration  of  that  claim,  and  as  tend' 
ing  to  show  a  previous  and  continuous  defective  condition  and  notice 
thereof  to  the  defendant.     Colo.  Mortgage  Co.  v.  Bees,  433. 

Same. — Upon  a  question  whether  there  was  sufficient  light  in  the 
hallway  leading  to  the  elevator  where  the  accideut  happened  at  the 
time  of  day  It  occurred  to  enable  a  person  coining  in  to  distinguish 
whether  the  elevator  was  standing  in  the  shaft  without  special  examina- 
tion, the  statements  of  witnesses  who  are  familiar  with  the  premises  as 
to  the  result  of  their  observations  of  an  existing  condition  are  admissible. 
Such  statements  are  not  expressions  of  opinion.     76. 

Same. — In  an  action  against  a  mine  owner  for  the  death  of  an  em- 
ploye caused  by  the  falling  of  a  root  of  a  drift,  evidence  that  the  de- 
fendant had  issued  general  rules  and  instructions  to  Its  workmen  that 
the  men  who  were  engaged  in  working  in  the  drift  should  do  the  tim- 
bering whenever  they  considered  It  necessary  and  essential  to  their 
safety  is  admissible  on  behalf  of  the  defendant;  but  if  it  is  established 
only  that  such  instructions  had  been  given  to  individual  workmen,  or 
that  no  knowledge  of  such  instructions  to  individual  employe's  had  ever 
been  brought  home  to  the  deceased,  It  is  inadmissible.  Grant  V.  Var- 
ney,  828. 

Sauk — Pleading  and  Proof. — Where  it  was  alleged  that  the  pres- 
ence in  the  alley  way  of  the  wire  which  caused  the  injury  complained 
of  was  due  to  the  negligence  of  the  defendant  In  omitting  to  exercise 
due  care  in  building  Its  line,  and  culpable  negligence  in  failing  to  keep 
it  in  good  repair,  evidence  that  notice  of  the  delect  had  been  communi- 
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cated  to  the  defendant  in  time  to  make  repairs  before  the  accident 
occurred  tends  directly  to  establish  the  issue  of  negligence.  Denver 
Electric  Co.  v.  Simpson,  371. 

Quantum  of  Phoof — Tippling  House. — Proof  that  the  public  liad 
access  to  the  house  kept  open  on  Sunday  by  the  defendant  for  the  pur- 
pose of  selling  beer  Id  small  quantities  is  sufficient  to  make  out  a  case. 
Proof  of  actual  sale  is  not  necessary.  Neither  is  it  necessary  to  show 
that  the  liquors  sold  were  actually  drank  upon  the  premises.  Harris 
v.  The  People,  05. 

ltscOKD. — Where  it  Is  proper  to  prove  a  previous  recovery,  the  record 
is  the  best  evidence  thereof.     U.  P.  By.  Co.  r.  .Tone*,  340. 

Relevancy — Antecedent  Conditions. — Where  the  condition  of  a 
roadbed  at  tbe  time  of  the  accident  is  material,  evidence  of  the  rotten 
condition  of  the  ties  six  months  before  the  accident  is  proper  for  the 
consideration  of  the  jury,  with  other  evidence  tending  to  show  the  con- 
dition of  the  roadbed  at  the  time  of  the  accident.     16. 

Res  Inteu  Alios  Acta.— It  seems  that  in  an  action  by  a  father  for 
money  expended  by  him  for  medical  attendance,  nursing,  etc.,  for  his 
daughters,  occasioned  by  injuries  received  In  a  railroad  accident,  the 
record  of  an  action  brought  by  the  daughters  on  their  own  behalf  should 
not  be  admitted,  it  being  res  inter  alios  acta.    lb. 

Witnesses — Animus  of. — The  animus  of  a  witness  may  be  shown, 
but  a  question  for  that  purpose  calling  for  a  judgment  and  conclusion 
by  the  witness  upon  an  assumed  state  of  facts  that  was  not  shown  to 
exist  is  improper.     Taylor  v.  The  People,  488. 

Sasi  e — Competency  of. — Willie  the  statute  provides  that  no  party 
to  a  civil  action,  suit  or  proceeding,  or  person  directly  Interested  In  the 
event  thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion,  or 
In  his  own  behalf,  when  any  adverse  party  sues  or  defends  aa  execu- 
tor, unless  when  called  as  a  witness  by  such  adverse  party,  the  calling 
of  such  a  witness  by  the  adverse  party  makes  him  competent  for  all 
purposes.     Jerome  v.  liohm,  322. 

Wjhtingb— May  be  Kefekbed  to,  Whew.— The  statement  of  a  claim- 
ant of  water  filed  in  the  statutory  proceeding  for  adjudication  of  water 
rights  is  admissible  in  evidence  along  with  the  decree  in  the  proceeding 
to  enable  the  court  to  interpret  or  construe  the  latter.  Sew  Mercer 
Ditch  Co.  v.  Armstrong,  357. 

Whitten  and  Parol. — When  a  writing  signed  by  the  parties  does 
not  purport  to  embrace  their  entire  agreement,  parol  evidence  may  be 
admitted.     Brevier  v.  McCain,  382. 

Same. — Parol  evidence  isadmlsslble  to  show  that  a  written  agreement 
was  discharged  by  a  new,  additional  or  substituted  agreement.  Cal- 
liope Mining  Co.  v.  Herzlnger,  482. 

Same. — A  release  which  In  plain  and  unambiguous  terms  states  that 
the  money  paid  to  the  releasor  was  in  full  settlement  of  a  particular 
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claim,  is  not  subject  to  be  contradicted  or  varied  by  parol  testimony. 
D.  <£  n.  Q.  B.  M.  Co.  i.  Sullivan,  302. 

EXCEPTIONS:  See  APPELLATE  PRACTICE. 

EXECUTION: 

Execution  Sales. — One  who  has  several  judgments  against  a  debtor 
may  enforce  them  all,  bnt  If  any  particular  property  of  the  debtor  Is 
legally  Bold  under  execution,  the  interest  of  the  debtor  therelnie  divested, 
and  a  subsequent  sate  of  the  same  property  under  other  executions  con- 
veys nothing.     Finch  p.  Turner,,  287.  • 

Mechanic's  Lien. — A  judgment  creditor  who  has  obtained  a  decree 
foreclosing  a  mechanic's  lien  and  awarding  a  venditioni  exponas  may 
take  out  an  ordinary  execution  to  enforce  a  personal  judgment  em- 
bodied in  the  decree.     16. 

EXEMPLARY  DAMAGES: 

INTENT. — To  justify  a  recovery  of  exemplary  damages,  the  act  caus- 
ing the  injury  must  be  done  with  an  evil  Intent,  and  with  the  purpose 
of  injuring  the  plaintiff,  or  with  audi  a  wanton  and  reckless  disregard 
of  his  rights  as  evidence  a  wrongful  motive.     Crymble  c.  Mulvaney,  203. 

EXEMPTIONS: 

Heads  of  Families — Residence. — Being  the  head  of  a  family  does 
not  of  itself  entitle  one  to  the  benefit  of  an  exemption;  the  other  con- 
dition that  he  actually  resides  with  his  family  Is  equally  Important 
Schwartz  e.  Birnbaum,  21. 

Selections. — When  part  of  the  property  levied  upon  is  exempt  from 
seizure  and  part  is  not,  by  reason  of  the  action  being  for  the  purchase 
money  thereof,  the  mere  demand  of  the  eiemptioner  of  his  right  to 
select  is  not  equivalent  to  a  selection,  which  he  ia  bound  to  make  in 
order  to  avail  himself  of  his  privileges,  except  where  the  articles  are 
specifically  exempt  by  statute.    lb. 

EXPERTS:  See  WITNESSES. 

FEES  AND  S ALARMS: 

Uailiff's  Compensation. — Bailiffs,  attending  upon  a  court  of  record, 
should  be  paid  by  the  county.    Sargent  v.  La  Plata  County,  158. 

Constitutional  Law — There  is  no  requirement  in  sec  15  of  art. 
14  of  the  constitution  which  compels  the  legislature  to  make  the 
salaries  of  the  officers  in  counties  of  any  particular  class  different  from, 
greater  or  less  than,  the  salaries  of  officers  in  any  other  class.  Airy  v. 
The  People,  144. 

Same.— The  salary  act  of  1801,  in  so  far  as  it  requires  the  officer  to 
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FEES  AND  SALARIES— continued. 

pay  into  the  county  treasury  any  part  of  the  fees  collected  by  him  other 
than  that  specified  as  In  excess  of  the  amount  of  his  salary.  Is  uncon- 
stitutional,    lb. 

Costs  is  Preliminary  Examinations. — The  payment  of  costs  In 
a  preliminary  examination  before  a  justice  of  the  peace  rests  fn  the 
discretion  of  the  board  of  county  commissioners,  and  their  action  is  not 
reviewable  by  the  court.     Sargent  t.  La  Plata  County,  1S8. 

Sheriff's  Fees — Peu  Diem.— The  sheriff  is  entitled  to  no  per  diem 
fee  except  for  his  attendance  upon  courts  of  record.     lb. 

Same.— The  compensation  given  a  sheriff  by  statute  for  serving  a 
special  venire  for  jurors  in  a  court  of  record  Is  for  the  service,  -whether 
performed  by  him  or  by  deputy,     lb. 

Same — Mileaoe.— In  counties  of  the  fourth  class  the  sheriff  is  enti- 
tled for  serving  a  mittimus  to  mileage  of  ten  cents  per  mile  in  going  to 
and  returning  from  the  place  to  which  he  takes  a  prisoner,  and  also  to 
twenty  cents  per  mile  for  the  distance  traveled  while  he  has  the  prisoner 
in  charge.     7b. 

Sake — TRAVELING  Expenses. — In  addition  to  the  fees  prescribed  in 
the  fee  act,  the  sheriff  is  entitled  to  reimbursement  for  actual  traveling 
expenses,  provided  they  do  not  exceed  the  mileage  specified  in  the 
salary  act    lb. 

Same. — If  a  sheriff  travels  upon  a  railroad  on  a  free  pass,  he  cannot 
be  allowed  the  amount  of  the  ordinary  railroad  fare  as  expenses  neces- 
sarily and  actually  incurred.  But,  notwithstanding  he  may  have  such 
a  pass,  he  may  pay  the  customary  fare  and  Include  its  amount  in  his 
expense  account,     lb. 

Same. — Necessary  traveling  espouses  paid  by  the  sheriff  in  serving  a 
venire  for  jurors  in  a  court  of  record  should  be  allowed  by  the  county. 
Jb. 

Sheriff's  Salaby.— The  sheriff  is  entitled  to  a  salary,  but  whether 
it  is  paid  depends  upon  whether  the  fees  charged  and  collected  by  him 
will  in  amount  be  sufficient  therefor,    lb. 

GARNISHMENT: 

Pleadings.— Although  a  garnishment  proceeding  is  in  aid  of  the 
original  suit,  it  may  properly  be  treated  as  a  separate  and  distinct  action 
so  far  as  the  pleadings  are  concerned.     Burton  e.  Snyder,  292. 

Record. — The  interrogatories  and  answers  in  a  garnishment  proceed- 
ing need  not  be  preserved  by  bill  of  exceptions.  Like  other  proceed- 
ings, they  become  part  of  the  record  proper,     16. 

HABEAS  CORPUS: 

Not  A  W»rr  OF  Review.— The  regularity  of  proceedings  upon  which 
a  defendant  has  been  convicted  of  a  capital  offense  will  not  be  reviewed 
upon  habeas  corpus.    The  remedy  is  by  wilt  of  error.    In  re  Tyson,  78. 
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husband  and  wife: 

Conveyances  Between — Consideration. — When  the  parties  to  a 
conveyance  of  real  estate  are  husband  and  wife,  love  and  affection  may 
be  a  sufficient  consideration  between  the  parties,  hut  it  is  not  a  good 
consideration,  nor  does  the  deed  pass  title,  when  such  result  would  be 
In  fraud  of  existing  creditors.     Phillips  t>.  Rhodes,  217. 

Sake. — A  married  woman  is  not  under  the  restraints  or  disabilities 
of  coverture  imposed  by  the  common  law.  She  may  deed  her  property 
directly  to  her  husband  without  consideration  if  she  so  desires,  but 
such  transactions  are  scrutinized  with  great  care.  Kellogg  p.  Kellogg, 
181. 

Same. — A  man  who  acquired  his  wife's  property  by  means  of  a  con- 
veyance extorted  by  him  from  ber  by  threats  that  unless  she  gave  him 
the  deed  he  would  take  their  children  from  her  and  she  would  never 
see  them  again,  should  be  compelled  to  reconvey.     lb. 

Custody  of  Children. — The  right  to  the  custody  of  small  children 
as  between  father  and  mother  depends  upon  a  variety  of  circumstances, 
the  good  of  the  children  being  a  paramount  consideration.    lb. 

INFORMATION: 

Objections — Waiter. — The  objection  that  the  defendant  did  not 
have  a  preliminary  examination  and  the  affidavit  required  by  the  infor- 
mation act  was  not  filed  should  be  made  in  the  trial  court;  and  if  the 
defendant  neglects  to  avail  himself  of  his  proper  remedy  at  the  proper 
time,  he  cannot  be  heard  with  respect  thereto  on  appeal.  Taylor  p.  The 
People,  42ft. 

INJUNCTION: 

Lis  Pendens. — Where  the  filing  of  a  lis  pendens  notice  In  the  office  of 
the  county  clerk  would  be  sufficient  to  protect  the  plaintiffs  interest, 
an  injunction  should  not  be  issued.  Belmont  Mining  Co.  a.  Cottigau, 
«71. 

Rescission. — AcCon  by  vendee  for  the  rescission  of  a  contract  of  sale 
of  a  mine  on  ground  of  vendor's  fraud,  to  cancel  certain  promissory 
notes  and  a  deed  of  trust  purporting  to  have  been  given  by  plaintiff 
company  to  secure  payment  thereof,  but  fraudulently  given,  as  It  was 
alleged,  and  to  restrain  a  sale  under  the  deed  of  trust.  Held,  that  it 
was  not  a  case  for  injunctive  relief.     lb. 

INSTRUCTIONS: 

Considered  Together. — Where  one  paragraph  of  the  charge  defines 
murder  of  the  first  degree  to  be  "unlawful  killing  of  a  person  with 
malice  aforethought,"  omitting  the  words  "deliberation"  and  "pre- 
meditation," but  several  preceding  and  subsequent  paragraphs  of  the 
same  charge  properly  define  and  expressly  Instruct  the  jury  that  de- 
liberation and  premeditation  are  essential  Ingredients  of  the  crime, 
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there  is  no  such  inconsistency  as  will  warrant  the  reversal  of  a  judg- 
ment of  conviction.     Taylor  v.  The  People,  428. 

Misleading — Erroneous. — An  instruction  not  applicable  to  the 
facts,  the  effect  of  which  was  probably  confusing  and  misleading  to 
the  jury,  constitutes  prejudicial  error.  Deep  Mnina  Co.  v.  FUxgeraid, 
633. 

Same. — The  giving  of  an  instruction  embodying  a  correct  legal  prin- 
ciple does  not  cure  the  error  committed  In  giving  another  containing  a 
contrary  statement  upon  the  same  proposition.     Grant  p.  Varney,  829. 

Practice — Okal  Ikstbitctions.— The  code  requires  instructions  to 
be  given  in  writing.  That  the  oral  charge  was  taken  down  by  the  stenog- 
rapher, extended  by  him,  and,  as  so  extended,  handed  to  the  jury  upon 
their  retirement,  does  not  constitute  a  compliance  with  the  requirement. 
Crauifurd  v.  Brown,  272. 

INSURANCE: 

Apfi.ica.tioh — Estoppel. — It  appearing  that  the  part  of  the  appli- 
cation for  insurance  containing  a  statement  as  to  the  amount  of  incum- 
brance on  the  property  was  filled  out  by  an  agent  of  the  company,  and 
that  he  was  at  the  time  correctly  informed  as  to  the  amount  of  Incum- 
brance on  the  property,  and  that  the  error  in  the  application  occurred 
as  the  result  of  his  negligence  and  through  no  fault  of  the  assured,  and 
that  the  agent  of  the  company  wrote  this  answer  In  the  printed  form 
in  the  application  without  the  knowledge  of  the  assured,  and  that  the 
proper  facts  having  been  communicated  to  the  agent  at  the  time,  held, 
the  company  Is  estopped  to  take  advantage  of  the  falsity  of  the  answer. 
German  Jns.  Co.  v.  Hoyden,  127. 

Construction  of  Contracts. — When  a  clause  In  a  contract  of  insur- 
ance is  susceptible  of  two  constructions,  that  one  will  be  adopted  which 
is  more  favorable  to  the  assured;  but  when  the  language  of  the  contract 
Is  clear  and  unambiguous,  its  effect  cannot  be  destroyed  by  construc- 
tion,    lb. 

Same — Change  of  Title. — In  an  application  for  insurance,  In  re- 
sponse to  the  question,  "  What  Is  your  title  t "  the  assured  answered 
"  Good."  The  policy  issued  thereon  contained  the  following  stipula- 
tion :  "  That  if  the  Interest  of  the  Insured  In  the  said  property  or  any 
part  thereof  now  is  or  shall  become  any  other  or  less  than  a  perfect 
legal  and  equitable  title  and  ownership  free  from  all  liens  whatever, 
except  as  stated  in  writing  thereon,  if  the  property  be  incumbered  by 
a  mortgage  or  otherwise,  or  If  the  buildings  or  either  of  them  stand  on 
land  of  which  the  assured  has  not  a  perfect  title  then  this  policy  shall 
be  void."  Afterwards  the  entry  which  had  been  approved  by  the  local 
land  officers  was  canceled  by  the  secretary  of  the  interior,  but  no  notice 
of  a  change  of  title  having  been  given  to  the  company,  held  that  the 
company  is  not  liable  to  pay  a  subsequent  loss.    lb. 
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INSURANCE— continued. 

Prior  Insurance. — A  policy  ia  not  avoided  by  the  fact  of  a  prior 
insurance  when  such  prior  insurance  had  lapsed  before  the  issuance  of 
the  policy  sued  on.    lb. 

INTEREST: 

Costs  oh  Appeal. — Where  the  judgment  appealed  from  was  for 
13,000,  and,  in  consequence  of  a  ruling  in  this  court  that  appellees  were 
entitled  to  judgment  for  $500  only,  they  remitted  the  excess,  they  are 
held  not  to  be  entitled  either  to  interest  on  the  latter  amount  or  to  the 
costs  of  appeal.     Belmont  Mining  Co,  t>.  CoHigan,  405. 

Statutobt.— Interest  is  a  creature  of  the  statute.  Dexter  v.  Collin*, 
433. 

Unliquidated  Demand. — Interest  is  not  recoverable  upon  an  un- 
liquidated demand.     lb. 

IRRIGATING   DITCHES: 

Abandonment. — A  distinction  must  be  observed  between  the  aban- 
donment of  an  irrigating  ditch  and  the  abandonment  of  the  right  to  the 
use  of  water  for  irrigation.     New  Mercer  Ditch  Co.  c.  Armstrong,  357. 

Appbopbiation. — One  may  not  as  against  subsequent  appro  piiators 
divert  and  for  an  indefinite  or  for  an  unreasonable  length  of  time  hold 
water  for  purposes  of  mere  speculation,  and  make  no  beneficial  use  of 
it  while  so  holding,  nor  may  he  divert  more  than  he  needs  for  the  pur- 
poses for  which  the  diversion  was  made;  and  whether  or  not  the  decree 
under  which  he  claims  limits  him  to  an  economical  use  of  water  and  to 
a  quantity  necessary  for  the  purposes  of  the  appropriation,  the  result 
would  be  the  same.    lb. 

Same — Extent  op.— The  law  under  which  the  decree  under  consider- 
ation in  this  case  was  rendered  and  the  decree  Itself  contemplate  that 
no  claimant  shall  be  entitled  to  the  use  of  a  quantity  of  water  In  excess 
of  that  actually  needed  for  the  purposes  for  which  the  appropriation 
was  made.    lb. 

Conveyance. — Whether  a  deed  to  land  conveys  a  water  right  de- 
pends upon  the  intention  of  the  grantor,  whicli  ia  to  be  gathered  from 
the  express  terms  of  the  deed,  or,  when  it  is  silent  as  to  the  water  right, 
from  the  presumption  that  arises  from  the  circumstances,  and  whether 
such  right;  is  or  is  not  incident  and  necessary  to  the  beneficial  enjoy- 
ment of  the  land;  so  where  a  deod,  after  describing  the  land,  contained 
the  following:  "  And  also  one  half  interest  in  a  certain  ditch,"  describ- 
ing It,  it  is  manifest  that  the  grantor  intended  to  convey  a  like  Interest 
In  the  water  right,  and  to  reserve  a  one  half  interest  in  that  right  as 
well  as  in  the  ditch  itself.     Arnett  v.  T.inUart,  188. 

Eminent  Domain. — A  ditch  which  is  used  for  the  carriage  of  water 
for  hire  to  the  people  generally  ia  quasi  public,  and  a  city  cannot,  by 
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condemnation  proceedings,  Require  a  right  to  enlargo  and  use  it  in  coil' 
junction  with  the  ditch  company.     Durango  Ditch  Co.  v.  Durango,  1W. 

Sams. — Ditches  subject  to  enlargement  and  joint  use  under  the  pro- 
visions of  the  statute  (Gen.  Stats.,  sec.  1716)  are  strictly  private  ditches. 
lb. 

Statutoby  Adjudication.— The  object  of  the  statutes  providing 
for  the  adjudication  of  water  rights  was  to  settle  questions  of  the  rela- 
tive priorities  of  the  claimants  of  water  for  the  purposes  of  irrigation. 
After  the  expiration  of  the  time  limited  by  the  act,  the  decree  cannot 
be  reopened  by  a  party  thereto,  in  the  absence  of  fraud,  for  the  purpose 
of  reducing  the  quantity  of  water  therein  awarded,  or  for  any  other 
material  change  or  correction.     New  Mercer  Ditch  Co.  v.  Armstrong,  357. 

Saue — Evidence. — The  statement  of  a  claimant  of  water  filed  in  the 
statutory  proceeding  for  adjudication  of  water  rights  is  admissible  in 
evidence  along  with  the  decree  in  the  proceeding  to  enable  the  court  to 
interpret  or  construe  the  latter.     lb. 

Taxation. — The  provision  of  the  constitution  contained  in  section  3, 
article  10  thereof,  was  adopted  to  relieve  from  separate  taxation  only 
those  canals  which  are  exclusively  used  for  Irrigating  lands  owned  by 
those  who  own  the  canal  in  whole  or  In  part.  .Empire  Canal  Co.  v.  Rio 
Grande  Counts,  244. 

Same. — If  the  exclusive  use  of  a  canal  is  to  irrigate  lands  of  the  cor- 
poration and  its  shareholders,  it  is  exempt  from  separate  taxation.  If 
the  canal  is  owned  by  the  corporation  and  individuals,  and  Is  exclusively 
used  to  irrigate-  their  lands,  it  is  also  exempt.     lb. 

IRRIGATION:  See  WATER  RIGHTS. 

JUDGMENTS: 

Collateral  Attack. — The  judgment  of  a  court  of  general  jurisdic- 
tion is  not  void  unless  it  appears  from  the  record  Itself  that  the  court 
in  pronouncing  it  acted  without  jurisdiction.  A  judgment  rendered 
without  bringing  the  defendants  into  court  is  not,  for  this  reason,  void, 
but  voidable  only,  unless  the  failure  to  obtain  jurisdiction  over  them 
appears  from  the  record  and  proceedings.  Being  regular  upon  the  rec- 
ord, the  judgment  can  only  be  avoided  upon  extraneous  evidence. 
iJrown  p.  WllMon,  309. 

Estoppel.— Where  a  party  by  his  negligence  and  laches  has  lost  his 
right  to  impeach  the  validity  of  a  judgment,  another  claiming  under 
liim  is  estopped  by  the  judgment.     lb. 

Interlocutobt — Orders  in  Vacation. — An  order  of  the  judge,  in 
vacation,  purporting  to  make  permanent  a  temporary  Injunction,  is  not 
such  a  final  disposition  of  the  case  as  to  be  reviewable  upon  a  writ  of 
error  thereto.     Denver  t.  Monaeh,  4G3. 
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JUDICIAL  NOTICE: 

Official  Census.— The  court  will  take  judicial  notice  of  the  official 
census,  bo  far  as  It  relates  to  this  state,    in  re  Senate  BUI  No.  £93,  38. 

JURISDICTION: 

Judgments — Collateral  Attack. — The  judgment  of  a  court  of 
general  jurisdiction  is  nut  vuid  unless  it  appears  from  the  record  itself 
that  the  court  in  pronouncing  it  acted  without  jurisdiction.  A  judg- 
ment rendered  without  bringing  the  defendant*  Into  court  is  not,  for 
this  reason,  void,  but  voidable  only,  unless  the  failure  to  obtain  juris- 
diction over  them  appears  from  the  record  aud  proceedings.  Being  reg- 
ular upon  the  record,  the  judgment  can  only  be  avoided  upon  extraneous 
evidence,     liromn  v.  Wilson,   309. 

Same — County  Court. — By  appealing  from  a  judgment  of  a  justice 
of  the  peace  and  going  to  trial  upon  the  merits  in  the  county  court, 
the  defendant  waives  the  objection  that  the  justice  has  no  jurisdiction 

over  his  person.      Glatzel  a.  HlnKchtidler,  192. 

Same — Widow's  Awakd. — The  county  court  has  jurisdiction  to  en- 
tertain an  application  to  set  aside  the  widow's  award.  Although  the 
statute  does  not  expressly  provide  that  the  award  of  the  appraisers  to 
the  widow  of  the  decedent  shall  be  approved  by  the  court,  such  has 
been  the  practice;  but  such  approval  carries  with  It  no  greater  dignity 
than  attaches  to  a  judgment  in  an  ordinary  civil  action.  Lipe  v.  Fox, 
140. 

Public  Lands. — The  decision  of  the  officers  of  the  land  department 
as  to  matters  within  their  jurisdiction  is  tlnal  and  conclusive,  in  the  ab- 
sence of  fraud.     German  Ins.  Co.  v.  Hayden,  127. 

Same — J  Litis  diction  of  Land  Dkfaktmeht. — The  land  department 
was  established  to  supervise  the  various  proceedings  whereby  a  convey- 
ance of  the  title  from  the  United  States  to  portions  of  the  public  domain 
is  obtained,  and  to  see  that  the  requirements  of  the  different  acts  of 
congress  are  fully  complied  with.  It  must  consider  and  pass  upon  the 
qualifications  of  the  applicant,  the  acts  he  has  performed  to  secure  the 
title,  the  nature  of  the  land,  and  whether  It  Is  of  the  class  which  is  open 
to  sale.  Its  judgment  upon  these  matters  is  unassailable,  except  by 
direct  proceedings  for  its  annulment  or  limitation.  Justice  Mining  Co. 
b.  Lee,  260. 

Same. — The  land  department  of  the  government  has  the  right  to  make 
necessary  and  reasonable  rules  governing  the  manner  in  which  the  char- 
acter  of  the  land  entered  shall  be  made  to  appear,  both  prima  facie  and 
ultimately,  and  if  these  rules  are  not  complied  with,  or  if  it  appears  that 
the  land  is  not  such  lis  can  be  entered  under  the  particular  claim  ad- 
vanced to  it,  It  is  not  only  the  province,  but  the  duty  of  the  land  depart- 
ment to  deny  the  entry.     German  In*.  Co.  o.  Hayden,  127. 

Same.— While  proceedings  for  acquisition  of  title  to  a  portion  of  the 
mineral  land  of  the  United  States  are  pending  in  the  land  office,  that 
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JURISDICTION— continued. 

department  has  exclusive  jurisdiction  of  the  matter,  and  any  attempt 
on  the  part  of  the  court*  to  control  ita  action  would  be  an  unwarranted 
assumption  of  jurisdiction,  under  the  circumstance*  of  this  case.  Jux- 
tice  Mining  Co.  v.  Lee,  200. 

SuPBBiiB  Court — Amount  Involved. — Where  neither  of  the  several 
judgments  in  a  proceeding  to  foreclose  a  mechanic's  lieu  amounts  to 
(2,500,  jurisdiction  of  the  supreme  court  does  not  attach  on  the  ground 
of  the  amount  involved,  notwithstanding  the  aggregate  amount  of  such 
judgments  may  exceed  that  sum.     Springier  b.  Green,  S03. 

Same— Cohbtkuction  or  Provision  or  Const jtction. — Retro- 
spective legislation  and  the  passage  of  laws  impairing  the  obligation  of 
re  forbidden  by  the  constitution.  When  a  case  requires  the 
n  of  these  provisions,  this  court  lias  jurisdiction  to  review 
all  matters  necessary  to  a  complete  determination  of  the  cause.    Hi. 

Same — Freehold,  Whm  Involved. — An  action  does  not  relate  to  a 
freehold,  so  aa  to  give  this  court  jurisdiction  to  review  the  proceedings, 
unless  the  right  or  title  to  the  freehold  is  the  direct  subject  to  the 
action,  nor  uuleHs  the  judgment  is  conclusive  of  such  right  or  title  until 
reversed.  But  if  the  title  is  directly  put  in  issue,  and  the  judgment 
until  reversed  is  conclusive  of  such  title,  a  right  to  review  exist*.  Me- 
(Jlellan  v.  Ilurd,  1ST. 

Same. — Where  the  judgment  of  the  court  of  appeals  was  one  of  af- 
firmance of  the  judgment  of  the  district  court  dismissing  the  complaint, 
and  the  matter  In  controversy  does  not  relate  to  a  franchise  or  freehold, 
and  the  construction  of  a  provision  of  the  constitution  of  this  state  or 
of  the  United  States  Is  not  Involved,  this  court  is  without  jurisdiction 
to  review  It     llurd  d.  Atkins,  258. 

Whit  of  Error. — A  writ  of  error  Ilea  from  this  court  to  the  court  of 
appeals  to  review  a  judgment  of  that  court  rendered  upon  error  to  the 
county  court.     Cravjford  v.  Brown,  272. 

JURY: 

Equity  Cases. — The  court  has  a  right  to  call  a  jury  to  answer  a 
question  of  fact  in  a  chancery  case,  but  the  verdict,  being  merely  advi- 
sory, may  be  disregarded,  and  the  court,  upon  the  evidence  produced, 
may  decide  the  issue  of  fact  for  itself.     Porter  v.  Grady,  74. 

Examination. — Within  reasonable  limits,  counsel  have  a  right  to  put 
questions  to  jurors  upon  their  voir  dire,  not  only  for  the  purpose  of 
ascertaining  whether  grounds  exist  for  challenges  for  cause,  but  also 
for  the  purpose  of  Intelligently  exercising  their  peremptory  challenges. 
Beyond  this,  the  matter  of  examination  rests  almost  entirely  In  the  dis- 
cretion of  the  trial  judge.     U.  P.  By.  Co.  e.  Jones,  S40. 

Separation. — Something  more  than  a  mere  separation  of  the  jury 
must  be  shown  to  justify  the  setting  aside  of  a  verdict.  It  must  appear 
that  the  party  to  be  affected  by  the  verdict  was  prejudiced  by  the  con- 
duct or  misconduct  of  the  jury.     Cheanut  e.  The  People,  S12. 
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LACHES: 

EQUITY. — The  laches  that  trill  bar  a  recovery  in  a  particular  case 
depends  to  a  large  extent  upon  the  character  and  nature  of  the  circum- 
stances surrounding  the  transaction.  Where  the  subject-matter  of  the 
litigation  is  unpatented  mining  property,  purely  speculative  in  value, 
the  necessity  for  prompt  assertion  of  title  has  always  been  recognized. 
Brown  d.  Wilson,  309. 

Same. — Where  property  has  been  developed  by  the  courage  and 
energy  and  at  the  expense  of  the  defendant,  courts  will  look  with  dis- 
favor upon  the  claims  of  those  who  have  lain  idle  while  waiting  the 
results  of  these  developments,  and  will  require  not  only  clear  proof  of 
fraud,  but  prompt  assertion  of  the  plaintiffs  rights,     lb. 

Estoppel. — Where  a  party  by  his  negligence  and  laches  has  lost  his 
tight  to  Impeach  the  validity  of  a  judgment,  another  claiming  under 
him  Is  estopped  by  the  judgment     lb. 

LAW  OF  THE  CASE: 

Nor  Reviewable. — Matters  decided  by  the  court  upon  a  first  review 
are  not  open  to  question  upon  a  second  appeal  or  writ  of  error.  Wil- 
son e.  Bates,  115. 

LEGISLATIVE  AND  EXECUTIVE  QUESTIONS: 

Ex  paste  Proceeding — PbopeBtY  Rights. — The  constitutional 
provision  by  virtue  of  which  the  executive  or  either  house  of  the  gen- 
eral assembly  may  submit  to  the  court  important  questions  upon 
solemn  occasions  does  not  sanction  a  practice  whereby  the  rights  of 
property,  the  title  to  an  office,  or  the  construction  of  an  existing  stat- 
ute should  be  determined  in  an  ex  parte  proceeding.  In  re  Appoint- 
ments,  14. 

Same — Title  to  Office, — The  court  has  uniformly  declined  to  pass 
upon  the  title  to  an  office  or  the  right  to  property  In  an  ex  parte  pro- 
ceeding in  answer  to  an  executive  or  legislative  question.     lb. 

Must  be  Specific. — Legislative  questions  propounded  to  the  court 
must  be  specific,  and  they  must  point  out  the  particular  provision  of 
the  constitution  which  the  proposed  legislation  may  contravene.  In 
re  Route  Bill  No.  107,  32. 

Rule  AS  to  Answering. — For  reasons  stated  in  the  opinion,  the 
court,  in  this  matter,  depart*  from  its  usual  practice  of  declining  to 
answer  a  question  involving  the  constitutionality  of  an  existing  statute. 
Jn  re  Route  Bill  No.  16S,  48. 

Solemn  Occasion. — The  solemn  occasion  contemplated  by  the  sec- 
tion of  the  constitution,  by  virtue  of  which  a  legislative  question  con- 
cerning pending  legislation  may  be  propounded  to  the  court,  cannot  be 
said  to  have  arisen  until  the  bill  baa  progressed  sufficiently  to  show 
some  probability  of  its  passage  by  at  least  one  house.  In  re  Eight- 
Hour  Bill,  29. 
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LEGISLATIVE  AND  EXECUTIVE  QUESTIONS—  continued. 

Saiib. — Where  the  question  involve*  a  construction  of  some  provision 
of  the  state  or  national  constitution,  the  particular  provision  should  be 
pointed  out.     In,  re  Eight-Sow  Bill,  20. 

LIENS: 

Practice  in  Foreclosure  Cases. — It  is  error  to  dismiss  a  cross 
complaint  in  an  action  to  foreclose  a  mortgage  when  it  appears  that  the 
defendant  pleading  it  is  entitled  to  a  second  lien  upon  the  premises. 
Porter  e.  Grady,  74. 

LIMITATIONS: 

Municipal  Corporations, — As  respects  public  rights  upon  streets 
and  highways,  municipal  corporations  are  not  within  ordinary  statutes 
of  limitations.     Denver  v.  Girard,  447. 

US  PENDENS: 

Injunction.  -Where  the  filing  of  a  lis  pendens  notice  in  the  office  of 
the  county  clerk  would  be  sufficient  to  protect  the  plaintiff's  interest, 
an  injunction  should  not  be  issued.     Belmont  Mining  Co.  v.  Co»tigan,4Tl. 

MARRIED  WOMEN: 

Covkrturk — Conveyance. — A  married  woman  is  not  under  the 
restraints  or  disabilities  of  coverture  imposed  by  the  common  law. 
She  may  deed  her  property  directly  to  her  husband  without  considera- 
tion if  she  so  desires,  but  such  transactions  are  scrutinized  with  great 
care.    Kellogg  tt.  Kellogg,  181. 

Custody  of  Children. — The  right  to  the  custody  of  small  children 
as  between  father  and  mother  depends  upon  a  variety  of  circumstances, 
the  good  of  the  children  being  a  paramount  consideration.    lb. 

Duress. — A  man  who  acquired  his  wife's  property  by  means  of  a 
conveyance  extorted  by  him  from  her  by  threats  that  unless  she  gave 
him  the  deed  he  would  take  their  children  from  her  and  she  would 
never  see  them  again,  should  be  compelled  to  reoonvey.     16. 

MASTER  AND  SERVANT:  See  EMPLOYER  AND  EMPLOYE. 

MEASURE  OF  DAMAGES: 

Domestic  Relations. — The  rule  as  to  the  measure  of  damages  recov- 
erable in  an  action  by  a  husband  against  a  railroad  company  for  money 
expended  for  medical  attendance,  etc.,  and  for  the  loss  of  services  and 
society  of  bis  wife,  occasioned  by  injuries  received  in  a  railroad  accident, 
is  stated  in  the  opinion.     U.  P.  By.  Co.  tt.  /ones,  340. 

Excessive  Damages.— Where  the  Jury  find  for  the  plaintiff  in  an 
action  for  damages  for  injuries  sustained,  they  should,  in  the  exercise 
of  a  reasonable  and  sound  judgment,  give  him  reasonable  compensation 
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MEASURE  OF  DAMAGES-  -  continued. 

for  the  consequences  of  the  Injuries  and  no  more.  A  verdict  for  $37,500 
as  damages  for  Injuries  resulting  in  the  loss  of  sight  is  excessive.  Deep 
Mining  Co.  v.  Fitzgerald,  533. 

Impairment  or  Security. — Action  bj  vendee  of  a  mine  to  rescind 
the  contract  of  sale.  Counterclaim  by  vendors,  who  held  notes  of  ven- 
dee secured  by  deed  of  trust  on  the  property,  for  damages  sustained  by 
reason  of  a  breach  of  vendee's  contract  to  properly  work  the  mine, 
alleging  that  the  work  was  done  so  improperly  as  to  injure  the  property. 
Held,  that  until  the  vendors  have  the  right  of  possession  of,  or  buy  in, 
the  property,  they  can  recover  for  Huch  injuries  only  to  the  extent  that 
their  security  is  impaired.     Belmont  Mining  Co.  v.  Coxttgan,  471. 

Injunction  Bond. — In  an  action  upon  an  injunction  bond,  where  the 
obligees  had  been  restrained  from  selling  real  estate  under  a  deed  of 
trust  given  to  secure  the  payment  of  a  note,  Interest  on  the  note,  or 
rather  the  equivalent  of  interest,  may  be  a  proper  element  of  damage. 
I)ut  where  it  does  not  appear  that  the  Bum  for  which  the  property 
sold  after  the  dissolution  of  the  Injunction  was  less  than  it  would  have 
brought  had  the  sale  not  been  delayed,  the  rule  seems  to  be  the  allow- 
ance of  simple  compensation  for  the  actual  toes  sustained.  Belmont 
Mining  Co.  v.  Coatigan,  485. 

Sauk — Attorneys'  Fees. — It  Is  proper  to  award  as  damages,  in  a 
suit  on  an  injunction  bond,  the  amount  paid  as  counsel  fees  for  services 
In  procuring  a  dissolution  of  the  Injunction,     lb. 

MECHANICS'  LIENS: 

Constitutional  Law. — Where  the  rights  of  parties  to  a  building 
contract  accrued  under  an  agreement  made  before  the  passage  of 
amendments  to  the  mechanic's  lien  act,  whereby  their  contract  rights 
were  materially  impaired,  the  law  in  force  at  the  time  the  rights  accrued, 
and  not  the  amendments,  must  govern.     Spangler  v.  Green,  505. 

Limitation. — Generally,  a  mechanic's  Hen  attaches  only  to  Interest 
is  the  realty  of  the  one  who  causes  the  improvement  to  be  made.  It 
may,  however,  In  some  cases,  be  limited  in  its  operation  to  the  struct' 
ure  itself.  Yet,  when  a  vendee,  owning  an  equitable  title,  contracts 
for  the  erection  of  a  building  upon  the  express  authority  or  requirement 
of  his  vendor,  the  lien  attaches  to  the  interest  of  both  vendor  and  vendee 
in  the  premises.     Shapleigh  o.  Hull,  410. 

Parties. — In  actions  to  enforce  the  lien  of  a  subcontractor  arising 
under  mechanic's  lien  laws,  the  contractor  should  be  made  a  party. 
U.  P.  By.  Co.  v.  Davidson,  68. 

Sake. — The  contractor  and  all  claimants  of  liens  should  be  made 
parties  to  an  action  brought  to  enforce  a  lien,  and.  all  should  have  their 
rights  adjudicated  in  one  action  and  protected  and  enforced  in  one  judg- 
ment    lb. 

Personal  Jcdoment. — In  au  action  to  foreclose  a  mechanic's  lien. 
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MECHANICS'  LIENS— continued. 

a  personal  judgment  may  be  rendered  for  the  amount  due,  notwithstand- 
ing no  right  to  a  lien  exists.     Finch  v.  Turner,  287. 

Samb— Exscution. — A  judgment  creditor  who  has  obtained  a  decree 
foreclosing  a  mechanic's  Hen  and  awarding  a  venditioni  exponas,  ma; 
take  out  an  ordinary  execution  to  enforce  a  personal  judgment  embodied 
In  the  decree.    lb. 

SanviCB  of  St  atkmrnt.— Under  the  provisions  of  the  mechanic's 
Iten  act  of  1680,  the  claimant  of  a  lien  waa  required  to  serve  upon  the 
owner  of  the  property,  his  agent  or  trustee,  a  statement  of  the  Hen  at 
or  before  the  lime  the  same  was  filed  with  the  county  clerk.  Such  ser- 
vice could  not  be  made  upon  a  corporation  by  giving  a  copy  to  a  clerk 
of  the  superintendent  of  the  company.     U.  P.  By.  Co.  r>.  Baeidsan,  93. 

MERGER: 

Incumbrance. — The  purchase  of  a  prior  charge  or  incumbrance  upon 
property  by  one  who  claims  the  ownership  in  fee  does  not  in  equity 
necessarily  merge  the  charge  or  incumbrance.  Vaughn  o.  Consolidated 
Mining  Co.,  64. 

Sake. — The  mere  fact  of  a  charge  having  been  paid  off  does  not 
decide  the  question  whether  it  is  extinguished.  If  there  is  no  reason 
for  keeping  it  alive,  equity  will,  in  the  absence  of  any  declaration  of 
intention,  destroy  it;  but  if  there  is  any  reason  for  keeping  it  alive, 
such  as  the  existence  of  another  incumbrance,  equity  will  not  extin- 
guish it,     lb. 

MINING  CLAIMS: 

Public  Lands — Aliens. — The  mineral  lands  of  the  United  States  are 
open  to  location  and  purchase  only  by  a  citizen  of  the  United  States  or 
one  who  has  declared  his  intention  to  become  such.  Jtutice  Mining  Co. 
i.  Lee,  200. 

Same — Collateral  Attack. — After  the  grant  of  title  or  its  equiva- 
lent Is  made  to  an  alien.  It  cannot  be  attacked  by  any  third  party,    lb. 

Sank — Jurisdiction  of  Land  Department. — The  laud  department 
was  established  to'supervlse  the  various  proceedings  whereby  a  con- 
veyance of  the  title  from  the  United  States  to  portions  of  the  public 
domain  is  obtained,  and  to  see  that  the  requirements  of  the  different 
acts  of  congress  are  fully  complied  with.  It  must  consider  and  pass 
upon  the  qualifications  of  the  applicant,  the  acta  he  has  performed  to 
secure  the  title,  the  nature  of  the  land,  and  whether  it  Is  of  the  class 
which  Is  open  to  sale.  Its  judgment  upon  these  matters  is  unassailable, 
except  by  direct  proceedings  for  its  annulment  or  limitation,     lb. 

Same. — While  proceedings  for  acquisition  of  title  to  a  portion  of  the 
mineral  land  of  the  United  States  are  pending  in  the  land  office,  that 
department  has  exclusive  jurisdiction  of  the  matter,  and  any  attempt 
on  the  part  of  the  courts  to  control  its  action  would  be  an  unwarranted 
assumption  of  jurisdiction,  under  the  circumstances  of  this  case.     lb. 
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mortgages: 

Public  Land. — Neither  a  mortgage  nor  a  deed  of  trust,  executed  by 
a  preEmptor  of  public  land  before  final  proof,  is  a  grant  or  conveyance 
within  the  meaning  of  the  prohibitory  clause  of  the  statute.  Wilcox  e. 
John,  307. 

MUNICIPAL  CORPORATIONS: 

Constitutional  Law— General  and  Special  Legislation.— The 
constitution  requires  the  legislature  to  provide  by  general  law  for  the 
organization  and  classification  of  cities  and  towns,  and  prohibits  special 
legislation  in  all  cases  where  a  general  law  may  be  made  applicable. 
Where  the  legislature  has  determined  that  a  general  law  can  be  made 
applicable  to  the  organization  and  classification  of  cities  and  towns, 
special  legislation  upon  the  subject  is  prohibited.  In  re  Senate  Bill 
No.  t9S,  38. 

SAUK.— The  corporate  existence  of  towns  Incorporated  under  general 
laws  cannot  be  destroyed  under  the  guise  of  amending  the  charter  of 
the  city  of  Denver.     lb. 

Dedication — Estoppel. — Where  the  owner  of  urban  property,  who 
has  laid  It  off  Into  lots,  with  streets,  avenues,  etc.,  sells  such  lots  with 
reference  to  the  plat,  or  with  reference  to  a  city  plat  which  he  adopts, 
his  acts  amount,  as  between  him  and  the  purchasers,  to  a  dedication  of 
the  designated  streets,  avenues  and  alleys  to  the  public;  but  so  far  as 
the.  city  is  concerned,  such  acts  amount  to  a  mere  offer  of  dedication, 
which  may  be  withdrawn  at  any  time  prior  to  acceptance  by  the  authori- 
ties of  the  city,     ifoixat  Lumber  Co.  v.  Denver,  1. 

Same. — To  constitute  a  complete  common  law  dedication  of  streets, 
etc.,  by  the  owner  of  the  property,  there  must  be  an  acceptance  by  the 
City.    lb. 

Same— Statutory. — A  statutory  dedication  of  streets,  etc.,  to  the 
public  cannot  bo  baaed  upon  an  act  which,  though  passed  before  the 
filing  of  a  plat,  did  not  go  Into  effect  until  afterwards.     lb. 

Eminent  Domain. — A  ditch  which  is  used  for  the  carriage  of  water 
for  hire  to  the  people  generally  is  quasi  public,  and  a  city  cannot,  by 
condemnation  proceedings,  acquire  a  right  to  enlargo  and  use  It  in  con- 
junction with  the  ditch  company.     Durango  Bitch  Co.  v.  Durango,  194. 

Limitations. — Ah  respects  public  rights  upon  streets  and  highways, 
municipal  corporations  are  not  within  ordinary  statutes  of  limitations. 
Denver  v.  Oirard,  447. 

.  Neoliqence — Common  Liabii.it  v. — Where  the  owner  of  a  lot  and 
the  city  are  under  common  obligation  to  keep  safe  a  sidewalk  in  front 
of  the  premises,  a  party  injured  in  consequence  of  their  failure  to  per- 
form their  common  duty  may  have  his  action  against  them  jointly  or 
severally.     Elliott  v.  meld,  378. 

Ordinances. — Whether  or  not  a  municipal  ordinance  is  discrimina- 
ting must  be  determined  by  the  court  as  a  question  of  law  from  its  own 
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provisions,  and  not  from  the  manner  of  its  enforcement.  Denver  v. 
Girard,  447. 

Same — Licenses. — An  ordinance  granting  to  owners  of  abutting  lots 
the  right  to  occupy  a  designated  portion  of  the  sidewalk  with  a  bootlt 
or  stand  for  the  sale  of  merchandise  is  but  a  license,  which  may  be  re- 
voked at  any  time.     lb. 

Streets. — So  long  as  the  city  continues  to  recognize  Its  highways  as 
sucli,  it  cannot  irrevocably  deprive  itself  of  its  police  power  of  protect- 
ing and  guarding  them  against  unlawful  obstructions.     lb. 

Same — Public  Nuisance. — It  seems  that  a  stand  or  booth  erected 
in  one  of  the  highways  of  a  city  for  the  sale  of  merchandise  is  a  public 
nuisance,  which  even  the  city  could  not  maintain  without  legislative 
authority.    2b. 

Same — Vacation  op. — The  vacation  of  one  street  has  no  effect  upon 
the  streets  intersecting  the  same.     Mount  Lumber  Co.  v.  Denver,  1. 

NEGLIGENCE: 

Cask — Diligence. — A  person  carrying  on  a  business  perilous  to  the 
public  Is  bound  to  exercise  that  reasonable  care  and  caution  which 
would  be  exercised  by  reasonably  prudent  and  cautions  persons  under 
the  same  or  similar  circumstances.  The  care  should  increase  as  the 
clanger  does,  and  when  the  business  Is  attended  with  great  peril  to  the 
public,  the  care  to  bo  exercised  is  commensurate  with  the  increased 
danger.     Denver  Electric  Co.  v.  Siinpton,  371. 

Contributory. — In  an  action  based  on  negligence,  and  where  one  of 
the  defenses  is  contributory  negligence,  the  jury  should  be  Instructed 
that  when  the  plaintiff  omits  to  do  something  for  his  own  safety  which 
he  should  have  done,  the  nonperformance  of  whioh  approximately  con- 
tributed to  the  injury,  this  failure  to  act  will  defeat  a  recovery  as  much 
as  if  some  positive  act  of  the  plaintiff  approximately  contributed  to  the 
injury.     Deep  Mining  Co.  v.  Fitzgerald,  533. 

Sauk. — Following  the  orders  of  a  flagman  is  an  exercise  of  some  care, 
but  where,  by  looking  or  listening,  the  train  could  have  been  seen  in 
time  to  avoid  an  accident,  not  to  do  so  is  negligence.  D.  A  ft.  Q.  R. 
R.  Co.  v.  Gutta/eon,  383. 

Degrees  of. — Degrees  of  negligence,  such  as  slight  and  gross,  are 
not  recognized  In  this  court.     Denier  Electric  Co.  v.  Simpson,  371. 

Evidence. — Except  Id  some  relations  springing  out  of  contract,  the 
mere  happening  of  an  accident  Is  not  evidence  of  negligence,     lb. 

Intervening-  Cause. — Where  an  injury  is  the  result  of  the  combined 
negligence  of  the  defendant  and  the  negligent  or  wrongful  act  of  a  third 
person,  for  whose  act  neither  plaintiff  nor  defendant  is  responsible,  the 
defendant  is  liable  when  the  injury  would  not  have  occurred  except  for 
his  negligence.     Colo.  Mortgage  Co.  o.  Beee,  435. 

SI  ast  eh  and  Servant. — When  one  who  knowingly  and  without  ob- 
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jectlon  receives  the  benefits  of  labor,  or  holds  out  to  the  public  one  as 
engaged  in  his  service,  he  ia  liable  as  a  matter  for  the  negligence  of 
auch  servant  when  the  act  or  failure  constituting  the  negligence  comes 
within  the  apparent  scope  of  the  employment,  even  though  he  has  not 
employed  or  paid  the  servant.     D.  A  B.  Q.  It.  B.  Co.  u.  Gusto/son,  803. 

Municipal  Cobfo ration.— Where  the  owner  of  a  lot  and  the  city 
are  under  common  obligation  to  keep  safe  a  sidewalk  in  front  of  the 
premises,  a  party  injured  in  consequence  of  their  failure  to  perform 
their  common  duty  may  have  his  action  against  them  jointly  or  sever- 
ally.   Elliott  v.  Field,  378. 

Practice. — Whether  or  not  it  is  negligence  In  one  attempting  to 
cross  a  railroad  track  to  rely  upon  the  signals  of  a  flagman,  without 
looking  and  listening  for  approaching  trains,  is  a  question  of  fact  for 
the  jury.     D.  <&  B.  G.  B.  B.  Co.  v.  Gualafeon,  893. 

Pkmumptioh— ELKVATona.— An  elevator  in  a  building  is  not  pre- 
sumed to  be  a  place  of  danger  to  be  approached  with  great  caution. 
One  desiring  to. enter  it  has  the  right  to  assume  that  the  owner  and 
operator  thereof  will  exercise  that  high  degree  of  care  required  by  the 
nature  of  the  business,  and  that  he  may  safely  enter  when  he  finds  the 
door  open  without  stopping  to  make  a  special  examination.  Colo. 
Mortgage  Co.  v.  Bees,  435. 

OFFICERS'  COMPENSATION:  See  FEES  AND  SALAK1ES. 

ORDINANCES: 

Discriminate  8. — Whether  or  not  a  municipal  ordinance  is  discrim- 
inating must  be  determined  by  the  court  as  a  question  of  law  from  its 
own  provisions,  and  not  from  the  manner  of  its  enforcement.  Denver 
b.  Oirard,  447. 

Licenses. — An  ordinance  granting  to  owners  of  abutting  lota  the 
right  to  occupy  a  designated  portion  of  the  sidewalk  with  a  booth  or 
stand  for  the  sale  of  merchandise  is  but  a  license,  which  may  be  revoked 
at  any  time.     lb. 

PARENT  AND  CHILD: 

CUSTODY-OF  Childben.— The  right  to  the  custody  of  small  children 
as  between  father  and  mother  depends  upon  a  variety  of  circumstances, 
the  good  of  the  children  being  a  paramount  consideration.  Kellogg  v. 
Kellogg,  161. 

Dutibs. — A  father  is  liable  for  expenses  incident  to  his  daughter's 
injuries  when  the  child  la  too  poor  to  pay.     U.  P.  By.  Co.  v.  Jones,  840. 

Emancipation1. — The  fact  that  a  child  has  obtained  Its  majority  does 
not,  Ipso  facto,  work  the  emancipation  of  the  child,  although  it  does 
give  either  the  child  or  the  parent  the  right  to  renounce  the  relation 
and  avoid  the  duty  and  liability  incident  thereto.     lb. 
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Appeals.— None  but  a  party  to  the  record  in  the  trial  court  can 
prosecute  an  appeal  or  writ  of  error.     Flicker  v.  Hanna,  9. 

SA.KE.-Tbe  judgment  appealed  from  must  be  against,  the  party  ap- 
pealing; otherwise  the  appeal  will  be  dismissed.     lb. 

Mechanic's  Lien. — In  actions  to  enforce  the  lien  of  a  subcontractor 
arising  under  mechanic's  lien  laws,  the  contractor  should  be  made  a 
party.     U.  P.  By.  Co.  v.  Davidson,  93. 

Same. — The  contractor  and  all  claimants  of  liens  should  be  made 
parties  to  an  action  brought  to  enforce  a  lien,  and  all  should  have  their 
rights  adjudicated  in  one  action  and  protected  and  enforced  in  one 
judgment.    76. 

PARTNERSHIP: 

Action. — Everything  relating  to  and  arising  out  of  a  partnership 
agreement  may  be  determined  in  one  suit  and  as  one  cause  of  action. 
Brewer  y>.  McCain,  382. 

Association. — An  association  having  failed  to  comply  with  the  stat- 
ute with  respect  to  the  payment  of  fees  Is  neither  a  de  Jure  nor  a  in 
facto  corporation,  but  simply  a  voluntary  association  of  individuals  in 
the  nature  of  a  copartnership.     Jones  s.  Aspen  Hardware  Co.,  263. 

PAYMENT: 

Negotiable  Papeb. — If  a  note  is  paid  after  maturity  by  a  stranger, 
it  will,  generally,  be  held  to  be  a  purchase  and  not  a  payment,  especially 
if  It  is  the  intention  of  the  party  paying  not  to  satisfy  the  note.  The 
fact  that  the  payment  was  made  by  the  party  purchasing  by  giving  his 
own  note,  signed  also  by  a  surety  on  the  note  purchased,  does  not 
operate  to  extinguish  the  note.    Chappell  ».  JteKeovgh,  275. 

Suretyship — Contribution. — If  a  surety  pays  a  note  he  is  entitled 
to  contribution  against  his  cosurety.  By  the  payment  the  note  is  ex- 
tinguished, and  his  action  against  his  cosurety  is  not  on  the  note  itself, 
but  on  the  implied  assumpsit.     lb. 

PLEADINGS: 

AD  missions.— By  failing  in  the  answer  to  deny  plaintiff's  allegations 
of  ownership,  and  that  defendants  are  in  possession  of  the  land  In  con- 
troversy, the  defendants  admit  that  such  averments  are  true.  Shoada 
v.  JRglnw,  88. 

Amendment— Discbetion.— When  it  is  apparent  from  the  record 
that  the  facts  alleged  in  an  amended  answer  were  as  well  known  to  the 
defendant  and  his  attorney  at  the  time  of  filing  the  original  answer 
as  they  were  at  the  time  the  amended  answer  was  prepared  and  ten- 
dered, the  court  may,  In  Its  discretion,  in  the  absence  of  a  valid  excuse 
for  not  presenting  the  defense  at  the  time  of  filing  the  original  answer. 
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refuse  permission  to  file  the  amended  answer.     Branqford  v.  Int.  Society, 

34. 

Sake. — If  an  amended  answer  constitutes  no  defense  to  the  action, 
leave  to  file  the  same  may  be  properly  refused.    Jib. 

Appjcai  Bonn. — It  is  not  necessary  in  a.  pleading  on  an  appeal  bond, 
filed  more  than  thirty  days  after  dismissal,  to  allege  that  no  second 
appeal  had  been  taken  within  that  time,  as  this  la  matter  to  be  pleaded 
by  the  defendant     Long  o.  Sullivan,  100. 

Defkbhbb — In  con  5  iht  est. — Inconsistent  defenses  may  be  pleaded, 
and.  In  order  that  the  defendant  may  have  the  benefit  of  each  defense, 
he  may,  under  denials,  put  the  plaintiff  to  proof  of  every  material  alle- 
gation of  his  complaint,  without  regard  to  other  pleadings  or  defenses. 
Pike  t>.  Sutton,  84. 

Denials. — A  denial  by  the  defendants  that  their  possession  of  the 
property  is  wrongful  does  not  negative  any  material  allegation  of  the 
complaint,     Bhoadet  v.  Higbee,  88. 

Ejectment. — A  complaint  which  alleges  that  plaintiff  is  the  owner 
In  fee  simple  and  entitled  to  tbe  possession  of  a  certain  tract  of  laud, 
and  that  before  the  bringing  of  the  action  the  defendants  wrongfully, 
unlawfully  and  forcibly  entered  upon  and  took  possession  of  the  same, 
ousted  the  plaintiff  therefrom,  and  still  continue  unlawfully  and  wrong- 
fully to  withhold  and  retain  the  same,  states  a  cause  of  action.    lb. 

Fraud. — While  the  complaint  in  an  action  to  remove  cloud  from  title 
alleged  that  the  deed  attacked  was  acknowledged,  it  contained  no  alle- 
gation that  the  plaintiff  did  not  acknowledge  it.  Nevertheless,  it  did 
allege  that  the  deed  waa  "  fraudulent,  forged,  and  without  plaintiff's 
consent,  and  in  fraud  of  plaintiff's  rights,"  and  "  that  said  warranty 
deed,  purporting  to  have  been  executed  and  delivered  by  plaintiff  to 
said  Loimbach,  on  *  ■  *,  is  false  and  fictitious,  and  was  never  executed 
by  the  plaintiff;  that  plaintiff  has  not  sold  or  conveyed  any  of  his 
Interest  in  said  property."  Held,  a  sufficient  statement  not  only  that 
the  deed  was  a  forgery,  but  that  the  entire  instrument  was  false  and 
fraudulent     Shapleigh  v.  Hall,  418. 

Garnishment. — Although  a  garnishment  proceeding  is  tn  aid  of  the 
original  suit,  it  ma;  properly  be  treated  as  a  separate  and  distinct  action 
so  far  as  the  pleadings  are  concerned.    Burton  e.  Snyder,  292. 

Misjoinder. — An  objection  that  there  is  a  misjoinder  of  parties 
defendant  cannot  be  raised  by  a  Joint  demurrer  by  all  the  defendants. 
Empire  Canal  Co.  v.  Rio  Grande  County,  244. 

Replication — Waives. — Although  a  defense  may  not  have  been 
denied  by  tbe  replication,  yet  if  the  defendant  treats  the  defense  as 
though  it  had  been  controverted,  introduces  evidence  in  support 
thereof,  and  submits  the  issue  to  be  determined  as  one  of  fact,  it  la  too 
late  to  raise  the  objection  for  the  first  time  on  appeal  that  there  was 
no  Issue  to  try.     Jerome  b.  Bohm,  322. 
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Rescission. — In  an  action  for  the  rescission  of  a  contract  of  purchase 
on  the  ground  of  misrepresentations  and  deceit  of  the  vendor,  then 
mast  be  alleged  in  the  complaint  the  telling  of  an  untruth,  knowing  it 
to  be  such,  with  intent  to  Induce  one  to  alter  hie  condition.  Mid  that  in 
consequence  thereof  he  altered  hit  condition,  to  his  damage.  Belmont 
Mminj  Co.  «.  Covtlgcm,  471. 

Uncertainty. — Objection  to  a  complaint  on  the  ground  of  indefinite  - 
ness  of  its  allegations  must  be  made  by  motion  to  require  the  plaintiff 
to  make  it  more  specific.  By  neglecting  to  make  such  application,  the 
defendant  waives  the  objection.     Botenfeld  v.  Botenfeld,  16. 

PRACTICE  IN  CIVIL  ACTIONS: 

Amendm ehtb — Discretion. — An  application  to  amend  a  pleading  Is 
addressed  to  the  discretion  of  the  trial  court,  the  exercise  of  which 
will  not  be  reviewed  unless  it  has  been  abused;  but  under  the  circum- 
stances of  this  case,  it  Is  held  that  in  the  denial  of  leave  to  amend  there 
waa  an  abuse  of  discretion.     Belmont  Mining  Co.  t.  Coitigan,  471. 

Argument. — Counsel  in  their  argument  to  the  jury  should  be  re- 
quired to  keep  within  the  record  and  not  be  permitted  to  supply  the 
defects  of  proof  by  drafts  upon  the  imagination.     Grant  v.  Varnet,  329. 

Bills  of  Exceptions. — Expressions  In  a  bill  of  exceptions  contain- 
ing testimony,  at  the  close  of  each  party's  evidence,  that  such  party 
"here  rested  its  testimony,"  are  equivalent  to  an  express  statement 
that  the  evidence  contained  In  the  bill  is  all  that  was  Introduced  at  the 
trial.     Spangltr  ».  Green,  605. 

Contempt. — The  statute  authorizing  the  issuance  of  an  execution 
for  the  collection  of  alimony  was  not  intended  to  deprive  the  court  of 
its  power  to  punish  a  failure  to  comply  with  ita  order,  by  way  of  con- 
tempt    People  ex  rei.  e.  District  Court,  251. 

Continuance. — A  party  has  the  right  to  be  present  at  the  trial  to 
assist  his  counsel,  and  his  unavoidable  absence  may  be  cause  for  a  con- 
tinuance.    Elliott  v.  field,  878. 

Demurrer — Misjoinder. — An  objection  that  there  Is  a  misjoinder 
of  parties  defendant  cannot  be  raised  by  a  joint  demurrer  by  all  the 
defendants.     Empire  Canal  Co.  v.  Bio  Grande  County,  244. 

Sake— Waives. — All  demurrers  to  a  complaint,  except  for  the 
ground  that  the  same  does  not  state  a  cause  of  action,  or  that  the  court 
is  without  jurisdiction  of  the  subject-matter  or  of  the  person  of  the 
defendant,  are  waived  If,  after  demurrer  overruled,  the  defendant 
answers  and  goes  to  trial.     Elliott  v.  Field,  378. 

Discretion1 — Amendment. — When  it  la  apparent  from  the  record 
that  the  facts  alleged  in  an  amended  answer  were  as  well  known  to  the 
defendant  and  hiB  attorney  at  the  time  of  filing  the  original  answer  aa 
they  were  at  the  time  at  which  the  amended  answer  was  prepared  and 
tendered,  the  court  may,  in  Its  discretion,  in  the  absence  of  a  valid 
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excuse  for  not  presenting  the  defense  at  the  time  of  filing  the  original 
answer,  refuse  permission  to  file  the  amended  answer.  Braittfortl  v. 
Int.  Society,  34. 

Same. — If  an  amended' answer  constitutes  no  defense  to  the  action, 
leave  to  file  the  same  may  be  properly  refused.     lb. 

Same — Instructions. — In  equity  cases  the  findings  of  a  jury  are 
dimply  advisory,  and  the  court,  in  its  discretion,  may  modify  them  or 
set  them  aside  and  substitute  its  own  conclusions  upon  the  facts  as  well 
as  the  law.  In  these  cases  the  giving  or  refusing  to  give  instructions 
is  within  the  discretion  of  the  court,  and  its  action  in  this  regard  is  nut 
subject  to  review.     Kellogg  p.  Kellogg,  181. 

Same. — A  motion  to  dismiss  an  action  and  strike  the  complaint  from 
the  files  because  no  summons  had  been  issued  within  thirty  days  from 
the  date  of  filing  the  complaint,  as  required  by  the  code,  is  addressed 
to  the  sound  discretion  of  the  court.    Steves  o.  Carton,  280. 

Sakk— When  Rkvbrbibij:.— The  judgment  of  the  court  below, 
based  upon  a  ruling  as  to  a  matter  resting  In  its  sound  discretion,  may 
be  reviewed  and  reversed  when  it  appears  that,  from  a  mistaken  notion 
of  its  power  In  the  premises,  It  failed  to  exercise  discretion.    lb. 

Equity  Cases— Juuy.— The  court  has  a  right  to  call  a  jury  to  answer 
a  question  of  fact  in  a  chancery  case,  but  the  verdict,  being  merely 
advisory,  may  be  disregarded,  and  the  court,  upon  the  evidence  pro- 
duced, may  decide  the  issue  of  fact  for  Itself.     Porter  v.  Grady,  74, 

Same.— Witnesses.— The  rule  in  equity  practice,  that  where  an  an- 
swer under  oath  is  responsive  to  the  bill,  the  plaintiff,  to  prevail,  must 
overcome  It  by  the  evidence  of  two  witnesses,  or  of  one  witness  and 
strong  corroborating  circumstances,  has  been  abrogated  by  the  code. 
Bhapleigh  n.  Hull,  419. 

Examination  of  Jurors. — Within  reasonable  limits,  counsel  have  a 
right  to  put  questions  to  jurors  upon  their  voir  dire,  not  only  for  the 
purpose  of  ascertaining  whether  grounds  exist  for  challenges  for  cause, 
but  also  for  the  purpose  of  intelligently  exercising  their  peremptory 
challenges.  Beyond  this,  the  matter  of  examination  rests  almost  en- 
tirely In  the  discretion  of  the  trial  judge.     U.  P.  By.  Co.  v.  Jones,  340. 

Fraud — Quantum  op  Proof.— It  is  error  to  submit  a  question  of 
fraud  to  the  jury  upon  alight  parol  evidence  to  overthrow  a  written  in- 
strument. The  evidence  of  fraud  must  be  clear,  precise  and  indubita- 
ble; otherwise  it  should  be  withdrawn  from  the  jury.  D.  £  R.  Q.  R. 
B.  Co.  b.  Sullivan,  302. 

Inconsistent  Defenses. — Inconsistent  defenses  may  be  pleaded, 
and,  In  order  that  the  defendant  may  have  the  benefit  of  each  defense, 
he  may,  under  denials,  put  the  plaintiff  to  proof  of  every  material  alle- 
gation of  his  complaint,  without  regard  to  other  pleadings  or  defenses. 
Pike  c.  Sutton,  84. 

Instructions — Inconsistent. — The  giving  of  an  instruction  embody- 
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lag  a  correct  legal  principle  docs  not  cure  the  erroi  committed  in  giving 
another  containing  a  contrary  statement  upon  the  same  proposition. 
Grant  v.  Forney,  829. 

Same — Oral. — The  code  requires  instructions  to  be  given  In  writing. 
That  the  oral  charge  was  taken  down  by  the  stenographer,  extended  by 
him,  and,  as  so  extended,  handed  to  the  jury  upon  their  retirement, 
does  not  constitute  a  compliance  with  the  requirement.  Craviford  s. 
Broom,  272. 

Lien — Foreclosure. — It  is  error  to  dismiss  a  cross  complaint  in  an 
action  to  foreclose  a  mortgage  when  it  appears  that  the  defendant  plead- 
ing it  Is  entitled  to  a  second  lien  upon  the  premises.  Porter  v.  Grady, 
74. 

Mechanics'  Licks — Personal  Judgment. — In  an  action  to  foreclose 
a  mechanic's  lien,  a  personal  judgment  may  be  rendered  for  the  amount 
due,  notwithstanding  no  right  to  a  lien  exists.     Finch  t.  Turner,  287. 

Same— Execution. — A  judgment  creditor  who  baa  obtained  a  decree 
foreclosing  a  mechanic's  lien  and  awarding  a  venditioni  exponas,  may 
take  out  an  ordinary  execution  to  enforce  a  personal  judgment  embodied 
in  the  decree.    lb. 

Motion  FOB  Judgment  on  THE  Pleadings.— When  a  material  fact 
ia  put  in  issue,  a  motion  for  judgment  on  the  pleadings  should  be  de- 
nied.   Porter  v.  Grady,  74. 

Motion — Misjoinder. — The  abjection  that  several  causes  of  action 
are  Improperly  joined  In  one  count  of  the  complaint  must  be  taken  by 
motion;  otherwise  it  is  waived.     Brewer  e.  McCain,  382. 

Motion  to  Strike.:— When  part  of  the  testimony  is  incompetent  and 
part  competent,  a  motion  to  strike  It  all  out  is  too  broad  and  should  be 
denied.     Colo.  Mortgage  Co.  v.  Rees,  435. 

Pa btni; Rn hip. — Everything  relating  to  and  arising  out  of  a  partner- 
ship  agreement  may  be  determined  in  one  suit  and  as  one  cause  of  ac- 
tion.   Brewer  t>.  McCain,  382. 

Prohibition. — The  writ  of  prohibition  Is  not  a  writ  of  right,  but  its 
allowance  rests  in  the  sound  discretion  of  the  court.  People  ex  re  J.  «. 
IHatrict  Court,  261. 

Same. — The  only  inquiry  permitted  upon  an  application  for  a  writ  of 
prohibition  is  as  to  whether  the  inferior  judicial  tribunal  is  exercising 
a  jurisdiction  It  does  not  possess,  or,  having  jurisdiction  over  the 
subject-matter  and  the  parties,  has  exceeded  its  legitimate  powers.     lb. 

Same — Remedy  by  Appeal. — A  petitioner  who  had  a  remedy  by  ap- 
peal, which,  but  for  his  neglect  in  availing  himself  thereof,  would  have 
been  efficacious,  is  not  entitled  to  a  writ  of  prohibition.     lb. 

Questions  for  Jury. — Whether,  In  any  given  case,  the  act  charged 
was  negligent,  and  whether  the  injury  suffered  was,  within  the  relation 
of  cause  and  effect,  attributable  to  It,  are  questions  for  the  jury.  Colo. 
Mortgage  Co.  v.  Rees,  435. 
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Same.— Whether  or  not  it  Is  negligence  in  one  attempting  to  cross  a 
railroad  track  to  rely  upon  the  signals  of  a  flagman,  without  looking 
and  listening  for  approaching  trains,  is  a  question  of  fact  for  the  jury. 
B.  A  B.  G.  it.  B.  Co.  v.  Gustafson,  303. 

Referee,  Powers  of. — It  seems  that  where  the  order  of  reference  is 
general,  and  the  referee  is  given  authority  to  determine  issues  of  law 
and  of  fact,  his  powers  are  coextensive  with  those  of  the  court;  but 
where  the  order  of  reference  Is  limited,  the  cause  being  referred  with 
authority  to  take  the  testimony  and  report  the  same  with  finding*  of 
fact  thereon  at  the  next  term  of  court,  the  order  further  fixing  the  time 
during  which  the  parties  should  present  their  evidence,  held  that  tbe 
referee  had  no  power  to  grant  a  continuance;  neither  had  he  author- 
ity to  pass  upon  a  question  as  to  the  sufficiency  of  the  complaint 
Belmont  Mining  Co.  s.  Costigan,  171. 

Ritri.RVTN — Borden  of  Proof. — Where  the  plaintiff  in  replevin  sets 
out  in  his  complaint  his  title,  the  facts  upon  which  his  right  of  posses- 
sion  depends,  and  the  defendant  denies  the  same  and  attacks  the  valid- 
ity of  that  title,  proof  of  possession  alone  is  not  sufficient  to  warrant  a 
recovery.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  his 
title.    Ball  v.  Johnton,  414. 

Rescission — Pleading. — In  an  action  for  the  rescission  of  a  contract 
of  purchase  on  the  ground  of  misrepresentations  and  deceit  of  the 
vendor,  there  must  be  alleged  in  the  complaint  the  telling  of  an  un- 
truth, knowing  It  to  be  such,  with  intent  to  induce  oue  to  alter  his  con- 
dition, and  that  in  consequence  thereof  he  altered  his  condition,  to  his 
damage.     Belmont  Mining  Co.  c.  Costigan,  471. 

Special  Fi.ndlnos. — While  it  is  provided  by  the  code  that  "  in  any 
case  in  which  the  jury  render  a  general  verdict,  they  may  be  required 
by  the  court  to  find  specially  upon  any  particular  question  of  foot  to  be 
submitted  to  them  in  writing,"  the  giving  or  withholding  of  such  ques- 
tions is  within  the  discretion  of  the  court  Denver  Electric  Co.  v.  Simp- 
son,  371. 

Vkbdiot— Ejectment.— Where  the  plaintiff  In  ejectment  fails  to 
establish  his  right  of  possession,  a  general  verdict  for  the  defendant  Is 
sufficient  in  form.     Pike  v.  .Sutton,  84. 

Waiver. — Although  It  is  provided  by  the  code  that  the  defendant 
shall  have  ten  days  after  notice  of  the  filing  of  a  replication  in  which  to 
demur  or  to  move  against  the  same,  yet  if  within  that  time,  the  defend- 
ant being  present,  the  court  should  set  the  case  for  trial,  without  objec- 
tion by  the  defendant,  on  the  ground  that  he  desired  to  attack  the 
replication  by  demurrer  or  motion,  who  applied  for  a  continuance  upon 
other  grounds,  he  is  precluded  from  raising  the  question  for  the  first 
time  in  this  court  that  the  trial  court  erred  In  setting  the  case  for  trial. 
Land  *  Town  Co.  d.  Fatten,  503. 
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Consolidation — Presumption  ok  Rkvikw. — When  two  or  mora 
informations  charge  the  same  class  of  offenses  as  having  been  commit- 
ted by  tfae  accused  at  the  same  time  and  place,  they  may  be  consoli- 
dated for  trial,  and,  where  it  does  not  appear  From  the  evidence  to  the 
contrary,  it  will  be  presumed  upon  review  that  the  order  of  consolida- 
tion was  proper.     Cftesnut  v.  The  People,  512. 

Deposition. — Our  constitution  permits,  under  some  circumstances, 
the  talcing  of  a  deposition  on  part  of  the  prosecution  in  a  criminal  case 
and  its  Introduction  against  the  accused  upon  final  trial,  but  provisions 
of  this  character  must  be  followed  in  all  substantial  particulars,  or  the 
deposition  will  not  be  permitted  to  be  read  to  the  jury.  Ryan  v.  The 
People,  119. 

Same — Notice. — The  time  and  place  of  taking*  deposition  In  a  crim- 
inal case  must  he  fixed  by  the  magistrate  and  notice  thereof  must 
emanate  from  that  officer.     lb. 

Same — Waiver. — If,  although  the  notice  to  take  a  deposition  ema- 
nated from  one  without  authority,  the  defendant's  counsel  appeared 
and  cross-examined  the  witness,  all  defects  In  tlie  manner  of  issuance 
and  service  of  tbe  notice  will  be  considered  as  waived.     lb. 

Habeas  Corpus. — The  regularity  of  proceedings  upon  which  a  de- 
fendant has  been  convicted  of  a  capital  offense  will  not  be  reviewed 
upon  habeas  corpus.     The  remedy  Is  by  writ  of  error.     In  re  Tyson,  78. 

Information— Wai ving  Objections.— The  objection  that  tbe  de- 
fendant did  not  have  a  preliminary  examination  and  the  affidavit 
required  by  the  Information  act  was  not  filed  should  be  made  In  the 
trial  court;  and  if  the  defendant  neglects  to  avail  himself  of  his  proper 
remedy  at  the  proper  time,  he  cannot  be  heard  with  respect  thereto  on 
appeal.     Taylor  u.  The  People,  42fl. 

Instructions  to  be  Considered  Together. — Where  one  paragraph 
of  the  charge  defines  murder  of  the  first  degree  to  be  "unlawful  killing 
of  a  person  with  malice  aforethought,"  omitting  the  words  "delibera- 
tion" and  "premeditation,"  but  several  preceding  and  subsequent  para- 
graphs of  the  same  charge  properly  define  and  expressly  instruct  the 
jury  that  deliberation  and  premeditation  are  essential  ingredients  of 
the  crime,  there  is  no  such  inconsistency  as  will  warrant  the  reversal  of 
a  judgment  of  conviction,     lb. 

Jury,  Separation  of. — Something  more  than  a  mere  separation  of 
the  jury  must  be  shown  to  justify  tbe  setting  aside  of  a  verdict-  It 
must  appear  that  the  party  to  be  affected  by  the  verdict  was  prejudiced 
by  the  conduct  or  misconduct  of  the  jury.     Chetnut  o.  The  People,  512. 

Misconduct  of  Bailiff. — While  the  conduct  of  a  bailiff  in  taking  a 
jury  In  a  criminal  case  to  the  post  office  for  the  purpose  of  procuring 
mall  was  reprehensible,  yet,  in  the  absence  of  a  showing  that  such  mis- 
conduct prejudiced  the  rights  of  the  defendant,  It  would  not  require  a 
setting  aside  of  the  verdict     lb. 
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Misnomer. — A  misnomer  can  be  taken  advantage  of  by  the  defend- 
ant in  a  criminal  case  only  by  plea  In  abatement.  Upon  sucb  plea  being 
interposed,  and  its  truth  ascertained  by  the  court,  the  indictment  will 
not  be  quashed  or  the  prosecution  abated,  but  the  true  name  should  be 
entered  of  record.     Harris  v.  The  People,  95. 

Same. — When  tbe  court  ascertains  that  the  defendant  has  been  in- 
dicted under  a  wrong  name,  It  may,  without  a  plea  in  abatement,  or- 
der his  correct  name  to  be  entered  of  record,  and  proceed  with  the 
cause.    lb. 

Supersede  is. — A  defendant  under  sentence  for  a  capital  offense  is 
given  a  remedy  by  writ  of  error,  with  an  absolute  right  to  a  supersedeas 
to  stay  execution  of  the  sentence  pending  a  hearing  and  determination. 
In  rs  Tyson,  78. 

Value — Lascsny. — It  is  necessary  to  allege  and  prove  value  in  lar- 
ceny cases  only  wheu  the  value  of  the  property  alleged  to  have  been 
stolen  determines  the  grade  of  the  offense.     Chemut  e.  The  People,  512. 

PRELIMINARY  EXAMINATIONS: 

Costs. — The  payment  of  costs  in  a  preliminary  examination  before  a 
justice  of  the  peace  rests  in  the  discretion  of  the  board  of  county  corn- 
mi  bb  ion  era,  and  their  action  is  not  reviewable  by  the  court.  Sargent  v. 
La  Plata  County,  158. 

PRESUMPTIONS: 

Negligence— Elkvatoro. — An  elevator  In  a  building  is  not  pre- 
sumed to  be  a  place  of  danger  to  be  approached  with  great  caution. 
One  desiring  to  enter  it  has  the  right  to  assume  that  the  owner  and 
operator  thereof  will  exercise  that  high  degree  of  care  required  by  the 
nature  of  the  business,  and  that  he  may  safely  enter  when  he  finds  the 
door  open  without  stopping  to  make  a  special  examination.  Colo. 
Mortgage  Co.  o.  Beet,  485. 

On  Review.  —Where  it  appears  that  several  grounds  were  relied 
upon  in  support  of  a  motion  for  a  nonsuit,  among  which  was  that  the 
evidence  was  insufficient  to  sustain  a  recovery,  it  will  be  presumed,  in 
the  absence  of  a  bill  of  exceptions  containing  the  evidence,  that  It  was 
sustained  upon  the  latter  ground.     Glatzel  v.  Bituchadler,  102. 

PROHIBITION:  See  PRACTICE  IN  CIVIL  ACTIONS. 

PUBLIC  LANDS: 

Aliens. — Tbe  mineral  lands  of  the  United  States  are  open  to  location 
and  purchase  only  by  a  citizen  of  tbe  United  States  or  one  who  has 
declared  his  intention  to  become  such.     Justice  Mining  Co.  «.  Lee.,  260. 

CollATbBAL  Attack. — After  the  grant  of  title  or  its  equivalent  la 
made  to  an  alien,  it  cannot  be  attacked  by  any  third  party.    16. 
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PUBLIC  LANDS— continued. 

Jurisdiction  of  Land  Depibthkst.- The  land  department  was 
established  to  supervise  the  various  proceedings  whereby  a  conveyance 
of  the  title  from  the  United  States  to  portions  of  the  public  domain  is 
obtained,  and  to  see  that  the  requirements  of  the  different  acta  of  con- 
gress are  full;  complied  with.  It  must  consider  and  pass  upon  the 
qualifications  of  the  applicant,  the  acts  he  has  performed  to  secure  the 
title,  the  nature  of  the  land,  and  whether  it  is  of  the  class  which  is  open 
to  Bale.  Its  judgment  upon  these  matters  la  unassailable,  except  by 
direct  proceedings  for  its  annulment  or  limitation.     lb. 

Same. — While  proceedings  for  acquisition  of  title  to  a  portion  of  the 
mineral  land  of  the  United  States  are  pending  in  the  land  office,  that 
department  has  exclusive  jurisdiction  of  the  matter,  and  any  attempt 
on  the  part  of  the  courts  to  control  Its  action  would  be  an  unwarranted 
assumption  of  jurisdiction,  under  the  circumstances  of  this  case.     lb. 

Sake.— The  decision  of  the  officers  of  the  land  department  as  to  mat- 
ters within  their  jurisdiction  is  final  and  conclusive,  In  the  absence  of 
fraud.     German  Int.  Co.  v.  Hayden,  1ST. 

Same. — The  land  department  of  the  government  has  the  right  to  make 
necessary  and  reasonable  rules  governing  the  manner  in  which  the 
character  of  the  land  entered  shall  be  made  to  appear,  both  prima  facie 
and  ultimately,  and  if  these  rules  are  not  complied  with,  or  If  it  appears 
that  the  land  is  not  such  as  can  be  entered  under  the  particular  claim 
advanced  to  it,  it  is  not  only  the  province,  hut  the  duty  of  the  land 
department  to  deny  the  entry.     lb. 

Mobtgagb  by  Prekmi'tob. — Neither  a  mortgage  nor  a  deed  of  trust, 
executed  by  a  pree'mptor  of  public  land  before  final  proof,  is  a  grant  or 
conveyance  within  the  meaning  of  the  prohibitory  clause  of  the  statute. 
ITilcoa:  o.  JoAn,  3Q7. 

KAILROAD  COMPANIES: 

Joint  Use  of  Tback. — Where  one  company  owns  a  line  of  railroad 
and  another  company  Is  permitted  to  use  a  part  of  the  line,  the  same 
duty  devolves  upon  each  to  see  that  the  road  over  which  It  runs  its  cars 
is  safe  and  in  good  repair.  Both  companies  are  liable  for  injury  result- 
ing from  the  negligent  condition  of  the  track.  The  liability  is  joint 
against  both  companies,  or  single  against  either,  and  a  release  of  dam- 
ages to  one  company  Is  a  bar  to  an  action  against  the  other.  D.  A  B. 
G.  II.  II.  Co.  o  Sullivan,  302. 

Negligence. — Following  the  orders  of  a  flagman  is  an  exercise  of 
some  care,  but  where,  by  looking  or  listening,  the  train  could  have  been 
seen  in  time  to  avoid  an  accident,  not  to  do  so  is  negligence.  D.  A  S. 
G.  S.  ft.  Co.  e.  Qustafton,  393. 

Practice. — Whether  or  not  it  is  negligence  in  one  attempting  to  cross 
a  railroad  track  to  rely  upon  the  signals  of  a  flagman,  without  looking 
and  listening  for  approaching  trains,  is  a  question  of  fact  for  the 
jury.    16. 
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RECORD: 

Exceptions,  When  not  Required. — The  code  provides  that  written 
motions  affecting  or  based  on  the  pleadings  shall  be  taken  as  a  part  of 
the  record  without  being  made  such  by  bill  of  exceptions,  and  that  no 
exception  need  be  taken  to  decisions  sustaining  or  overruling  such 
motions  in  order  to  obtain  a  review  thereof.     Burton  o.  Snyder,  292. 

Gabnibhkknt. — The  interrogatories  and  answers  in  a  garnishment 
proceeding  need  not  be  preserved  by  bill  of  exceptions.  Like  other 
proceedings,  they  become  part  of  the  record  proper,     lb. 

REFEREE; 

Powkbb. — It  seems  that  where  the  order  of  reference  is  general,  and 
the  referee  is  given  authority  to  determine  issues  of  law  and  of  fact,  his 
powers  are  coextensive  with  those  of  the  court;  but  where  the  order  of 
reference  is  limited,  the  cause  being  referred  with  authority  to  take  the 
testimony  and  report  the  same  with  findings  of  fact  thereon  at  the  next 
term  of  court,  the  order  further  fixing  the  time  during  which  the  par- 
ties should  present  their  evidence,  Acid  that  the  referee  had  no  power 
to  grant  a  continuance;  neither  had  he  authority  to  pass  upon  a  ques- 
tion as  to  the  sufficiency  of  the  complaint.  Belmont  Mining  Co.  v.  Cot- 
ligan,  471. 

RESCISSION: 

Pleading. — In  an  action  for  the  rescission  of  a  contract  of  purchase 
on  the  ground  of  misrepresentations  and  deceit  of  the  vendor,  there  must 
be  alleged  in  the  complaint  the  telling  of  an  untruth,  knowing  it  to  be 
such,  with  intent  to  induce  one  to  alter  his  condition,  and  that  in  con- 
sequence thereof  he  altered  his  condition,  to  his  damage.  Belmont 
Mining  Co.  v.  Cottigan,  471. 

RES  JUDICATA: 

Administration. — In  so  far  as  claims  made  against  an  administrator 
were  considered  and  passed  upon  by  the  county  court,  sitting  as  a  court 
of  probate,  its  judgment,  in  the  absence  of  fraud  or  mistake,  must  be 
considered  as  final  and  conclusive.  But  If  an  executor  or  administrator 
Would  protect  himself  from  future  liability,  he  must  see  that  his  ac- 
counts presented  to  the  court  embrace  all  his  transactions  had  in  such 
capacity.  He  may  be  held  liable  upon  his  bond  with  reference  to  items 
and  matters  not  embraced  in  his  accounts  or  considered  by  the  court. 
UarUel  r.  The  People,  296. 

Same. — The  decree  of  the  county  court  in  probate  matters,  settling 
an  administrator's  final  account  and  discharging  him  from  his  trust,  is 
conclusive  upon  all  matters  or  items  which  come  directly  before  the 
court.  It  is  conclusive,  however,  only  as  to  the  matters  embraced  in 
the  account  It  is  no  bar  to  the  claims  of  creditors  or  heirs  which  did 
not  in  any  manner  form  the  subject  thereof.     lb. 
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RES  JUDICATA— continued. 

Pbities. — When  certain  persons  caused  a  company  to  institute  an 
action,  and  others  afterwards  purchased  bonds  of  the  company  at  a 
heavy  discount  for  the  purpose  of  providing  funds  for  carrying  on  that 
litigation,  they  are,  for  this  reason,  bound  by  the  judgment  in  the  action. 
Brown  r.  Wilson,  309. 

Sake. — The  defendant  in  this  case  held  a  deed  to  the  real  estate  in 
controversy  at  the  time  when  the  title  thereto  was  In  litigation  in  an 
action  wherein  these  plaintiffs  were  plaintiffs  and  her  grantor  was  de- 
fendant, and,  suppressing  knowledge  of  her  title,  participated  in  a 
direct  defense.  Held,  that  the  judgment  against  her  grantor  was  con- 
clusive against  her  claim  of  title.     McCUlian  v.  Surd,  197. 

Water  Rights — Statutory  Awudicatioit. — The  object  of  the 
statutes  providing  for  the  adjudication  of  water  rights  was  to  settla 
questions  of  the  relative  priorities  of  the  claimants  of  water  for  the 
purposes  of  irrigation.  After  the  expiration  of  the  time  limited  by  the 
act,  the  decree  cannot  be  reopened  by  a  part;  thereto,  in  the  absence 
of  fraud,  for  the  purpose  of  reducing  the  quantity  of  water  therein 
awarded,  or  for  any  other  material  change  or  correction.  New  Mercer 
Ditch  Co.  v.  Armstrong,  857. 

RULE   OP  DECISION: 

Appellate  Practice. — Notwithstanding  it  may  appear  to  the  court 
of  review  that  a  finding  is  against  the  weight  of  evidence,  if  there  Is 
testimony  to  support  the  decree,  it  will  not  be  disturbed  upon  that 
ground.     Rust  d.  Strickland,  177. 

Sake. — It  is  the  invariable  rule  of  this  court  that  the  findings  of  the 
trial  court  or  verdict  of  a  jury  upon  conflicting  testimony  will  not  be 
disturbed  unless  manifestly  against  the  weight  of  evidence.  Johnson 
v.  Sountze,  488. 

SALARIES:  See  PEES  AND  SALARIES. 

SALES: 

Conditional. — There  can  be  no  recovery  for  the  price  of  an  article 
sold  upon  condition  that  it  shall  not  be  paid  for  unless  certain  results 
occur  from  its  use,  In  the  absence  of  proof  that  It  fulfilled  the  condition. 
Holt  Live  Stock  Co.  v.   H'atMns,  531. 

Execution  Sale. — One  who  has  several  Judgments  against  a  debtor 
may  enforce  them  all,  but  if  any  particular  property  of  the  debtor  Is 
legally  sold  nnder  execution,  the  interest  of  the  debtor  therein  is  di- 
vested, and  a  subsequent  sale  of  the  same  property  nnder  other  execu- 
tions conveys  nothing.     Finch  t>.  Turner,  287. 

SOVEREIGNTY: 
Without  constitutional  or  legislative  authority  the  state,  in  its  sover- 
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SOVEREIGNTY— continued. 

eign  capacity,  cannot  be  sued.     No  such  authority  exists  in  this  state. 

In  re  Benedictine  Sisters'  Bill,  69. 

SPECIFIC  PERFORMANCE: 

Condition  Precedent. — Where  payment  of  a  certain  sum  is  a  condi- 
tion precedent  to  plaintiff's  right  to  a  specific  performance,  but  he  shows 
a  valid  reason  for  a  failure  of  a  strict  compliance  and  ability  and  willing- 
ness folly  to  comply  with  the  terms  of  the  contract,  he  may  be  entitled 
to  specific  performance  upon  payment  of  the  amount  found  to  be  due 
upon  an  accounting.     Must  v.  Strickland.,  177. 

Consideration. — A  contract  to  be  specifically  enforced  must  be  defi- 
nite and  certain  and  upon  a  valuable  consideration.  Winter  v.  Goebner, 
279. 

Same. — A  promise  against  a  promise  is  not,  in  this  class  of  cases,  a 
valuable  consideration,  nor  does  a  seal  import  one.    lb. 

STARE  DECISIS: 

Application. — The  maxim  stare  decisis,  is  applicable  in  its  fullest 
extent  only  where  property  rights  are  involved;  yet,  when  the  doctrine 
of  the  ease  has  so  long  prevailed  as  to  become  the  recognized  law  of 
the  land,  and  has  been  acted  upon  by  the  different  departments  of  state, 
it  should,  ordinarily,  be  accepted  as  a  correct  Interpretation  of  the  law. 
People  ex  rel.  v.  Le  Feme,  218. 

STATUTE  OF  FRAUDS: 

A  vaila  rii.ity. — The  objection  that  a  verbal  option  or  naked  promise 
to  sell  real  estate  is  not  enforceable  cannot  be  raised  by  a  stranger  to 
the  transaction.     Dexter  t.  Colling,  455. 

Cbanue  of  Possession.— the  facts  in  this  case  show  a  sufficient 
compliance  with  the  requirements  of  the  statute  of  frauds  with  respect 
to  the  change  of  possession  of  chattels  sold.     Crymble  o.  Mulvcmey,  203. 

STATUTORY  CONSTRUCTION: 

Administration — Action. — The  statute  (Gen.  Laws,  sec.  3629)  does 
not  give  or  purport  to  give  a  new  right  of  action  upon  the  bond  of  an 
executor  or  administrator.  The  right  there  alluded  to  exists  independ- 
ent of  the  statute.     Ilartsel  ».  The  People,  296. 

Contempt — Alimony. — The  statute  authorizing  the  issuance  of  an 
elocution  for  the  collection  of  alimony  was  not  intended  to  deprive  the 
court  of  its  power  to  punish  a  failure  to  comply  with  its  order,  by  way 
of  contempt.     People  ex  reL  ».  District  Court,  251. 

Coobt  or  Appeals. — The  words  "relates"  and  "  involves,"  occur- 
ring in  the  act  creating  the  court  of  appeals,  are  synonymous.  McClet- 
Ian  v.  Bvrd,  197. 

Criminal  Law.— A  conviction  cannot  be  sustained  for  a  failure  to 
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STATUTORY  CONSTRUCTION— continued. 

make  a  report  m  required  by  statute  where  no  penalty  wu  provided, 
and  such  failure  waa  not  made  a  crime  or  misdemeanor.  Airy  v.  The 
People,  144. 

Ditches — Eminent  Domain. — Ditches  subject  to  enlargement  and 
joint  use  under  the  provisions  of  the  statute  (Gen.  Stats.,  sec.  1716)  are 
strictly  private  ditches.     Durango  Ditch  Co.  v.  Durango,  194. 

Water  Rights — Statutory  Adjudication. — The  object  of  the 
statutes  providing  for  the  adjudication  of  water  rights  was  to  settle 
questions  of  the  relative  priorities  of  the  claimants  of  water  for  the 
purposes  of  Irrigation.  After  the  expiration  of  the  time  limited  by  the 
act,  the  decree  cannot  be  reopened  by  a  party  thereto,  in  the  absence 
of  fraud,  for  the  purpose  of  reducing  the  quantity  of  water  therein 
awarded,  or  for  any  other  material  change  or  correction.  Nea  Marcer 
Ditch  Co.'v.  Armstrong,  S57. 

Same — Extent  or  Appropriation. — The  law  under  which  the  de- 
cree under  consideration  in  this  case  was  rendered  and  the  decree  itself 
contemplate  that  no  claimant  shall  be  entitled  to  the  use  of  a  quantity 
of  water  in  excess  of  that  actually  needed  for  the  purposes  for  which 
the  appropriation  was  made.    J6. 

STREETS: 

Control. — So  long  as  the  city  continues  to  recognise  its  highways  as 
such.  It  cannot  Irrevocably  deprive  itself  of  its  police  power  of  protect- 
ing and  guarding  them  against  unlawful  obstructions.  Denser  v. 
Oirard,  447. 

Dedication. — To  constitute  a  valid  common  law  dedication  of  land 
to  a  public  use  there  must  be  an  acceptance,  express  or  implied.  Trine 
t>.  Pueblo,  102. 

Same. — To  constitute  a  complete  common  law  dedication  of  streets, 
etc.,  by  the  owner  of  the  property,  there  must  be  an  acceptance  by  the 
city.     Mount  Lumber  Co.  v.  Denver,  1. 

Same — Offer — Revocation. — Unless  otherwise  provided  by  stat- 
ute, a  dedication  of  land  to  public  use  without  acceptance  is  merely  an 
offer  to  dedicate,  and  a  conveyance  of  the  land,  subsequent  thereto,  is 
a  revocation  of  such  offer.     Trine  v.  Pueblo,  102. 

Same. — Where  the  owner  of  urban  property,  who  has  laid  It  off  into 
lots,  with  streets,  avenues,  etc.,  sells  such  lots  with  reference  to  the 
plat,  or  with  reference  to  a  city  plat  which  he  adopts,  his  acts  amount, 
as  between  him  and  the  purchasers,  to  a  dedication  of  the  designated 
streets,  avennes  and  alleys  to  tbe  public;  but  so  far  as  the  oity  is  con- 
cerned, such  acts  amount  to  a  mere  offer  of  dedication,  which  may  be 
withdrawn  at  any  time  prior  to  acceptance  by  the  authorities  of  the 
city.    Mount  Lumber  Co.  v.  Denver,  1. 

Same — Statutory. — A  statutory  dedication  of  streets,  etc.,  to  the 
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STREETS— continued, 

public  cannot  be  based  upon  an  act  which,  though  passed  before  the 

filing  of  a  plat,  did  not  go  into  effect  until  afterwards.     lb. 

Limitations. — As  respects  public  rights  upon  streets  and  highways, 
municipal  corporations  are  not  within  ordinary  statutes  of  limitations. 
Denver  p.  Girard,  447. 

Ordinances— Licenses. — An  ordinance  granting  to  owners  of  abut- 
ting lots  the  right  to  occupy  a  designated  portion  of  the  sidewalk  with 
a  booth  or  stand  for  the  sale  of  merchandise  is  but  a  license,  which 
may  be  revoked  at  any  time.    lb. 

Public  Nuisance. — It  seems  that  a  stand  or  booth  erected  in  one  of 
the  highways  of  a  city  for  the  sale  of  merchandise  Is  a  public  nuisance, 
which  even  the  city  could  not  maintain  without  legislative  author- 
ity.   26. 

Vacation. — The  vacation  of  one  street  has  no  effect  upon  the  streets 
intersecting  the  same.     Mount  Lumber  Co.  v.  Denver,  1. 

SUPERSEDEAS; 

Contempt. — In  an  action  of  unlawful  detainer,  before  a  justice  of 
the  peace,  plaintiff  had  judgment.  Defendant  appealed  to  the  county 
court,  which  dismissed  the  appeal,  and  he  thereupon  sued  out  a  writ  of 
error,  which  was  made  to  operate  as  a  supersedeas.  Fending  the  do- 
termination  of  a  motion  to  vacate  the  supersedeas,  the  defendant  in 
error  took  possession  of  the  property  in  controversy.  Held,  defendant 
in  error  was  not  guilty  of  disobeying  the  strict  letter  of  the  supersedeas, 
but  that  Its  conduct  was  reprehensible  and  deserving  of  punishment. 
Hamill  v.  Bank  of  Clear  Creek  Count}/,  173. 

Effect. — It  seems  that  the  only  proper  function  and  effect  of  a 
supersedeas  is  to  suspend  the  enforcement  of  the  judgment  of  the  court 
below.    26. 

SURETY: 

Contribution. — If  a  surety  pays  a  note  he  Is  entitled,  to  contribution 
against  his  cosurety.  By  the  payment  the  note  Is  extinguished,  and  his 
action  against  hie  cosurety  Is  not  on  the  note  itself,  but  on  the  implied 

assumpsit.     Chappell  v.  McKeough,  275. 

TAXES  AND  TAXATION: 

Constitutional  Law.— The  provision  of  the  constitution  (sec.  3, 
art.  10)  relating  to  uniformity  of  taxation,  applies  only  to  a  direct  tax 
upon  property,  and  does  not  apply  to  taxation  Imposed  upon  privileges 
and  occupations.     Denver  City  Ry.  Co.  v.  Denver,  350. 

Same.— Section  3195,  Gen.  Stats,  (sec.  4276,  Mills'  An.  Stats.),  relating 
to  taxation  of  certain  property  of  nonresidents.  Is  unconstitutional. 
Kiowa  County  v.  Dunn,  185. 

Denteb. — The  charter  of   Denver,  which  confers  upon  that   city 
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TAXES  AND  TAXATION— continued. 

power  "exclusively  to  license,  regulate  and  tax  any  or  all  lawful  occu- 
pations," etc.,  Is  sufficient  to  authorize  the  city  to  Impose  a  tax  at  a 
sum  certain  per  oar  upon  a  company  running  street  oars.  Denver  City 
By.  Co.  d.  Denver,  350. 

Fines  and  Penalties. — The  city  council  of  Denver  hag  power  to 
make  all  ordinances  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  power  specified  In  its  charter,  and  to  enforce  the 
same  by  appropriate  fines,  Imprisonment  or  other  penalties.  Under  this 
power,  it  may  prescribe  a  penalty  for  failure  to  pay  a  lawful  tax.    lb. 

IRRIGATING:     DlTflll— ElIMniOK    FROM    TAXATION. — If    the  exclusive 

use  of  a  canal  is  to  irrigate  lands  of  the  corporation  and  Its  shareholders, 
it  is  exempt  from  separate  taxation.  If  the  canal  is  owned  by  the  cor- 
poration and  individuals,  and  is  exclusively  used  to  irrigate  their  lands, 
It  Is  also  exempt.     Empire  Canal  Co.  v.  Bio  Grande  County,  244. 

Same. — -The  provision  of  the  constitution  contained  in  section  3,  arti- 
cle 10  thereof,  was  adopted  to  relieve  from  separate  taxation  only  those 
canals  which  are  exclusively  used  for  irrigating  lands  owned  by  those 
who  own  the  canal  in  whole  or  in  part.    lb. 

Property  of  Nonbesident. — The  property  or  business  of  a  nonresi- 
dent cannot  be  taxed  in  a  different  manner  or  at  a  different  rate  than 
that  of  the  resident     Kioaa  County  v.  Dunn,  185. 

TRUST  DEEDS: 

Chattel  MOBTGAOe. — An  instrument  in  form  a  deed  of  trust,  em- 
bracing both  real  estate  and  personal  property,  in  so  far  as  it  relates  to 
the  personal  property  constitutes  a  chattel  mortgage.  Hall  t.  Johnion, 
414. 

TRUSTS: 

Evidence. — Where  a  person  occupying  a  fiduciary  relation  to  the 
owner  of  real  estate  takes  advantage  of  the  confidence  reposed  in  him 
by  virtue  of  such  relation  to  acquire  an  absolute  conveyance  thereof, 
without  consideration,  through  a  verbal  agreement,  which  he  promises 
to  reduce  to  writing,  as,  for  example,  that  the  land  conveyed  to  him 
was  to  be  held  in  trust  for  some  legitimate  purpose,  a  refusal  to  reduce 
the  verbal  agreement  to  writing,  or  to  reconvey  the  land  to  the  real 
owner,  is  such  an  abuse  of  confidence  as  to  vest  a  court  of  equity  with 
jurisdiction  to  inquire  thoroughly  into  the  entire  transaction,  and  to  set 
aside  the  conveyance,  or  administer  other  proper  relief.  Jerome  o. 
Bohm,  322. 

VERDICT: 

Ejectment. — Where  the  plaintiff  In  ejectment  fails  to  establish  his 
right  of  possession,  a  general  verdict  for  the  defendant  Is  sufficient  In 
form.     Pike  c.  Sutton,  84. 
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VERDICT— continued. 

Equity  C  ases. — The  court  has  a  right  to  call  a  jury  to  answer  a  ques- 
tion of  fact  in  a  chancery  case,  but  the  verdict,  being  merely  advisor*, 
may  be  disregarded,  and  the  court,  upon  the  evidence  produced,  may 
decide  the  issue  of  fact  for  itself.    Porter  v.  Brady,  74. 

Sam e. — In  equity  cases  the  findings  of  a  jury  are  simply  advisory, 
and  the  court,  In  its  discretion,  may  modify  them  or  set  them  aside  and 
substitute  its  own  conclusions  upon  the  facts  as  wall  as  the  law,  Kellogg 
v.  Kellogg,  181. 

WAIVER: 

Criminal  Law — Information. — The  objection  that  the  defendant 
did  not  have  a  preliminary  examination  and  the  affidavit  required  by 
the  information  act  was  not  filed  should  be  made  in  the  trial  court;  and 
ff  the  defendant  neglects  to  avail  himself  of  his  proper  remedy  at  the 
proper  time,  he  cannot  be  heard  with  respect  thereto  on  appeal.  Taylor 
e.  The  People,  428. 

Demurrers — Waiveb. — All  demurrers  to  a  complaint,  except  for  the 
ground  that  the  same  does  not  state  a  cause  of  action,  or  that  the  court 
is  without  jurisdiction  of  the  subject-matter  or  of  the  person  of  the 
defendant,  are  waived  If,  after  demurrer  overruled,  the  defendant  an- 
swers and  goes  to  trial.     Elliott  v.  Field,  378. 

JumSDicmoM — Couhty  Coubt. — By  appealing  from  a  judgment  of  a 
justice  of  the  peace  and  going  to  trial  upon  the  merits  in  the  county 
court,  the  defendant  waives  the  objection  that  the  justice  had  no  juris- 
diction over  his  person.     Blatzel  v.  Binschadler,  192. 

Pleading — Km  plication. — Although  a  defense  may  not  have  been 
denied  by  the  replication,  yet  if  the  defendant  treats  the  defense  as 
though  it  had  been  controverted,  Introduces  evidence  in  support  there- 
of and  submits  the  iasue  to  be  determined  as  one  of  fact,  it  Is  too  late 
to  raise  the  objection  for  the  first  time  on  appeal  that  there  was  no 
Issue  to  try.     Jerome  v.  Bohm,  822. 

WATER  RIGHTS: 

Abandonment. — A  distinction  must  be  observed  between  the  aban- 
donment of  an  irrigating  ditch  and  the  abandonment  of  the  right  to  the 
use  of  water  for  irrigation.     Nea  Mercer  Ditch  Co.  v.  ArmHrong,  857. 

Appropriation. — One  may  not  as  against  subsequent  appropriatoi'3 
divert  and  for  an  indefinite  or  for  an  unreasonable  length  of  time  hold 
water  for  purposes  of  mere  speculation,  and  make  no  beneficial  use  of 
It  while  so  holding,  nor  may  he  divert  more  than  he  needs  for  the  pur- 
poses for  which  the  diversion  was  made;  and  whether  or  not  the  decree 
under  which  he  claims  limits  him  to  an  economical  use  of  water  and 
to  a  quantity  necessary  for  the  purposes  of  the  appropriation,  the  result 
would  be  the  same.    lb. 

Same— Extent.— The  law  under  which  the  decree  under  considera- 
VOL.  XXI— 89 


y,  Google 


610  Index. 

WATER  RIGHTS— continued. 

lion  in  this  ease  i™  rendered  and  the  decree  itself  contemplate  that  no 
claimant  shall  be  entitled  to  the  uae  of  a  quantity  of  water  fn  excess  of 
that  actually  needed  fur  the  purposes  for  which  the  appropriation  was 
mode.    lb. 

Conveyance. — Whether  a  deed  to  land  conveys  a  water  right  depends 
upon  the  intention  of  the  grantor,  which  is  to  he  gathered  from  the  ex- 
press terms  of  the  deed,  or,  when  it  is  silent  as  to  the  water  right,  from 
the  presumption  that  arises  from  the  circumstances,  and  whether  such 
right  la  or  is  not  incident  and  necessary  to  the  beneficial  enjoyment  of 
the  land;  so  where  a  deed,  after  describing  the  land,  contained  the  fol- 
lowing: "  And  also  one  half  interest  in  a  certain  ditch,"  describing  it, 
it  Is  manifest  that  the  grantor  intended  to  convey  a  like  interest  in  the 
water  right,  and  to  reserve  a  one  half  interest  in  that  right  as  well  as  in 
the  ditch  Itself.     Arnttt  v.  Linhart,  188. 

Same. — Although  a  water  right  may  be  appurtenant  to  land.  It  may 
be  transferred  either  with  or  without  the  land.    lb. 

Evidence. — The  statement  of  a  claimant  of  water  filed  in  the  stat- 
utory proceeding  for  adjudication  of  water  rights  is  admissible  in  evi- 
dence along  with  the  decree  in  the  proceeding  to  enable  the  court  to 
Interpret  or  construe  the  latter.  New  Mercer  Ditch  Co.  e.  Armstrong, 
357. 

Intekebt  is  Canal.— The  rule  settled  in  Wyatt  v.  The  Larimer  and 
Weld  Irrigation  Co.,  18  Colo.  208,  relating  to  the  interest  of  the  holder 
of  a  water  right  in  the  ditch  itself,  is  reaffirmed.  Empire  Canal  Co.  v. 
Mo  Grande  County,  244. 

Statutobt  Adjudication. — The  object  of  the,  statutes  providing  for 
the  adjudication  of  water  rights  was  to  settle  questions  of  the  relative 
priorities  of  the  claimants  of  water  for  the  purposes  of  irrigation.  After 
the  expiration  of  the  time  limited  by  the  act,  the  decree  cannot  be  re- 
opened by  a  party  thereto.  In  the  absence  of  fraud,  for  the  purpose  of 
reducing  the  quantity  of  water  therein  awarded,  or  for  any  other  mate- 
rial change  or  correction.    New  Mercer  Ditch  Co.  «.  Armstrong,  357. 

WILLS: 

Revocation  by  Mabbiage. — The  marriage  of  a  testator  operates  to 
revoke  any  antecedent  will.     Scherrer  o.  Brown,  481. 

WITNESSES: 

Competency. — While  the  statute  provides  that  no  party  to  a  civil 
action,  suit  or  proceeding,  or  person  directly  Interested  in  the  event 
thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion,  or  in  his 
own  behalf,  when  any  adverse  party  sues  or  defends  as  executor,  unless 
when  called  as  a  witness  by  such  adverse  party,  the  calling  of  such  a 
witness  by  the  adverse  party  makes  him  competent  for  all  purposes. 
Jerome  o.  Bokm,  :J22. 
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WITNESSES— continued. 

Experts. — Experienced  miners  are  competent  Ui  testify  in  relation 
to  matters  of  skill  in  their  department  of  labor  tbat  requires  special 
training,  and  to  which  only  those  skilled  In  such  work  could  give  intel- 
ligent answers.     Grant  e.  Varaey,  820. 

WBIT  OF  ERROR; 

Administration. — A  writ  of  error  does  not  lie  to  an  order  of  the 
county  court  setting  aside  the  widow's  award  and  ordering  a  new 
appraisement.    Lips  v.  Fox,  140. 

Final  Judo  went. —Orders  granting  or  refusing  a  new  trial  are  not 
final  judgments  from  which  an  appeal  can  be  taken  or  to  which  a  writ 
of  error  lies.     lb. 

Interlocutory  Proms  koi  nob. — If  reviewable  errors  have  been  com- 
mitted in  interlocutory  proceedings  leading  up  to  final  judgment,  tbey 
can  be  reviewed  only  when  the  final  judgment  is  properly  brought  up 
for  review,     lb. 

Same. — A  writ  of  error  does  not  lie  to  an  Interlocutory  order.  Den- 
ver ».  itonaah,  453. 

Jurisdiction  op  Supreme  Col- jit.—  A  writ  of  error  lies  from  this 
court  to  the  court  of  appeals  to  review  a  judgment  of  that  court  ren- 
dered upon  error  to  the  county  court.    Crawford  d.  Broun,  272. 

Orders  in  Vacation. — An  order  of  the  judge,  in  vacation,  purport- 
ing to  make  permanent  a  temporary  injunction,  is  not  such  a  final  dis- 
position of  the  case  as  to  be  reviewable  upon  a  writ  of  error  thereto. 
Denser  u.  Alonath,  453. 

Proceedings  Subsequent  to  Final.  Judgment.— Proceedings  sub- 
sequent to  final  judgment  may  be  reviewed,  not  upon  a  writ  of  error  to 
the  order  In  which  sucb  proceedings  culminated,  but  upon  a  writ  to  the 
final  judgment  and  in  connection  with  a  review  thereof.  SeAmltU  t. 
Dreyer,  100. 

Same. — The  statutory  conditions  prescribed  for  ft  review  of  proceed- 
ings subsequent  to  final  judgment  must  be  complied  witb,  or  the  writ 
ill  error  will  be  dismissed.     lb. 

WRIT  OF  PROHIBITION: 

Allowance. — The  writ  of  prohibition  is  not  a  writ  of  right,  but  its 
allowance  rests  in  the  sound  discretion  of  the  court.  People  ex  rel.  v. 
.District  Court,  251. 

Function. — The  only  inquiry  permitted  upon  an  application  for  a 
writ  of  prohibition  is  as  to  whether  the  inferior  judicial,  tribunal  is  exer- 
cising a  jurisdiction  it  does  not  possess,  or,  having  Jurisdiction  over  the 
subjectrmatter  and  the  parties,  has  exceeded  its  legitimate  powers.     lb. 

Remedy  by  Appeal. — A  petitioner  who  bad  a  remedy  by  appeal, 
which,  but  for  his  neglect  in  availing  himself  thereof,  would  have  been 
efficacious,  is  not  entitled  to  a  writ  of  prohibition.     lb. 
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